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1391-78-M_ International Union of Elevator Constructors, Local 90, 
(Applicant), v. Beckett Elevator Company Limited, (Respondent). 


Section 112a — Local area practices different under identical collective agreement language 
— provincial agreement not referring to local practices — whether local practice overriding agreement 
language 


BEFORE: N. B. Satterfield, Vice-Chairman and Board Members C. G. Bourne and P. J. O’- 
Keeffe. 


APPEARANCES: Stanley Simpson and Paul Lomas for the applicant and Ross R. Dunsmore, 
Tan Saint and Alan Hopkirk for the respondent. 


DECISION OF N. B. SATTERFIELD, VICE-CHAIRMAN AND BOARD MEMBER C. 
G. BOURNE; July 9, 1979 


1 The applicant has referred to the Board a grievance concerning the interpretation, 
application or alleged violation of a collective agreement for final and binding arbitration. It 
is a referral made under section 112a of The Labour Relations Act. 


ee The applicant alleges that the respondent has violated the current collective 
agreement to which the applicant and the respondent are bound. The applicant alleges that 
the respondent has failed to reimburse the grievor, Clarence MacQueen, for the use of his 
personal vehicle and, in so refusing, has violated clause 12.04.01 of the collective agreement. 


B: The applicant and the respondent are each bound to a collective agreement, enti- 
tled Ontario Provincial Agreement (“the Agreement”), between the National Elevator and 
Escalator Association (“the Association”) and The International Union of Elevator Con- 
structors (“the Union’). The Agreement was signed August 7, 1978. It is a provincial agree- 
ment within the meaning of section 125(e) of the Act insofar as it applies to the industrial. 
commercial and institutional sector of the construction industry, with the Association being 
the designated employer bargaining agency for the respondent and other employers bound 
by the Agreement and the Union being the designated employee bargaining agency for the 
applicant and for the Union’s Local 50 and Local 96. The applicant’s geographic jurisdic- 
tion includes the City of Hamilton and vicinity plus certain other cities in southwestern On- 
tario; Local 50’s is Toronto and vicinity and Local 96’s is Ottawa and vicinity. 


4. The grievance specifically stated is that MacQueen used his personal vehicle to 
travel from his residence to his place of work at a construction site in Nanticoke, Ontario, 
where he was employed by the respondent in construction work as defined in the Agree- 
ment. He has claimed and been paid for the travelling time involved as provided in clause 
12.05.02(b), infra. His claim has been rejected, however, for reimbursement at the rate of 
twenty-five (25) cents per mile for each day that he used his car for the aforementioned pur- 
pose on and after September 13, 1978, calculated on the return mileage between Hamilton 
City Hall and the job site. The applicant alleges that rermbursement as claimed is due under 
clause 12.04.01 of Article 12 — Travelling Time and Expenses of the Agreement. The clause 
reads as follows: 


“12.04.01 Transportation 
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The method of transportation from job to job during regular hours, 
overtime hours or travelling time authorized by the Employer, shall be 
that for which the Employer will accept responsibility and give mone- 
tary recognition. It is agreed that, when employees agree to use their 
personal vehicles for transportation as outlined in this provision, they 
shall be reimbursed at the rate of twenty-five (.25) cents per mile. 


The Employer shall also assume the cost of the difference between 
the employee’s own standard insurance and necessary business insur- 
ance. 


It is understood that there will be no geographical restrictions on the 
use of personal or company vehicles. Employees will not be required to 
carry material other than their own personal tools in their personal ve- 
hicles.” 


Other relevant portions of the Agreement read as follows: 
“Article 7 — Construction Work 


7.01 Construction work is hereby defined as erecting and assembling of 
apparatus as enumerated in Article 4 of this Agreement, except general 
repairs and modernization as defined in Article 8.02 and 8.05. It is 
hereby agreed that all Construction work as above defined shall be per- 
formed exclusively by Elevator Constructor Mechanics and Helpers. 


7.02 It is agreed that the regular working day shall consist of eight (8) 
hours, between 8 a.m. and 5 p.m. five (5) days per week, Monday to 
Friday, inclusive. (The above working hours may be changed by mu- 
tual agreement as provided in Article 23) 


7.03 Work performed on Construction work on a Saturday and a Sun- 
day and before 8 a.m. and after 5 p.m. on Mondy to Friday, inclusive, 
shall be classed as overtime and paid for at double the rate of single 
time. 


Article 9 — Contract Service 


9.08.06 Travel time from home to job and from job to home on an over- 
time call-back (starting after regular working hours and terminating be- 
fore start of regular working hours) shall be paid for at the same over- 
time rate applying to the work. Travel expenses on an overtime call 
back shall be as agreed in Article 12, 


When consecutive overtime call-backs occur, the employee shall re- 
ceive the applicable overtime rate and travel expenses from home to 


job, from that job to one (1) or more other jobs and then back home. 


An employee called out before the regular working hours shall re- 


ceive the applicable travel time and travel expenses from home to job. 
(Exception: an Employer may call and instruct an employee to report 
to any given job at 8 a.m. on his route in the primary.) 


When a call-back made during regular working hours extends into 
overtime and the employee is authorized to continue work, he shall re- 
ceive the applicable travel time and travel expense home. 


Article 12 — Travelling Time and Expenses 


12.05 Travel Zones and Times Within the Primary and Secondary Ju- 
risdictions 


12.05.02 Local 90 — Hamilton 


(a) Anything over one city bus fare within the primary jurisdiction 
must be paid by the Employer at the rate of one ($1.00) per day per 
man. 


(b) Travel zones and travelling times within the secondary jurisdic- 
tion with the City Hall as the central point, shall be as follows:- 


From the primary to 7 %4 miles — % hour each way 
from 7 % miles to 10 miles — 2 hour each way 
from 10 miles to 15 miles — %4 hour each way 

from 15 miles to 25 miles — 1 hour each way 

from 25 miles to 35 miles — 1 % hour each way 


It is understood that the employees will start work at the jobsite in 
the respective zones at eight (8.00) a.m. and shall work eight hours per 
day on their jobsite. 


Article 15 — Jurisdictional Territory 


15.01 The primary jurisdiction of any Local Union shall include only 
that territory in which its members will agree to travel on their own 
time. 


15.02 The secondary jurisdiction of any Local Union shall include the 
balance of territory beyond the primary jurisdiction and within the 
boundaries as outlined hereunder. 


15.05 The primary jurisdiction of Local 90 of the City of Hamilton, 
shall include the territory within the area bounded as follows: 


Starting at the Queen Elizabeth Way and Grays Road, south on 
Grays Road to the base of the mountain and continuing on the Old 
Water Tower Road to Highway No. 20, and on to Highway No. 53. 
Then west on Highway No. 53 to Nebo Road, then south to Twenty 
Road, and west to Townline Road in a line to Fiddlers Green Road 
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and then from Fiddlers Green Road via Lovers Lane to Mineral 
Springs, and from Mineral Springs to a line connecting with Brock 
Road. Then north-east on Highway No. 5 via Kerns Road to the Queen 
Elizabeth Way. From the Queen Elizabeth Way to Brant Street and on 
to the Lakeshore, then along the Lakeshore to the starting point. 


15.06 The secondary jurisdiction of Local 90 shall be within a radius of 
thirty-five (35) miles from the City Hall and shall include in addition 
the towns or cities of Port Colborne, Niagara Falls, Fort Erie, and 
Waterloo. 


Article 23 — Local Option 


23.01 It is agreed between the Employers and the Unions that for the 
benefit of the entire elevator industry, it is permissible for any Local 
Union to negotiate special conditions with an Employer for the follow- 
ing classes of work, except that the wage rates as determined by Article 
5 of this Agreement cannot be changed. 


1. Modernization work 
2. General repairs 

3. Contract service 

4. Construction work 


Special conditions include, but are not restricted to such items as 
shift work, working hours on repairs, contract service, modernization 
and construction work. 


23.02 These special condictions shall be determined by a Committee 
consisting of two (2) representatives from the Local Union, one (1) In- 
ternational Representative, and three (3) representatives from the Em- 
ployers and their decision shall be binding on both parties. 


23.03 Agreement on special condictions shall continue as long as satis- 
factory to both parties, but no change shall be made more often than 
every six (6) months. Sixty (60) days’ notice in writing shall be given by 
one party to the other of a desire of such a change, and such written no- 
tice shall constitute cause for a meeting between the parties.” 


6. The grievor’s claim is for payment for use of his personal vehicle during travelling 
time to his place of work in that band of the secondary jurisdiction described in clause 
12.05.02(b) as falling within radu of 25 miles and 35 miles from the Hamilton City Hall. 
Counsel for the applicant argued that the first sentence of clause 12.04.01 should be applied 
to this situation by reading it as “The method of transportation ... during ... travelling time 
authorized by the Employer ..., shall be that for which the Employer will accept responsibil- 
ity and give monetary recognition.”. Thus, sinee the employee was using his personal vehi- 
cle during travellig time, he is entitled to the mileage payment set out in the second sentence 
of the same clause. Such a reading, of course, ignores the words “from job to job” and it 
would be grammatically correct only if those words modified the words “regular hours” and 
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“overtime hours” also deleted by that reading. In the Board’s view, the sentence cannot be 
read in any sensible manner so as to have the words “from job to job” modify the other 
missing words. The structure of the first sentence of the clause may be awkward, but its 
meaning is clear. The words “from job to job” modify the words “method of transporta- 
tion”, so it is the method of transportation used by an employee to go from job to job dur- 
ing regular hours, overtime hours or travelling time for which the employer will “give mone- 
tary recognition”. When an employee agrees to use his personal vehicle as the method of 
transportation from job to job, the payment described in the second sentence of clause 
12.04.01 will be activated, but not when the employee uses his personal vehicle for transpor- 
tation from home to job or job to home, except under conditions referred to in the following 
paragraph. 


a The application of clause 12.04.01 solely to transportation from job to job finds 
support elsewhere in the Agreement. The Agreement covers, in addition to construction 
work, repair work and contract service work. Contract service work is described in Article 9 
and in clause 9.08.06, supra, which deals with the payment of travel time and travel expenses 
during overtime call-back, the parties to the Agreement have seen need to make specific ref- 
erence to payment for time and expense to cover travel from home to job and job to home. 
The several references to travel expenses contained in the clause would, in the Board’s view, 
be redundant if transportation expenses from home to job and job to home were covered by 
clause 12.04.01. 


8. The applicant also offered the alternative argument, should the Board not agree 
with its reading of clause 12.04.01, that the clause contains a latent ambiguity and should be 
interpreted in keeping with the established past practice of the parties and the intent of the 
parties to continue these practices under the Agreement. The Board, as a result, heard ex- 
trinsic evidence as to past practice, negotiation of the Agreement and discussion between 
representatives of the parties to the Agreement in post-negotiation meetings. The Board 
found this evidence of no assistance to it in resolving the issue since it reveals two totally di- 
vergent past practices under agreement language which, for all practical purposes, is the 
same as clause 12.04.01. Several employers, including the respondent, under the prior col- 
lective agreement did pay mileage expenses in the manner claimed in the subject grievance 
insofar as the applicant’s jurisdiction is concerned. On the other hand, it is undisputed be- 
tween the parties to the hearing that it was the practice in Local 50’s jurisdiction not to pay 
mileage in the same circumstances. There was limited evidence on the practice in Local 96’s 
jurisdiction, but it supports reasonably the inference that it was the same as Local 50. The 
Agreement contains no provision of either a general or specific nature that would ensure the 
continuation of a past practice or benefit not explicitly contained in the language of the 
Agreement. Moreover, there are a number of clauses which apply only to one or another of 
the three locals, including clause 23.04 of the Agreement which protects a local option for 
Local 50 under the protective umbrella of Article 23 — Local Option. There is no doubt, 
however, that clause 12.04.01 is anything but a clause of general application to be applied 
uniformly to the parties bound by the Agreement. 


2. In consideration of all of the foregoing, we find that the respondent has not vio- 
lated the Agreement by refusing to pay to the grievor the mileage expenses which he is 
claiming for the use of his personal vehicle. In the result, the grievance fails and is dis- 
missed. 
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DECISION OF BOARD MEMBER, P. J. OPKEEFFE: 
l. I have reviewed the decision of the majority in this matter and dissent therefrom. 
2. The facts set out in the majority decision are substantially correct. 


3. It is uncontradicted evidence that the respondent employer has paid mileage ex- 
penses under an identical provision in a local agreement for almost twenty years in the 
Hamilton Area. When there was a dispute between the Respondent and the Union over 
payment on the same wording, the respondent employer subsequently agreed that it would 
pay the mileage expenses under the provision. This means that the only change in interpre- 
tation of identical words by the parties to the agreement must come from the new provincial 
collective agreement. There is no change in the wording in the new collective agreement 
with respect to the Hamilton area relative to mileage expense. 


4. It seems abundantly clear from the agreement that an ambiguity is set up in the 
wording contained in article 12.04.01 in that “from job to job” cannot and never did modify 
the phrase “travelling time authorized by the employer”. 12.05.02 defines travelling time 
with respect to Local 90 Hamilton as being from the City Hall to the job site and return. It 
is uncontradicted evidence that the respondent employer continued to pay for this very tra- 
velling time pursuant to 12.05.02 and that amount is not and never was in dispute. Accord- 
ingly, since travelling time is time spent travelling from home to job and from job to home, 
it would be impossible for the phrase “from job to job” to take place during the time frame 
of travelling time authorized by the employer as it is found in article 12.04.01. The ambigu- 
ity can only be resolved by interpreting the agreement so that it makes sense and that all the 
words used in the article can be given a meaning. If from job to job simply modifies the 
method of transportation, then the phrase “travelling time authorized by the employer” has 
no meaning. 


3 In my opinion, the majority decision has read out this phrase from article 
12.04.01, which is something arbitrators are prohibited from doing. 


6. The alternative interpretation of the clause to avoid and to resolve the ambiguity 
would be to determine that from job to job modifies only the time frames of regular hours 
and overtime hours and that the word “or” as it appears in front of “travelling time author- 
ized by the employer” is disjunctive and intended to separate that time frame from the 
others so that the phrase reads “the method of transportation during travelling time author- 
ized by the employer shall be ...”. 


a The majority decision refers to the fact that evidence of negotiations did not re- 
solve the conflict. Evidence of negotiations which was led by the respondent employer not 
the applicant union, indicated that for almost twenty years, the union members of Local 90 
in the Hamilton area had been paid mileage expenses pursuant to identical wording in arti- 
cle 12.04.01 without exception and that when there was a dispute in times past with this very 
employer over the meaning of that phrase, it was resolved in favour of the union. I do not 
know of any more strong or compelling evidence of past practice explaining an ambiguity in 
the agreement. The dispute surfaced prior to negotiation of the new provincial agreement 
based on the same words in the prior local agreement. It was also uncontradicted evidence 
from the respondent employer’s witnesses who were responsible for negotiating the agree- 
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ment that they were under no instructions to change the mileage expense for the Hamilton 
area and that after negotiations, when the agreement was completed, they did not advise 
anyone that the mileage expense had been changed in the Hamilton area. The applicant un- 
1on’s witness gave evidence of negotiations and confirmed this. Again, I do not know of any 
stronger or more compelling evidence of negotiations which would help to resolve an ambi- 


guity. 


8. The majority have referred to the facts that similar words in the Toronto area 
have not produced payment for mileage expense. However, in my opinion, what the major- 
ity have neglected to consider is that fact that under the present provincial agreement, the 
following clause appears relative only to Toronto. 


12.05.01 (d) — In the area between the present Metro boundaries and 
the limit of a forty mile radius from the City Hall, Toronto, each em- 
ployee assigned to work in the area shall be reimbursed for 45 minutes 
each way, per day worked, as a total expense remuneration.” [emphasis 
added] 


What clearer indication could there be in a provincial agreement that travel expenses are di- 
fferent in Hamilton than they are in Toronto since 12.05.01 (d) does not appear in 12.04.02, 
Local 90 — Hamilton. In the local agreement affecting the Toronto area prior to the provin- 
cial agreement (Exhibit 10) the following clause appears, which does not appear in the 
Hamilton local agreement prior to the provincial agreement: 


“Travel expense area 


A travel expense of $18.00 per man per day worked shall be paid in an 
area bounded by Metro limits in a radius of forty miles from Toronto 
City Hall. It is agreed that the Town of Bowmanville is within this 
area.” 


2: It is abundantly clear from the collective agreement as a whole that there are 
local differences within each area relating to travel zones, times and expenses. Hence, the 
first clause, entitled “Transportation” is followed by specific individual clauses dealing with 
Toronto, Hamilton and Ottawa. The majority of the Board have ignored what is obvious in 
the collective agreement and that there is to be a difference in each area covered by the 
agreement. The evidence clearly establishes that there was an attempt to bring all three local 
agreements under one cover but not to change them. The practice in the Hamilton area had 
been to pay mileage expenses for twenty years on identical words. The applicant union 
could expect that the repetition of those same words in a Provincial agreement would assure 
the continued payment of mileage expenses. 


10. In my opinion, the majority decision ignored the evidence that all parties to this 
agreemennt anticipated that mileage expenses would be paid in the Hamilton area. There is 
evidence that all jobs bid after the provincial agreement included allowance for mileage ex- 
pense and mileage expense was paid by all other employers in the area after the new provin- 
cial agreement was signed. The majority decision runs completely counter to the very inten- 
tions of the parties under the agreement. 


608 


Ie In my opinion, the majority is also wrong in law in looking at practice in the To- 
ronto area to determine intent in the Hamilton area and then saying the practice is contra- 
dictory. 


12 The respondent employer through its counsel conceded at the hearing that if the 
employer authorized a personal vehicle to be used under article 12.04.01 it would have to 
pay mileage expense. How is it then possible for the employer to say that mileage expense is 
not payable during travelling time authorized by the employer under this clause. This con- 
cession by the employer’s counsel highlights the contradictory approach taken by the em- 
ployer in its argument to the Board. It also is evidence of the real intent of the employer to 
accept mileage expense in the Hamilton area when it authorizes the use of a personal motor 
vehicle during travelling time. 


13. For all these seasons I would have allowed the grievance. 


14. I am most concerned with the majority approach to interpretation of this provin- 
cial agreement — the majority has, in my opinion, by its decision, run against the plain inten- 
tion of the parties as expressed in the agreement and uncontradicted past practice of a 
benefit which the union had in the Hamilton area for twenty years. Both the employer and 
union negotiators have said there was no mutual or unilateral intent to change the payment 
of mileage expense in the Hamilton area in the new agreement. The majority by its decision, 
has ruled against the very intent of the parties. Such an approach can only weaken collec- 
tive bargaining in this industry and bring disrepute to the arbitration process. 


2164-78-R Canadian Union of Industrial Employees, (Applicant) v. Bermay 
Corporation Limited, (Respondent) v. Goldcrest Furniture Ltd. (Intervener) 


Sale of a Business — Purchases acquiring physical assets and employees of union business — 
Intermingling with non-union employees — vote ordered. 


BEFORE: M. G. Picher, Vice-Chairman, and Board Members J. D. Bell and D. B. Archer. 


APPEARANCES: M. Swenarchuk, P. Dorfman, M. Hurde for the Applicant; D. Brisbin, Wm. 
Nathanson, B. Nathanson, for the Respondent; I. C. Welsh for the Intervener. 


DECISION OF M. G. PICHER, VICE-CHAIRMAN AND BOARD MEMBER D. B. 
ARCHER: July 12, 1979 


L This is an application under section 55 of The Labour Relations Act. The applicant 
alleges that the respondent Bermay Corporation Limited purchased the business of the in- 
tervener Goldcrest Furniture Limited and seeks a declaration that the respondent is bound 
by the collective agreement between itself and Goldcrest. 


2, The respondent is a furniture manufacturer and is engaged principally in the pro- 
duction of sofa beds marketed in Ontario under the name of Sealy Matresses Limited. A 


small percentage of its production includes the making of matching chairs and ottomans. 
The respondent’s enterprise has prospered and during the five years between 1973 and 1978 
its business increased more than five fold. During that time it doubled the number of its 
production employees. In mid-1978 the respondent found its production falling behind the 
demand for its product and decided to move to production facilities larger than those which 
it then had at 3719 Chesswood Drive, in Downsview. 


3. Over the next six months it considered a number of plant site alternatives. Final- 
ly, in December of 1978, it learned that the intervener was going out of business and the 
premises which it occupied at 920 Caledonia Road, Toronto, would become available upon 
the expiry of the intervener’s lease on March 31, 1979. The intervener’s plant on Caledonia 
Road was ideal for the respondent both from the standpoint of size and of location. 


4. The respondent then entered into negotiations with both the landlord of those 
premises and the outgoing tenant, the intervener Goldcrest Furniture Limited. As a result of 
those negotiations the respondent obtained a ten year lease of the premises from its owner, 
920 Caledonia Investments. It also purchased from the intervener virtually all of the fixed 
assets and raw materials in its possession at 920 Caledonia Road. The respondent further 
entered into an assignment of the lease held by the intervener for the period from January 
31, 1979 to March 31, 1979. In fact, Bermay entered into possession of the premises previ- 
ously occupied by Goldcrest on February 3, 1979. 


D. At that time, for the purchase price of $75,000.00 Bermay came into possession of 
a substantial amount of capital assets and raw materials. It acquired all of the foam and 
yard goods in the possession of the intervener; it also acquired all of the intervener’s 50 sew- 
ing machines, its cutting tables, its chipfoam tank, its racking and, with a few exceptions, 
virtually all of the equipment and tools which Goldcrest had used to manufacture furniture. 


6. This was a profitable arrangement for the respondent. By its own evidence the re- 
placement cost for the equipment acquired would have been close to $250,000.00 and if the 
same goods were purchased at auction they might have cost well in excess of $100,000.00. 
The respondent derived further advantage from the fact that the equipment which it took 
over from Goldcrest was already in place so that it had little or no need to make physical 
improvements to the premises such as installing wiring or mounting new equipment. 


(F As Mr. William S. Nathanson, the owner of the respondent company, put it in his 
testimony, a “friendly deal” was made overall with the intervener Goldcrest Furniture Lim- 
ited. The evidence establishes that during the first weeks of Bermay’s operations at 920 Cal- 
edonia Road it did a substantial amount of work on behalf of the intervener. This consisted 
primarily in producing furniture for Goldcrest in order to allow it to fill its outstanding or- 
ders before going out of business. Thus, for a period of six weeks, one third of the produc- 
tion capacity of the respondent was devoted to producing, at cost, products for Goldcrest 
Furniture Limited. 


8. During that period, and to the present time, Goldcrest continued a separate as- 
pect of its operations in an adjacent plant. Several members of Goldcrest personnel were 
loaned to the respondent during the six week period in order to train the staff of Bermay in 
the production of the Goldcrest products. Another example of the friendly relationship be- 
tween the two companies during that period was the lending by Goldcrest to Bermay of the 
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use of its button-making machine in the adjacent plant at no apparent cost. The whole of 
the evidence discloses a smooth transition of the premises at 920 Caledonia Road to the mu- 
tual advantage of both Bermay and Goldcrest. 


95 The Board heard considerable evidence about the differences in the quality and 
style of product originally produced on the premises by Goldcrest and now being produced 
by the respondent. Like Bermay, Goldcrest had been engaged largely in the production of 
sofa beds. Its products were directed to what the respondent described as the middle to 
lower range of the market while the respondent’s Sealy brand products are more oriented to 
the middle to upper range of the sofa bed market. Thus upon taking over, Bermay did not 
purchase any of the Goldcrest work in progress nor did it acquire any of the sofa bed mate- 
rial owned by Goldcrest. However, as part of the arrangement to produce Goldcrest pro- 
ducts in the transition period, it did make use of those materials. 


10. The issue to be determined is the legal effect of the foregoing transactions upon 
the rights of the employees of Goldcrest and their union. Prior to the takeover of the prem- 
ises by Bermay the intervener Goldcrest had some seventy production employees all of 
whom were represented for collective bargaining purposes by the applicant. The applicant 
and Goldcrest Furniture Limited were parties to a collective agreement which commenced 
February 27, 1978 and was due to expire March 1, 1980. On November 20, 1978 Goldcrest 
posted the following notice to all of its employees at 920 Caledonia Road in Toronto: 


“In accordance with the Employment Standards Act of Ontario, notice 
is hereby given that your employment with Goldcrest Furniture Ltd., 
will be terminated on or after January 22, 1979 due to the intended sale 
or closure of the company’s Upholstery business by March 2, 1979. 


It is intended that production will continue and that work will continue 
to be available for the majority of employees following expiry of the 
eight weeks notice of termination until sale or closure of the business 
on March 2, 1979.” 


LG While Goldcrest projected March 2, 1979 as the date for the termination of its 
business it in fact ceased production by February 3, 1979. Prior to that time the respondent 
company circulated application forms for employment among all of the production employ- 
ees of Goldcrest. Some forty of the Goldcrest employees at 920 Caledonia Road filled out 
the forms and eventually twenty-four of them continued as employees of Bermay. The re- 
spondent also hired two of the five production supervisors formerly employed by Goldcrest 
as well as its office foreman. In addition to employing the twenty-four Goldcrest employees 
the respondent transferred all of its twenty six production employees from its former prem- 
ises on Chesswood Drive. It also hired twenty new employees. The evidence establishes that 
the seventy production employees now working for the respondent at 920 Caledonia Road 
all work together without any distinction as to whether they were former Goldcrest employ- 
ees, former employees of the respondent on Chesswood Drive, or are newly hired employ- 
ees. 

12. In assessing the impact of a commercial transaction for the purposes of section 55 
of The Labour Relations Act the Board must inevitably take into consideration a great num- 
ber of factors in making its determination whether there has been a transfer of a business. In 
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Culverhouse Foods Limited [1976] OLRB Rep. Nov. 691 the Board, at page 697, summarized 
its approach as follows: 


“In each case the decisive question is whether or not there is a continu- 
ation of the business ... The most appropriate test to be applied in mak- 
ing this determination is whether the nature of the work performed sub- 
sequent to the transaction is the same as the nature of the work 
performed prior to the transaction ... the cases offer a countless variety 
of factors which might assist the Board in its analysis: among other 
possibilities the presence or absence of the sale or actual transfer of 
goodwill, a logo or trademark, customer lists, accounts receivable, ex- 
isting contracts, inventory, convenants not to compete, covenants to 
maintain a good name until closing or any other obligations to assist 
the successor in being able to effectively carry on the business may 
fruitfully be considered by the Board in deciding whether there is a 
continuation of the business. Additionally, the Board has found it help- 
ful to look at whether or not a number of the same employees have 
continued to work for the successor and whether or not they are per- 
forming the same skills. The existence or nonexistence of a hiatus in 
production as well as the service or lack of service of the customers of 
the predecessor have also been given weight. No list of significant con- 
siderations, however, could ever be complete; the number of variables 
with potential relevance is endless. It is of utmost importance to em- 
phasize, however, that none of these possible considerations enjoys an 
independent life of its own; none will necessarily decide the matter. 
Each carries significance only to the extent that it aids the Board in de- 
ciding whether the nature of the business after the transfer is the same 
it was before, i.e. whether there has been a continuation of the busi- 
HICSS.” 


1s. In this case there has been no transfer of goodwill; it is clear that the retail cus- 
tomers of Bermay are not the same customers that were serviced by Goldcrest. It is also true 
that Bermay did not take over any work which was in the course of production at the time 
of its move into the premises on Caledonia Drive. And while there is some evidence that 
Bermay has produced a small number of items in furniture styles which were previously 
produced by Goldcrest little weight can be given to that fact in view of the unchallenged 
evidence that the pirating of furniture designs is a common practice in the industry. Nor 
does the Board place much reliance upon the fact that Bermay performed certain work on a 
contract basis in order to assist Goldcrest in completing its contract commitments. While it 
is true that that work was done on terms advantageous to Goldcrest it serves only to estab- 
lish that Bermay and Goldcrest pursued a mutually favourable arrangement for the transfer 
of the premises. 


14. The critical issue in this application is whether the transfer of the premises and of 
other assets is all that occured or whether all of the facts taken together establish the trans- 
fer of a business for the purposes of the Act. The concept of the transfer or sale of a business 
is broadly defined within section 55(1) of the Act which provides: 


**55(1) In this section, 
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(a) “business” includes a part or parts thereof; 


(b) “sells” includes leases, transfers and any other manner of disposi- 
tion, and “sold” and “sale” have corresponding meanings.” 


to: The purpose of the section is to protect bargaining rights vested in a group of em- 
ployees and their union when there has been a transfer of a business or part of a business in 
which they are employed. In making a determination under section 55 the Board must scru- 
tinize, with a view to the employment relationships affected, the substance and not merely 
the form of the transaction. Thus the criteria for determining whether there has been a sale 
or transfer of a business for the purposes of The Labour Relations Act are necessarily 
broader than the traditional standards that might be required to establish the sale of a busi- 
ness for commercial or tax purposes. Even though there may be no covenant restricting a 
predecessor’s right to compete in the same business field, even though there may not have 
been a transfer of goodwill, or the transfer of a business name, product names or brand 
names, or the transfer of customers, customer accounts or of work in progress there may 
nevertheless be a transfer of enough significant components of an enterprise to establish the 
sale of a business or of part of a business for the purposes of section 55 of The Labour Rela- 
tions Act (See, Thorco Manufacturing Ltd. 65 CLLC 416,052; Kem’s Masonry [1964] OLRB 
Rep. Dec. 470; L & M Food Market [1965] OLRB Sept. 440; Borden Co. Ltd. [1970] OLRB 
Rep. Jan. 1244; Automatic Fuels Ltd. [1972] OLRB Rep. May 515; Canac Shock Absorbers 
[1973] OLRB Rep. Oct. 508; Thunder Bay Ambulance Service Inc. [1978] OLRB Rep. May 
467). 


16. When the replacement of one undertaking by another is marked by a continuity 
of production and sales in the same area of endeavour, out of the same location using the 
same physical equipment and human resources to do the same kind of work, the Board may 
conclude that there has been the sale of a business. In this instance the premises at 920 Cale- 
donia Drive previously occupied by Goldcrest for the purpose of manufacturing furniture 
are now occupied by Bermay for the purpose of manufacturing the same kind of furniture. 
There was virtually no hiatus in production save for a few days’ adjustment period to 
change over from the manufacture of Goldcrest products to the manufacture of Sealy pro- 
ducts. At the time of the transfer the equipment and raw materials used by both companies 
was substantially the same and a number of the employees and production supervisors used 
by both companies was and continues to be the same. In substance the respondent has 
taken over an essential part of its predecessor’s business — its production capacity and loca- 
tion. While the respondent did not acquire its predecessor’s name, goodwill or customers, it 
nevertheless acquired both capital and human resources which were an intrinsic part of the 
business of Goldcrest Furniture Limited. From the standpoint of a production employee 
very little has changed; a worker who continues to work in the same location on the same 
machinery using the same skills to make the same kind of materials into the same kind of 
product could not be faulted for concluding that the business in which he continues to work 
has been transferred from one employer to another. In the light of all of the foregoing the 
Board therefore finds that the transactions in question constitute the transfer of part of the 
predecessor’s business within the meaning of section 55 of The Labour Relations Act. 


ae That finding, however, does not dispose of the matter. In this case the respondent 
has some 70 production employees, 24 of whom were represented for collective bargaining 
purposes by the applicant under the predecessor employer. While Section 55 of the Act op- 
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erates to protect the bargaining rights of those employees and their union it also provides a 
mechanism to balance their interest with the interest of the respondent’s former employees 
and new employees who work side by side with them. Section 55(6) of The Labour Relations 
Act provides as follows: 


(6) Notwithstanding subsections 2 and 3, where a business was sold to a 
person who carries on one or more other businesses and a trade union 
or council of trade unions is the bargaining agent of the employees in 
any of the businesses and such person intermingles the employees of 
one of the businesses with those of another of the businesses, the Board 
may, upon the application of any person, trade union or council of 
trade unions concerned, 


(a) declare that the person to whom the business was sold is no longer 
bound by the collective agreement referred to in subsection 2; 


(b) determine whether the employees concerned constitute one or 
more appropriate bargaining units; 


(c) declare which trade union, trade unions or council of trade un- 
ions, if any, shall be the bargaining agent or agents for the em- 
ployees in such unit or units; and 


(d) amend, to such extent as the Board considers necessary, any cer- 
tificate issued to any trade union or council of trade unions or any 
bargaining unit defined in any collective agreement.” 


18. An obvious concern in the resolution of the conflict that arises upon the intermin- 
gling of employees who have previously been organized with employees who were previ- 
ously not organized is the interest of the employer to have its industrial relations conducted 
within the framework of a rational bargaining structure. In this case, the Board is satisfied 
that it would be contrary to the interests of the employer and of the employees as a group to 
segregate the former employees of Goldcrest into a vestigial bargaining unit that would ex- 
clude all other production employees. It would, in our view, be equally inappropriate to 
effectively grant the bargaining rights for the two thirds of the production employees who 
have not previously been organized to the applicant without any indication of the wishes of 
that majority group. The Board is therefore satisfied that it should in these circumstances 
describe the appropriate bargaining unit and exercise its discretion under section 55(8) of 
The Labour Relations Act to conduct a representation vote among all of the employees in 
the bargaining unit. 


19. The Board therefore finds that all production employees of the respondent in its 
furniture division at Metropolitan Toronto save and except foremen, foreladies, persons 
above the rank of foreman and forelady, office and sales staff, persons regularly employed 
for not more than twenty-four (24) hours per week and students employed during the school 
vacation period constitute a unit of employees appropriate for collective bargaining. 


20. The Board directs that a representation vote be taken of the employees in the bar- 
gaining unit. The bargaining unit as described above shall comprise the voting constituency 
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and all employees of the respondent in the voting constituency on the date hereof, who have 
not voluntarily terminated their employment or who have not been discharged for cause be- 
tween the date hereof and the date the vote is taken will be eligible to vote. 


pe Voters will be asked to indicate whether or not they wish to be represented by the 
applicant in their employment relations with the respondent. 


22; The matter is referred to the Registrar. 
DECISION OF BOARD MEMBER J. D. BELL: 


L I do not agree that the transactions outlined in the majority decision constitute 
the transfer of part of the predecessor’s business within the meaning of section 55 of The La- 
bour Relations Act. 


2 What has occurred here is not an acquisition of part of Goldcrest business but the 
transfer of a prosperous business of similar nature to a new location previously occupied by 
the now defunct part of Goldcrest. The Bermay business has merely acquired some avail- 
able assets and draws no vitality from Goldcrest. 


3; I would therefore dismiss this application. 


0219-79-U; 0220-79-U Canadian Paperworkers Union and Holland Landing 
Local 1150 of the Canadian Paperworkers Union, (Applicants), v. Cameron 
Packaging Inc. and Hugh T. Cameron, (Respondents). 


Arbitration — Consent to Prosecute — Lock-Out — claim for damages arising out of unlawful 
lock-out — section 84 considered — Board refusing consent to prosecute — purpose of prosecution re- 
viewed 


BEFORE: E. Norris Davis, Vice-Chairman, and Board Members J. D. Bell and W. F. 
Rutherford. 


APPEARANCES: H. P. Rolph, J. P. Gallie, H. Arts and D. Holledge, for the applicants, G. 
Grossman for the respondents. 


DECISION OF THE BOARD; July 5, 1979 


I. The name “Cameron Packaging Incorporated” appearing in the style of cause of 
this application as the name of one of the respondents is amended to read: ““Cameron Pack- 
aging Inc.” 


Dr, The Board directs that the above applications be and the same are hereby consol- 
idated. 
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2. Board file 0219-79-U is an application under section 79 claiming compensation 
for individual employees affected by an unlawful lockout (declaration of which was made in 
Board file 0205-79-U) and in which the applicant further alleges contraventions of sections 
3, 14, 56, 58, 61, 63(2), 66, 67, 70 and 85 of the Act. Counsel for the parties agreed that the 
finding of facts in Board file 0205-79-U together with Exhibits filed in that proceeding: and 
that the applicant would call additional evidence relating to anti-union animus. The relief 
sought by the applicant is damages for the period of the unlawful lockout and as aggravated 
by the further complained of contraventions of the Act. Board file 0220-79-U is an applica- 
tion for Consent to Prosecute. The statement of particulars in both files is the same. 


4. The Board declined to entertain the application under section 79 and deferred to 
grievance arbitration. On the request of Counsel for the applicant we now provide written 
reasons for our decision. 


3: The respondent took the preliminary position that the claim for damages is one 
which should be settled through grievance arbitration and should not be entertained by this 
Board. The Board refused a request by the applicant to call evidence on this preliminary ob- 
jection prior to making argument. 


6. It was the aca Ss position that the Board’s jurisprudence established that, 
where the basis of the complaint is one which is founded on a contravention of the Act, and 
which is central to the entire bargaining structure, issues are raised which cannot be effec- 
tively dealt with by an Arbitration Board and this Board is the appropriate forum. The ap- 
plicant argues that it is the contravention of the Act which is pre-eminent, that contract ar- 
bitration is a slow and expensive forum and that an untimely resolution, no matter how 
favourable militates against the applicant. The applicant also argues that Section 84 of the 
Act must be very narrowly interpreted since the 1975 legislative amendment to Section 79 
broadening access to the Board’s remedial relief. 


Te We agree with the most recent statement of the Board in respect to the state of the 
Jurisprudence on this subject as expressed in the Booth Avenue Hospital case, [1979] OLRB 
Rep. Jan. 7, where it quotes with approval from the County of Middlesex case [1976] OLRB 
Rep. Aug. 427 as follows: 


“Where an alleged unfair labour practice also constitutes at the same 
time an alleged breach of a collective agreement. the Board has gener- 
ally chosen to exercise its discretion under Section 79 of the Act, and 
defer the matter to grievance arbitration ... However, in circumstances 
where the arbitration process is ‘clearly unavailable or unsuitable to re- 
solving the issue’, the Board will depart from its general practice and 
will itself hear the matter.” 


and further: 


“Section 37 of the Act dictates that issues concerning the interpreta- 
tion, administration or alleged violation of a collective agreement must 
be determined by a Board of Arbitration. If the Board were to regularly 
entertain complaints which might otherwise be arbitrated it would un- 
dermine its Act...” 
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8. In the instant case, the applicant did on April 30, 1979 file a grievance alleging a 
contract violation and which grievance was explicitly made subject to the right of the Union 
to seek similar and further relief. and the present application was filed on May 1, 1979. 
Counsel for the respondent stipulated that it does not take any objection but that the griev- 
ance was properly filed under the contract and that it would take no technical objection to 
its being heard by a Board of Arbitration. 


D). It is patent that the arbitral remedy is available, and the only other question be- 
fore the Board is whether it is “unsuitable” in the instant case. 


10. The Board has already dealt with the contravention of the statute in this matter 
(Board file 0205-79-U) and the basic matter which the present application seeks to have 
dealt with is the assessment of damages which it alleges have been aggravated because of 
the respondent’s alleged conduct which constituted contraventions of other sections of the 
Act. We see no reason why any facts alleged to be cogent reasons for extending damages 
beyond May 10th, 1979 when the unlawful lockout matured into a lawful lockout cannot be 
fully assessed by a Board of Arbitration. In our view, Section 84(1) of the Act which reads: 


“Where the Board declares that a trade union or council of trade un- 
ions has called or authorized an unlawful strike or that an employer or 
employers’ organization has called or authorized an unlawful lock-out 
and no collective agreement is in operation between the trade union or 
council of trade unions and the employer or employers’ organization, 
as the case may be, the trade union or council of trade unions or em- 
ployer or employers’ organization may, within fifteen days of the re- 
lease of the Board’s declaration, but not thereafter, notify the employer 
or employers’ organization or trade union or council of trade unions, as 
the case may be, in writing of its intention to claim damages for the 
unlwful strike or lock-out, and the notice shall contain the name of its 
appointee to an arbitration board.” 


clearly sets out the legislative intention that while this Board is vested with the jurisdiction 
of making a declaration of an unlawful lockout that the claim for damages is one which is 
best dealt with by a Board of Arbitration. 


11. It may be that Section 84 was not meant to apply to a case such as the present 
where the unlawful lockout commenced while the collective agreement was still in force, 
and a grievance filed during such period: nonetheless, the legislative intent is clear that the 
suitable forum for assessment of damages arising out of a lockout is a Board of Arbitration 
and not this Board, and Section 84 provided a remedy in cases where it was not already 
available by virtue of an existing collective agreement. Nor are we persuaded by the legisla- 
tive history urged by the applicant that the effect of the 1975 amendment to Section 79 was 
largely, in this area, to nullify the intent behind Section 84: The legislature has not said so 
and the Act must continue to be read as a whole. 


1 The applicant in Board file 0220-79-U based on an identical statement of particu- 
lars to the above file sought Consent to Prosecute which the Board refused to grant. At the 
request of the applicant, the Board now provides written reasons for its decision, and notes 
that the applicant was not given an opportunity to call additional evidence. 


617 


BS. The leading case, dealing with the exercise of the Board’s discretion, in cases such 
as this is A.A.S. Telecommunications, [1976] OLRB Rep. Dec. 751 in which the Board said at 
page 760: 


. The nature of this discretion has been thoroughly canvassed in a 
recent decision of the Board, Arthur G. McKee & Company Canada Ltd. 
[1976] OLRB Rep. Oct. 637. The authorities cited in that decision 
establish that the discretion is a screening device which serves two pur- 
poses. One purpose of the discretion is to prevent the bringing of vexa- 
tious prosecutions. This purpose is reflected in the requirement that an 
applicant make out a prima facie case or raise an arguable point of law. 
A second purpose, and a more important one, is to insulate the indus- 
trial relations process from the criminal process. Hence, the Board, in 
additon to requiring an applicant to make out a prima facie case or 
raise an arguable point of law, must also be convinced that a prosecu- 
tion would be consistent with both the promotion of good industrial re- 
lations between the parties, and the general conduct of industrial rela- 
tions in the Province. 


In this case, the applicant has clearly made out a prima facie case and 
has raised arguable points of law. These issues of fact and law, how- 
ever, have been dealt with in a comprehensive fashion by this Board. 
The conduct that would be the subject of the prosecution, if the con- 
sent is granted, is the very conduct that has been considered by this 
Board, and for which a remedy has been granted ...” 


14. It is obvious that the applicant, by virtue of the Board’s decision in file 0205-79- 
U, has passed the first threshold purpose to be considered in respect to an exercise of our 
discretion, i.e. that there is a prima facie case in Sale to a contravention of Section 63(2) 
of the Act. Based on the particulars filed by the applicant, it is evident to us that certain of 
the facts giving rise to the finding of a Section 63(2) contravention also establish prima facie 
evidence of contraventions of some other sections of the Act. Certainly, in our view the un- 
lawful lockout by the employer is the central factor in issue and that has already been dealt 
with in a comprehensive fashion by the Board, and the other contraventions are inter-re- 
lated to and intermingled with that central issue. Under such circumstances, the Board must 
consider whether it would exercise its discretion even assuming that prima facie contraven- 
tions of other sections of the Act were established. 


15; We were informed by Counsel that since the Board decision of May 14th there 
has been one direct negotiating meeting and that mediation services have been used. The 
applicant argued that the Board should exercise its discretion to encourage respect for the 
law and to deter further untoward conduct. We believe that the declaratory decision already 
made has forcefully established the employer’s legal obligations. A further criminal prosecu- 
tion in this case which, if successful would result in the imposition of monetary fines on the 
respondents would accomplish nothing insofar as resolution of bargaining issues are con- 
cerned, and on the other hand delay the ultimate settlement. There being no sound indus- 
trial relations purpose to be served, the Board declines to exercise its discretion to grant 
Consent to Prosecute. 
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0412-79-U Randy Hunter, (Complainant), v. International Union-United 
Automobile, Aerospace, Agricultural Implement Workers of America 
(U.A.W.) and Chrysler Canada Ltd. (Respondents). 


Arbitration — Duty of Fair Representation — whether employee has absolute right to demand 
arbitration — whether settlement of grievance despensing with arbitration for future infractions unlawful 
— allegations against employer alone not founding section 60 violation 


BEFORE: G. Gail Brent, Vice-Chairman. 


APPEARANCES: John Rossi for the applicant; H. P. Rolph, Gerry Bastien and Ray Lebert 
for the respondent union, D. W. Brady, L. Bulat and W. Kenny for the respondent company. 


DECISION OF THE BOARD; July 31, 1979 


I; The complainant has complained that he has been dealt with by the respondents 
contrary to sections 3, 37 and 60 of The Labour Relations Act and has requested: 


(a) that he be reinstated with full compensation, or in the alternative 


(b) that he be compensated for loss of earnings and other employ- 
ment benefits. 


a Both the trade union which was certified as bargaining agent for the employees 
and the employer were named as respondents in this case. For the sake of convenience, the 
former will be referred to henceforth as the union and the latter as the company. 


a Both the union and the company raised preliminary objections. They both raised 
an objection concerning the delay between the date the complainant was notified that the 
matter had been settled “by them and the date the complaint was filed. In addition, the com- 
pany rasied objections concerning paragraph 4 sub-paragraphs (b) and (c) of the complaint. 
Those two sub-paragraphs are reproduced below: 


“(b) The grievor was dealt with by the respondent Chrysler Canada 
Ltd. contrary to section 3 of the Act in that by imposing para- 
graph two of the Conditional Reinstatement attached hereto it de- 
nied the grievor freedom of choice to participate in the lawful ac- 
tivities of a trade union, which includes the entitlement to Union 
representation during the term of a collective agreement. 


(c) The grievor was dealt with by the Respondent Chrysler Canada 
Ltd. contrary to section 37 of the Act in that by imposing the 
terms of Conditional Reinstatement it in effect was placing the 
grievor outside the collective agreement in effect and denying him 
his right to have all matters settled by arbitration.” 


Paragraph 2 of the Conditional Reinstatement which is referred to in paragraph 4(b) reads 
as follows: 


619 


“For a period of one year following the date of reinstatement, any vio- 
lation or infraction of Company rules will result in his discharge with- 
out Union representation.” 


4. In summary the company has submitted that paragraphs 4(b) and (c) of the com- 
plaint should be dismissed because section 3 of the Act is a declaration of rights which does 
not create an offence and therefore is not an appropriate matter for a section 79 complaint. 
The company has argued in relation to paragraph 4(c) that it assumes that an employee has 
an absolute right of proceeding to arbitration for the resolution of his grievance. It is sub- 
mitted that there is no such right, if there were such a right it would have to be found explic- 
itly in the Act and its violation would have to be an unfair labour practice. In addition, the 
company has argued that the sort of formula used in paragraph 2 of the Conditional Rein- 
statement is commonly used in grievance settlements and has been interpreted by labour ar- 
bitrators as separating the offence and the penalty so that only the former is arbitrable. 


Da In response to these objections the complainant has argued that the delay was not 
extreme and should only affect the quantum of compensation. It was also argued that the 
condition attached to the Conditional Reinstatement was improper and contrary to sections 
3 and 37. This argument was made relying on Re United Steelworkers of America, Local 
2900 and Inglis Ltd. (1977), 16 O.R. (2d) 253; 77 D.L.R. (3d) 722 (H.C.). That case dealt 
with the relationship between the jurisdiction of an arbitrator under section 37(8) of the Act 
with sections 3 and 56 of the Act. The court held, in essence, that an arbitrator exercising 
the power to substitute a penalty under section 37(8) cannot ignore the other provisions of 
the Act which guarantee the right to join and participate in a trade union and which pro- 
hibit employee interference in the administration, etc. of a trade union. The arbitrator there 
had attempted in his award to prohibit the grievor from “acting in a union capacity” for a 
period of two years from the date of reinstatement. 


6. The reasoning in that case does not touch upon the ability of an employer and 
trade union to agree as a term of reinstatement that an employee must not breach a com- 
pany rule for a given period or face dismissal “without union representation.” Such a clause 
clearly does not prohibit the complainant from joining a union or participating in union ac- 
tivities. On its face, it clearly does not deprive the complainant of any rights declared in sec- 
tion 3 of the Act. Accordingly, even if section 3 of the Act gives an employee a right, the vi- 
olation of which can be the subject matter of a section 79 complaint, there is nothing in the 
clause before me which would interfere with such a right. However, it is the decision of the 
Board that the objection raised by counsel for the company that section 3 1s declaratory and 
does not create an offence has merit and must be upheld — see Winson Construction Limited, 
[1976] OLRB Rep. Nov. 714 at 718. Accordingly, the matter raised in paragraph 4(b) of the 
complaint must be found on its face not to be an appropriate matter for a complaint under 
section 79 and is dismissed. 


iE The Board also agrees with counsel for the company that section 37 of the Act 
does not give an employee the absolute right to have a grievance determined by a board of 
arbitration. It has long been recognized that the union has the carriage of the grievance and 
can determine that it will not proceed to arbitration. The right of the employee under the 
Act is not to have his particular grievance arbitrated but to have the union act in a manner 
which is not contrary to section 60. In other words, a violation of section 37 does not consti- 
tute an unfair labour practice. 


620 


8. In any event, the clause in the Conditional Reinstatement does not on its face 
contravene section 37 of the Act. It does not preclude access to arbitration, however it 
would probably preclude the board of arbitration from considering anything other than the 
question of whether there was “some cause for some discipline”, [Hiram Walker & Sons Ltd. 
(1973), 3 L.A.C. (2d) 203 (Adams)]. For all these reasons, in this case the Board does not 
consider that the matters dealt with in paragraph 4(c) disclose any violation of the Act or 
any unfair labour practice and the complaint is dismissed with regard to that item. 


9; It would also appear from the complaint and argument that paragraph 4 sub- 
paragraphs (b) and (c) do not allege any wrongdoing on the part of the union. Moreover, 
counsel for the complainant stated that the allegations contained therein were no part of the 
section 60 complaint against the union. For these reasons, and also because logically com- 
plaints against the employer alone cannot be considered to be a breach of any section 60 
duty, the matters considered above will not be considered in any determination of the com- 
plaint regarding an alleged violation of section 60 by the union. 


10. Both counsel for the union and for the company argued that the complaint ought 
to be dismissed because of the delay in bringing the complaint. There was a period of 
roughly six months between the date the matter first arose and the date the complainant at- 
tended at his solicitor’s office to sign the complaint. There then followed a period of roughly 
four months between that and the filing of the complaint. The evidence before me would 
appear to indicate that a significant part of the initial six month delay may have occurred 
because of the complainant’s attempts to find a solicitor who was able to take his case and 
his attempts to obtain legal aid. In C.C.H. Canadian Limited, [1977] OLRB Rep. June 351, 
the Board summarized its general policy in the folloiwng way at page 352: 


“The Board as a general rule will not refuse to entertain a complaint 
under section 79 only because of delay in lodging the complaint. Where 
unreasonable delay has occurred, the Board in most cases will simply 
take this factor into account in assessing any compensation which 
might be awarded ...” 


The Board then went on to consider the delay in that case to be “extreme” rather than 
merely “unreasonable” and refused to hear the case in the absence of mitigating circum- 
stances. 


Lh In this case, the situation is different than the situation in the C.C.H. case supra 
which the Board characterized as “extreme”. There the allegation was a failure to hire in vi- 
olation of section 58 of the Act, the onus of proof was on the employer and there had been 
total silence from both the union and the grievor for over one year. The Board reasoned 
then that the union was capable of assessing whether there was a violation of the Act at the 
time of the event and should not be allowed to “sit in the bushes” and wait to bring its com- 
plaint. Here the complainant was dissatisfied with the settlement reached, made his dissatis- 
faction known immediately, and then proceeded to ascertain his legal rights. At most, the 
delay here might be characterized as unreasonable and rather than refuse to consider the 
complaint on its merits the Board will followvits normal procedure and consider how this 
should affect any award of compensation should the complaint succeed. 


2. The facts giving rise to this complaint are summarized in this paragraph and 


those which follow. The complainant was employed by the company from 1974 to the effec- 
tive date of his discharge on July 20, 1978. The reason for the discharge is set out in Exhibit 
# | as follows: 


“The reason for discharge is for violating Rule #8 of the Employee 
Handbook which states, ‘Refusal or failure to follow the instructions of 
supervision, or refusal or failure to make a reasonable attempt to per- 
form a job assignment’, and Rule #10 which states, ‘Insubordinate or 
abusive conduct toward supervision and Security Officers,’ and previ- 
ous poor record.” 


ey On July 20, 1978 the complainant was scheduled to work from 3:30 p.m. to mid- 
night. He reported for work at or before 3:30 p.m. and in the course of his shift participated 
along with many others in a protest directed against the company on account of what they 
considered to be the extreme heat in the plant. During the course of this work stoppage the 
complainant and several others were told to return to work but refused. All participants 
were told that they could leave but if they did, they would be suspended for the balance of 
the shift that day. 


14. In addition to his admitted participation in the work stoppage, the complainant 
also admitted to having returned to the plant to pick something up and to having engaged 
in a fight with another employee who required six or seven stitches as a result of that fight. 
There is also evidence that the complainant had used what may be characterized as obscene 
and abusive language to the plant manager and that the complainant had admitted to that 
at a subsequent grievance meeting. 


15, Following the events of July 20th, the company convened a meeting of its repre- 
sentatives, the complainant and his union steward, Mr. Ross. The complainant agreed that 
at that meeting he and his representative were given an opportunity to state their position. 
At the conclusion of the meeting, the complainant knew that he was on indefinite suspen- 
sion pending the company’s investigation and decision and he was subsequently advised of 
his discharge by letter dated July 24th (Exhibit #1). 


16. Before proceeding any further, the complainant made much of the fact that he 
was not responsible for leading or instigating the work stoppage of July 20th. It should be 
noted that nowhere in the letter of discharge is it alleged that the complainant was responsi- 
ble for instigating the walkout. The reasons for discharge are set out in the letter and those 
reasons alone are what the company would have been held to in any proceedings which fol- 
lowed. For the purposes of this hearing and indeed for the purposes of any discussion of the 
complainant’s discharge the question of who led the work stoppage is completely irrelevant. 
The evidence clearly indicates that this should have been clear to the complainant. 


2h Following the meeting with the company officials the complainant testified that 
he talked with Mr. Ross and asked him to call if there was anything new. The complainant 
said that he made sure to give Mr. Ross his new telephone number and address, and that 
Mr. Ross agreed to call him. The complainant then went on to testify that he never received 
a call or letter from the union about his case, however it would seem that the complainant 
was calling the union regularly. He asserted that he never received any information from the 
union about the progress of his case and was given no opportunity to discuss his case with a 
union representative between July and September. 
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18. In September the complainant was informed of the terms of a settlement reached 
in his case the terms of which are reproduced in full below: 


“CONDITIONAL REINSTATEMENT OF 
MR. R. HUNTER — MASTER NO. 51175 
SENIORITY DATE 4-10-74 


The Company agrees to reinstate the above-named employee without 
loss of seniority under the following conditions: 


1. Any grievance(s) filed regarding the above-named employee is 
hereby withdrawn. 


2. For a period of one year following the date of reinstatement, any 
violation or infraction of Company rules will result in his dis- 
charge without Union representation. 


3. No Sickness and Accident Benefits shall be paid to, or on behalf 
of this employee with respect to any period of disability which 
commences within one year from the date of reinstatement and 
which is caused by or the consequence of any mental or nervous 
disorders. 


4. The employee shall not be entitled to claim for any benefits nor- 
mally associated with his employment within the period extending 
from the date of his discharge to the date of his return to work. 


5S. As a further requirement for employment, this employee shall 
meet the Company medical standards. 


6. Return to work shall take place when work opportunity becomes 
available. 


7. The Company shall send out notice to report to the above-named 
employee at his last address on file with the Company unless ad- 
vised otherwise by the Union, and failure by the employee to pres- 
ent himself within five days of the date of such notice will result in 
the cancellation of this conditional reinstatement.” 


He said that after this he spoke to Mr. G. Bastien, the second vice-president of local 444, 
and was told by Mr. Bastien that the union may have been able to get better terms for him if 
they had talked before the settlement was reached. The complainant said he was also told 
then and later that the union would not proceed to arbitration because of the merits of the 
case. 


Lo: The complainant testified that from July to September he continually offered to 
tell the union the name of the person responsible for instigating the walkout so that the un- 
ion could investigate his side of the case. He said that at no time did any member of the un- 
ion ever take him up on his offer or investigate his version of the walkout. The gist of his 


623 


complaint against the union appears to be that it failed to investigate his version of the 
walkout, that it failed to communicate with him throughout, and that the terms of the settle- 
ment it negotiated were too unfavourable for him and he was being treated more severely 
than others who had engaged in the work stoppage. 


20. The union’s evidence concerning its actions following the complainant’s dis- 
charge was given by Mr. David Ross, a plant steward, Mr. Ray Lebert, third vice-president 
local 444, and Mr. James Phillips, grievance co-ordinator of local 444. Their evidence indi- 
cates that on the day following the work stoppage they were faced with 51 suspensions and 
| indefinite suspension (the complainant’s). On Monday, July 24th a meeting of union 
officials was convened to discuss the matter. Before the meeting Mr. Ross, who had been at 
the plant on July 20th, spoke to Mr. Lebert about the events of that day. Mr. Lebert asked 
Mr. Ross to prepare a “fact sheet” for him of the events of the day and Mr. Ross did this. 
The “fact sheet” (Exhibit #5) gives a reasonably complete summary of the events which 
concerned the complainant and the reasons for his indefinite suspension. 


¥2. Shortly after that, Mr. Ross became acting Plant Chairman. It was in this capac- 
ity that he prepared and had filed the grievance (Exhibit #6) concerning the complainant's 
discharge at step 2. Throughout the period while Mr. Ross was acting Plant Chairman he 
said he approached Mr. Gagnon, who was then in the company’s personnel department, 
daily and asked to have the complainant returned to work because he had three children 
and a new house. The grievance was rejected and Mr. Ross appealed that and represented 
the union at the subsequent meeting. He said that he rushed the matter along because he 
was anxious to try to get the complainant back to work as soon as possible. After the appeal 
was rejected the matter was turned over to Mr. Bastien who handled all grievances at that 
level for the local. 


22: Mr. Bastien set up a third step meeting with the company for September 8, 1978. 
Prior to that meeting he had all the documents in the union file and had also had discus- 
sions with Mr. Lebert and Mr. Chauvin who were familiar with the situation. At the third 
step meeting Mr. Lebert was also asked to sit in to make representations about the com- 
plainant’s case. The union’s position at that meeting was that the complainant should be re- 
instated with full compensation, etc. The company refused. Eventually, the company 
offered to reinstate the grievor on the conditions set out above in paragraph 18. 


23} The union’s evidence was that originally the offer was regarded unfavourably as 
being too harsh. Eventually, Messrs. Bastien, Phillips and Chauvin decided to accept the 
offer rather than proceed to the next step in the grievance procedure because there were 
three charges against the grievor all of which likely could be proven, the grievor had taken 
part in the work stoppage, and the grievor’s seniortiy was relatively short. Mr. Bastien also 
testified that in the past the union had lost discharge cases at arbitration in which there were 
fewer and less serious charges against its members, and given the nature of the charges and 
the real possibility of losing completely at arbitration, the union determined that accepting 
the offer was the best it could do for the complainant. 


24. Mr. Bastien confirmed that he did not speak with or consult the complainant ei- 
ther before the third step meeting or before accepting the company’s offer. He testified that 
because of the volume of cases he must handle it is not possible for him to interview every 
grievor before the third stage meeting, but that he satisfied himself in this case that he knew 
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the facts surrounding the imposition of the discipline. He also testified that the union does 
not normally check with the person concerned before accepting an offer of conditional rein- 
statement. It would appear that conditional reinstatements of exactly the sort involved in 
this case are very commonly used by the union and company to settle discharge grievances. 
Mr. Bastien estimated that every year they may negotiate around 100 of them. 


28s Mr. Bastien said that he spoke to the complainant several times within the five 
day period the complainant was given to consider the matter and advised him to accept the 
reinstatement. Mr. Bastien was certain that he had discussed the terms of the reinstatement 
with the complainant and, specifically in relation to the phrase “without union representa- 
tion”, assured the complainant that the union would always be there to represent him, that 
hundreds of others had survived under those terms, and that he himself had been returned 
to work under three conditional reinstatements. Mr. Bastien also told the complainant that 
he would advise against arbitration, but that if he had known of the complainant’s attitude 
beforehand he would have let the complainant go to arbitration and “hang himself.” 


20% In order to succeed in this matter the complainant must show that the union 
acted contrary to its duty of fair representation as set out in section 60 of the Act, the terms 
of which are set out below: 


“A trade union or council of trade unions, so long as it continues to be 
entitled to represent employees in a bargaining unit, shall not act in a 
manner that is arbitrary, discriminatory or in bad faith in the represent- 
ation of any of the employees in the unit, whether or not members of 
the trade union or of any constituent union of the council of trade un- 
ions, as the case may be.” 


It has been the consistent jurisprudence of this Board that it will not second guess a union 
in its handling of a particular matter and that the section does not take away a union’s right 
to determine not to proceed to arbitration in a particular case. The Board will, however, ex- 
amine the union’s handling of a grievance to determine whether the complainant has shown 
that he has been dealt with arbitrarily, in a discriminatory manner or in bad faith. 


ZT. In this case, the union negotiated a settlement with which the grievor is not 
pleased. In negotiating this settlement, there is no evidence to show that the union deviated 
from its usual manner of handling grievances or of accepting terms of a proposed settle- 
ment. The terms of the settlement are no more generous nor onerous than those normally 
accepted by the union. 


28. The union did not investigate the complainant’s allegations concerning the real 
instigator of the work stoppage, but, under the circumstances, the Board can think of no 
reason why it should have done so. The Board has absolutely no doubt that both the com- 
pany and the union did everything reasonably possible to inform the complainant that he 
was not being charged with instigating the work stoppage. 


29. There is a real dispute about whether the complainant had the terms of his rein- 
statement explained to him. The complainant’s version would have the union casting him 
adrift with a bad settlement and a refusal to represent him for the next year. Mr Bastien has 
a great deal of experience in handling grievances and he was definite about the conversa- 


625 


tions he had had with the complainant about the settlement. The Board accepts Mr. Bas- 
tien’s evidence on this point. 


30. It would appear that the complainant may have a real difficulty in listening to 
what people are trying to tell him once he has made up his mind about something. Mr. Bas- 
tien appeared to have realized that he may have been having a problem communicating 
with the complainant, however short of putting his explanation in writing, he appears to 
have done everything one could reasonably expect of him to make the complainant aware 
of the meaning of the terms of the settlement. 


31. The union did not at any time act in an arbitrary manner. Experienced union per- 
sonnel made a determination based on their knowledge of the facts and their past experi- 
ence with similar cases at arbitration. The people who made the decision had acted reason- 
ably in having at their disposal sufficient information to make such a determination. There 
was nothing capricious, uncaring or reckless in their actions. 


32 The union did not at any time act in a discriminatory manner. The usual proce- 
dures were followed throughout, and there is no evidence that the complainant was ever be- 
ing treated any differently than anyone else. The penalty the company imposed against the 
complainant was more severe than that imposed against anyone else that night because of 
the additional offences he allegedly committed and there is no obligation on the union un- 
der section 60 to ensure that either the other participant in the fight or the real leader of the 
work stoppage be disciplined. 


83) There is no evidence of bad faith on the part of the union. The complainant was 
being represented throughout in the same way as anyone else and, it would appear, to the 
best of the union’s ability. There is no hint of any personal animosity against the complain- 
ant or of anything else which would cause the Board to conclude that the union acted in 
bad faith. 


34. The mere fact that a complainant does not like a settlement is not sufficient to 
show a breach of section 60 of the Act. The fact that a complainant may not have compre- 
hended the real meaning of the terms of a settlement must be looked at in the context of the 
union’s efforts to represent him and explain the terms to him. At most, in this case there 
may have been a mistake in judgment on the part of the union in the way it chose to pro- 
ceed with the case of a single-minded and upset individual. 


355 For all of the above reasons, the complaint against the respondents is dismissed in 
full. 
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0267-79-R_ Retail Clerks Union, Local 206, chartered by Retail Clerks 
International Union, A.F.L.-C.I.0.-C.L.C., (Applicant), v. Dominion Stores 
Limited, (Respondent), v. United Steelworkers of America, Locals 14974 and 
14045, (Intervener). 


Sale of a Business — Food store closing — leasing nearby premises vacated by competitor — 
whether sale of business of competitor. 


BEFORE: Kevin M. Burkett, Vice-Chairman and Board Members C. A. Ballentine and W. 
G. Donnelly. 


APPEARANCES: T. Wohl and C. Lanneville for the applicant; C. G. Riggs and W. H. Ashton 
for the respondent; Brian Shell, Marion Tobin, Ron Varley, Brian McClelland and Joe Ginty 
for the intervener. 


DECISION OF THE BOARD; July 18, 1979 


ke This is an application under section 55 of The Labour Relations Act in which the 
applicant trade union seeks a declaration from the Board that it is the bargaining agent for 
all employees of the respondent at its store location 3220 Dougall Road, Windsor, save and 
except certain exceptions not here relevant. 


2 The facts in this matter may be summarized as follows. Gordon Markets, a Divi- 
sion of Zehrmart, operated a retail food market at 3220 Dougall Road, Windsor, Ontario 
until November 11, 1978. The Board in a decision dated July 10, 1978 found, under section 
55 of the Act, that Gordons was the successor employer to Loblaws at the above noted loca- 
tion and was bound by the terms of the collective agreement between Loblaws and the ap- 
plicant Union. Dominion Stores Limited was approached by Burnac Leaseholds in late Sep- 
tember and asked if it would be interested in the premises at 3220 Dougall Road. Dominion 
Stores reached an agreement with Burnac in respect of these premises and occupied the 
premises on February 26, 1979. Dominion Stores had operated a retail food market in the 
immediate vicinity at 3950 Dougall Road, Windsor which it closed on Saturday April 7, 
1979. Dominion opened for business at the 3220 Dougall Road location (the location va- 
cated by Gordons Markets on November 9, 1978) on Monday, April 9, 1979. The employ- 
ees of Dominion who had worked at the 3820 Dougall Road location were transferred to 
the new location. They had been represented by the United Steelworkers at the new loca- 
tion as if covered by the terms of the agreement between the Steelworkers and Dominion 
Stores covering the company’s employees in Windsor. 


3 The lease entered into between Burnac Leaseholds and Dominion Stores Limited 
extends for the same term as the previous lease on the premises held by Gordon Markets. In 
addition Burnac assigned to Dominion, as a term of the lease, all rights and interests in an 
agreement between Zehrmart (Gordons) and itself by which Zehrmart covenants with Bur- 
nac that for the period ending January 31, 1984 it shall not carry on a competing grocery or 
food retailing business within a distance of 1% miles from the site of the 3220 Dougall Road 
location. Dominion Stores Limited entered into negotiations with Builtec Limited for the 
fixtures which had been owned by Gordons in November, 1978. An agreement was reached 
whereby Dominion Stores Limited purchased the fixtures which had been used by Gordons 
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at 3220 Dougall Road for $% million. Dominion Stores also provided approximately $% 
million of fixtures to be used at the 3220 Dougall Road location. Dominion stocked the 
3220 Dougall Road Store with product from its own suppliers. There was no direct negotia- 
tion or exchange between Gordons and Dominion Stores in respect of the business formerly 
carried on by Gordons at 3220 Dougall Road or any component of it except for a letter 
from Zehrmart to Dominion identifying certain fixtures listed on the inventory sheet sup- 
plied to Dominion by Builtec. There is no corporate relationship of any kind between Do- 
minion Stores Limited and Gordon Markets. 


4. Section 55 of the Act provides that where a business or part of a business is sold, 
leased, transferred or otherwise disposed of, the successor employer is bound by the collec- 
tive bargaining obligations of its predecessor. Section 55(2), which is relevant to this case, 
States: 


“Where an employer who is bound by or is a party to a collective 
agreement with a trade union or council of trade unions sells his busi- 
ness, the person to whom the business has been sold is, until the Board 
otherwise declares, bound by the collective agreement as if he had been 
a party thereto and, where an employer sells his business while an ap- 
plication for certification or termination of bargaining rights to which 
he is a party is before the Board, the person to whom the business has 
been sold is, until the Board otherwise declares, the employer for the 
purposes of the application as if he were named as the employer in the 
application.” 


2; The applicant argues, having regard to the jurisprudence of the Board, that it 
should find that a sale of a business within the meaning of section 55 has occurred. The ap- 
plicant relies on the arrangement made by Dominion Stores to lease the same premises as 
those occupied by Gordons and the purchase of the fixtures used by Gordons at this loca- 
tion. The applicant argues that the restrictive covenant between Burnac and Gordons in re- 
spect of limiting competition in the immediate area assigned to Dominion Stores, under- 
scores the function played by Burnac as an intermediary between Gordons and Dominion 
and supports the conclusion that the sale of a business occurred between Gordons and Do- 
minion. The respondent, on the other hand, argues that Dominion Stores has simply trans- 
ferred its business from 3820 Dougall Road to 3220 Dougall Road and has not bought the 
business of the predecessor. The applicant relies on the lack of direct contact between Do- 
minion Stores and Gordons and argues that the lease arrangements and the purchase of 
fixtures from Builtec were made in connection with the transfer of Dominion’s business and 
should not be considered as evidence of a sale of the predecessor’s business. Counsel for the 
repondent referred to the restrictive covenant limiting Gordon’s competition in the immedi- 
ate area, as a prudent business precaution taken by Dominion Stores in the face of its deci- 
sion to transfer its business to 3220 Dougall Road. The intervener union supports the posi- 
tion taken by the company and asks the Board to find on the evidence that Dominion 
Stores transferred its business from 3820 Dougall Road to 3220 Dougall Road and that ac- 
cordingly, it holds the bargaining right in respect of the company’s employees at 3220 Dou- 
gall Road. 


6. Section 55 of the Act is designed to preserve bargaining rights where a business is 
sold. When the business of the predecessor continues as the business of the successor what- 
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ever bargaining rights attach to the predecessor’s business continue regardless of the form of 
the transaction. The Board was careful to point out in both the Gordons Markets case [1978] 
OLRB Rep. July 630 and the Thunder Bay Ambulance Service case [1978] OLRB Rep. May 
467 that the Board must be careful to distinguish between the predecessor’s business and a 
similar or parallel business which performs work of a similar nature. The union’s bargaining 
rights attach to the predecessor’s business and their preservation is contingent upon a con- 
tinuation of that business. 


dy The Board has made certain observations about the nature of the retail food in- 
dustry in its section 55 jurisprudence. The Board has noted that goodwill may consist in 
large measure “in the habit of customers of the vendor continuing to patronize the food 
market located on the same premises” and therefore exemption of goodwill from the pur- 
chase price where the successor occupies the same premises has no real meaning. Similarly, 
the Board has commented that “it is to be expected that one chain food store would not be 
interested in acquiring the food stuffs and inventory of another chain food store” and ac- 
cordingly, the failure to purchase foodstuffs and inventory is of no real significance when 
such a transaction occurs. Finally, the Board commented that “it is generally necessary to 
shut down operations at the time of a sale in order to give the new owner an opportunity to 
make renovations which are in accord with its particular method of merchandising” and to 
stock the premises and accordingly, the Board should not give undue weight to an hiatus of 
operation at the time of the alleged sale. (See re Dutch Boy Food Markets case 65 CLLC 
{16,051 and Gordons Markets case supra and the cases referred to therein). 


8. While the jurisprudence referred to above is helpful in a general sense, each case 
must turn on its own facts. In this case certain of the facts, when considered in the context 
of the retail food industry, point to the sale of a business. The alleged successor now occu- 
pies and carries on a food retailing business from the same premises as those formerly occu- 
pied by the predecessor food market. The alleged successor purchased, albeit through an in- 
termediary, one half million dollars worth of fixtures which had been used in the 
predecessor’s business. While the alleged successor dealt with Burnac in respect of the lease, 
the Board is satisfied, having regard to the request by Dominion that Gordons not compete 
in the immediate area for a fixed period of time and the reference in Dominion’s lease to the 
restrictive covenant between Gordons and Burnac, that Burnac also served as an intermedi- 
ary between Gordons and Dominion. These facts standing by themselves might well cause 
the Board to conclude that a sale of a business within the meaning of the Act has occurred. 
In this case, however, these facts must be viewed in light of the additional fact that Domin- 
ion Stores Limited, a company with no corporate connections of any kind to Gordons, car- 
ried on a competing food retailing business of its own within the same area as prior to the 
transaction which is the subject matter of this complaint. The pre-existence of a Dominion 
Store in the immediate area is important for two reasons. Firstly, because Dominion Stores 
operated in the immediate vicinity its decision to occupy the same premises as Gordons is 
less significant than it otherwise might be. Secondly, the existence of a Dominion Store in 
the immediate area causes the Board to give the greater weight to the 5 month hiatus that it 
otherwise might. The Dominion Store at 3830 Dougall Road continued to operate during 
the hiatus thereby causing the Board-to conclude that shoppers frequenting the immediate 
area prior to the re-opening of the 3220 Dougall Road location would have a loyalty to Do- 
minion Stores and not Gordons or the premises previously occupied by Gordons. 


a Dominion Stores, a retail food chain with no corporate connections to Gordons, 
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closed a Dominion Store outlet at 3830 Dougall Road on a Saturday and opened a Domin- 
ion Store outlet at 3220 Dougall Road the following Monday. The employees from 3830 
Dougall were transferred to 3220 Dougall Road. In the circumstances of this case the Board 
views the move by Dominion Stores to premises previously occupied by Gordons, including 
the so-called restrictive covenant, and the purchase of certain of the fixtures used by Gor- 
dons as undertakings in conjunction with the transfer of an existing business and not under- 
takings in conjunction with the purchase of the predecessor’s business. The business which 
presently exists at 3220 Dougall Road is not the “continuum” of the predecessor’s and ac- 
cordingly, the Board hereby declares that there has not been a sale of a business within the 
meaning of the Act. 


10. The United Steelworkers of America Locals 14974 and 14045 as bargaining agent 
for all of the employees of Dominion Stores in the Municipality of Windsor hold the bar- 
gaining rights in respect of the respondent’s retail outlet at 3220 Dougall Road, Windsor. 


0269-79-U; 0270-79-U Ecodyne Limited, (Applicant), v. United Association 
of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of 
the United States and Canada, Local Union 628, R. Brooks, G. Caruso, Paul 
A. Chicorli, D. Dedura, Yvan Dufort, T. Lacey, Henry Mandziuk, W. J. 
Marsh, J. Rybak, and D. Wyrozub, (Repondents), v. Ontario Hydro, 
(Intervener #1), v. The Electrical Power Systems Construction Association, 
(Intervener #2), v. Mechanical Contractors Association of Ontario, 
(Intervener #3). 


Bargaining Rights — Collective Agreement — Construction Industry — Section 123 — Strike - 
Union instructing employees to quit — whether mass quit constituting strike — agreement covering ICI 
sector — not applicable to Hydro project — employer abiding by [CI agreement on Hydro project — not 
conferring bargaining rights on union — individual repondents not employees as of hearing date — no di- 
rection issuing 


BEFORE: Ian C. A. Springate, Vice-Chairman. 

APPEARANCES: C. E. Humphrey and D. Hickling for the applicant; S. B. D. Wahl and G. 
Meservier for the repondents; H. A. Beresford and W. S. O’Neill for interveners #1 and #2; G. 
Grossman for intervener # 3. 

DECISION OF THE BOARD; July 10, 1979 

1. The proceedings in files 0269-79-U and 0270-79-U are hereby consolidated. 


Ze This is an application for relief under section 123 of The Labour Relations Act. 
Section 123, which applies only to the construction industry, states as follows: 


“Where on the complaint of an interested person, trade union, council 
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of trade unions or employers’ organization the Board is satisfied that a 
trade union or council of trade unions called or authorized or threat- 
ened to call or authorize an unlawful strike or that an officer, official or 
agent of a trade union or council of trade unions counselled or pro- 
cured or supported or encouraged an unlawful strike or threatened an 
unlawful strike, or that employees engaged in or threatened to engage 
in an unlawful strike, it may direct what action if any a person, employ- 
ee, employer, employers’ organization, trade union or council of trade 
unions and their officers, officials or agents shall do or refrain from do- 
ing with respect to the unlawful strike or the threat of an unlawful 
strike.” 


38 The job site affected by this application is a generating station owned by Ontario 
Hydro (“Hydro”) at Mission Island near Thunder Bay. In March of 1977, Hydro let a con- 
tract to Ecodyne Limited (“Ecodyne”) for the design, manufacture and installation of cer- 
tain water treatment equipment at the Mission Island generating station. According to Mr. 
A. Lindstol, Ecodyne’s chief engineer, Hydro requested that the equipment be constructed 
as a number of skid-mounted units which could be shipped to the Mission Island site for in- 
stallation. 


4. In April of 1977, Ecodyne entered into a contract with a company identified in 
these proceedings only as “Procor” for the manufacture of ten skid-mounted units. It is 
common ground that Procor’s employees are represented by the International Brotherhood 
of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers and Helpers. 


2: In August or September of 1978, Ecodyne let a contract for the installation of the 
skid-mounted units to Adam Clark Company Ltd. (“Adam Clark”), a construction com- 
pany with headquarters in Hamilton. Much of the work apparently involved the installation 
of piping both to link the various units and also to connect them to other parts of the 
project. Adam Clark proposed to utilize the services of a number of pipefitters in its employ 
for this purpose. These pipefitters are the individual respondents in these proceedings. They 
are all members of the United Association of Journeymen and Apprentices of the Plumbing 
and Pipefitting Industry of the United States and Canada (the “U.A.”), Local Union 628 
(“Local 628”). 


6. Employees of Adam Clark first arrived on the job site in November 1978. The 
skid-mounted units started arriving on the site on or about December 19, 1978, with the last 
one arriving approximately March 7, 1979. When the skid-mounted units began to arrive 
Mr. G. Meservier, the business manager for Local 628, raised a concern about the fact that 
certain piping on the units did not bear the U.A. labels, and thus presumably had not been 
worked on by U.A. members. Notwithstanding this concern, members of Local 628 off- 
loaded and set up the equipment. Mr. Meservier candidly admitted that he was concerned 
that if Local 628 members did not perform the off-loading and setting up, the work involved 
would likely have been assigned to members of the International Association of Bridge, 
Structural and Ornamental Iron Workers. 


Wh Because of continuing complaints by Mr. Meservier concerning the lack of U.A. 
labels on the units, a meeting was held in Thunder Bay on or about March 7, 1979. Mr. 
Meservier attended the meeting as did representatives of both Ecodyne and Adam Clark. 
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At the meeting Mr. Meservier made it clear that in his view the skid-mounted units were un- 
acceptable to his union since they lacked U.A. labels. Mr. Meservier further indicated that 
as far as he was concerned only three options were open to the two companies, namely: 


(1) remove the skid-mounted units and replace them with units bear- 
ing the U.A. labels; 


(2) have members of Local 628 rework the units (the cost of which 
was estimated as being between $100,000 and $200,000); or 


(3) not have the units reworked, but pay to Local 628 the amount it 
would have cost to have them reworked. 


8. The two companies declined to accept any of Mr. Meservier’s three alternatives. 
On March 9, 1979, Mr. Meservier came onto the job site and in the presence of Mr. J. Rich- 
mond, Adam Clark’s job superintendent, addressed the pipefitters. According to Mr. Rich- 
mond, Mr. Meservier told the men that nothing had been resolved concerning the skid- 
mounted units, and that unless they heard otherwise they were to quit their employ with 
Adam Clark at 10 o’clock on March 14th and report to the union hall. Mr. Meservier, when 
giving his evidence, denied that he said anything about men quitting at 10 o’clock on March 
14th. According to Mr. Meservier, he merely stated that should the men quit, there would 
be jobs available for them. Having regard to the manner in which both men gave their evi- 
dence, and to the undisputed evidence concerning the subsequent acts of the employees, the 
Board has no hesitation in accepting Mr. Richmond’s evidence over that of Mr. Meservier 
concerning what he told the employees on March 9th. 


9; On March 14, 1979, at about 9:45 a.m., the individual respondents stopped work 
and began to report one by one to Mr. Richmond to indicate that they were quitting. By 
shortly after 10 o’clock the only people in Adam Clark’s employ left on the job site were Mr. 
Richmond, the crew foreman, who was a member of Local 628, a labourer whose job it was 
to clean up after the pipefitters, and the union steward on the job. The steward stayed to 
help secure the job site but then left about noon of the same day. 


10. On March 14, 1979 Mr. Richmond telephoned Adam Clark’s offices to inform 
them of the actions of the men. On March 15th, the company’s payroll department in Ham- 
ilton issued each of the men a separation certificate in the form prescribed by Employment 
and Immigration Canada. Adam Clark also forwarded to the men any vacation and holiday 
pay that was owing to them. 


ib Mr. Richmond, the foreman and the labourer stayed on the job site for another 
few days. The foreman was laid off on March 20th and the labourer on March 2Ist. Mr. 
Richmond himself was instructed to leave the job site on March 21st. 


12. The members of Local 628 who left the job site on March 14th all reported to the 
union hall and were referred to other jobs. Two of them were later referred to yet other jobs 
when the ones they were initially referred to came to an end. At the time of the hearing all 
of the men were employed by contractors in the Thunder Bay area. 


(Ek The job site was essentially shut down from March 21 to May 7, 1979. However, 
on May 4, 1979 Ecodyne sent Adam Clark the following letter: 
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“Re: Ontario Hydro — Thunder Bay Erection of Water Treating Equip- 
ment 
Our Order CAN77-30258 
Your Contract 202122 


Under the above contract, Adam Clark are to receive and erect equip- 
ment at Thunder Bay for Ecodyne Limited. 


We understand that there was a work stoppage on or about March 
14th, 1979, and there has been no real progress since then. As you 
know our contract with Ontario Hydro calls for erection to be com- 
pleted by the end of April and this is past already. 


Would you please advise us, by return if possible, what action you pro- 
pose to take to rectify the present situation and complete your contract. 
We hope you can get back to us by Monday, May 7th. In the mean- 
time, we are holding all further payment on this contract.” 


14. On May 7, 1979 Adam Clark sent the following telegram to Local 628, to the at- 
tention of Mr. Meservier: 


‘As you are aware, 10 of your members terminated their employment 
at our Ontario Hydro Project on Mission Island, Thunder Bay, Ontar- 
io, on March 14, 1979 resulting in our ceasing work at the site. 


We have been directed by our client to resume work on the project im- 
mediately, therefore, request you to supply the following tradesmen to 
report to the site at 8:00 am on May 8, 1979. 


Mr. D Jackson as foreman, J Rybak, W Marsh, H Manuziuk, P Chicor- 
li, Y Dufort, G Caruso, B Brooks, T Lacey, D Wyrozub, and D Dedura 
[sic]. 


Please acknowledge if request can be fulfilled by Tuesday, May 8, 1079 
[sie]as 


ee No response was received to this telegram. Nevertheless, on May 7th, Mr. Rich- 
mond, Adam Clark’s job superintendant, returned to the site and has since that time contin- 
ued to report to the site. However, neither the individuals referred to in the telegram nor 
any other members of Local 628 reported to the site. It would appear that Adam Clark has 
not attempted to obtain employees other than through the union. 


16. Ecodyne filed the applications for relief under section 123 on May 9, 1979 alleg- 
ing that a strike had occurred against Adam Clark. Although served with notice of the ap- 
plications, Adam Clark was notably absent from the hearings. When the hearings com- 
menced, the status of Ecodyne to bring the applications was challenged by Local 628 on the 
grounds that Ecodyne neither employed the tradesmen who were alleged to have gone on 
strike nor any other employees on the site who might be affected by such a strike. The 
Board, however, ruled that since Ecodyne was the prime contractor for the work involved it 
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was “an interested person” within the meaning of section 123(1) of the Act and hence did 
have status to bring the application. 


17 The factual events referred to above were dealt with at a hearing held on May 29, 
1979 at which only Ecodyne, Local 628 and the individual respondents were represented. 
On agreement of counsel, a second date was set aside for the purpose of dealing with the 
rather complex questions of what bargaining rights, if any, covered pipefitters working for 
Adam Clark on the Mission Island site, and also whether these employees were in a legal 
position to strike. 


18. On the second day of hearing, counsel attended for the first time on behalf of the 
three interveners. No one challenged the right of the Mechanical Contractors Association of 
Ontario to intervene, but counsel for Local 628 did challenge the status of both Hydro and 
The Electrical Power Systems Construction Association (“EPSCA”). The Board reasoned at 
the time that as the owner-client of the project, Hydro had a sufficient interest in the matter 
to be an “interested person” within the meaning of section 123 and that therefore Hydro 
could have itself brought the application. This being the case, the Board ruled that Hydro 
did have a sufficient interest to intervene in the proceedings. Since Hydro and EPSCA were 
represented at the hearing by the same counsel, who indicated he was not planning to make 
any submission on behalf of EPSCA that he would not also be making on behalf of Hydro, 
the Board indicated that there would be no need in these proceedings to rule on the status 
of EPSCA to intervene. 


19 Also on the second day of hearing, counsel for the Mechanical Contractors Asso- 
ciation of Ontario requested an adjournment so as to allow the Association time to gather 
together evidence of past practice under certain predecessor local agreements to a current 
province-wide agreement between the Association and the Ontario Pipe Trades Council. It 
was his contention that this evidence would demonstrate that the current agreement covers 
construction work on Hydro generating stations, including the Mission Island site. 


20. The Board refused to grant the requested adjournment, a refusal which prompted 
counsel for the Mechanical Contractors Association of Ontario to ask that reasons for the 
ruling be given in writing. One reason was that in the Board’s opinion applications for relief 
arising out of alleged unlawful strikes and lockouts should be dealt with as expeditiously as 
possible. In addition, the point that counsel for the Association indicated he would be seek- 
ing to establish through the evidence of past practice, namely that the predecessors to the 
province-wide agreement were applied to Hydro sites, was apparently not being challenged 
by the other parties. As it turned out, the evidence led before the Board established not only 
that the terms of at least some of the predecessor local agreements, including the one appli- 
cable to the Thunder Bay area, were applied to Hydro construction sites, but also that the 
terms of the current province-wide agreement have also been applied to Hydro sites. 


2A: Central to understanding the issue of bargaining rights on Hydro construction 
sites is the concept of sectors in the construction sector. Section 106(e) of the Act defines 
“sector” in the following terms: 


“In this section and in sections 107 to 124, 
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(e) “sector” means a division of the construction industry as deter- 
mined by work characteristics and includes the industrial, com- 
mercial and institutional sector, the residential sector, the sewers 
and watermains sector, the roads sector, the heavy engineering 
sector, the pipeline sector and the electrical power systems sector;” 


It is to be noted that the Act specifically provides that the industrial, commercial and insti- 
tutional sector (“ICI sector’) and the electrical power systems sector are separate and dis- 
tinct sectors. 


22; Although section 106(e) indicates that sectors are divisions of the construction in- 
dustry determined by work characteristics all of the names given to the sectors (with the 
exception of the heavy engineering sector) appear to relate to the use which is ultimately 
made of the construction. As the board noted in The Heavy Construction Association of 
Toronto case [1973] OLRB Rep. May 245, this may at first appear to be somewhat of a 
puzzle in that the connection between the use made of construction and work characteris- 
tics may not be all that clear. However, as the Board noted in that case at page 249: 


“... Upon examination, however, it becomes clear that the use that is 
ultimately made of the construction will to a large extent determine the 
task or the work to be performed at the construction site. The task in 
turn will have certain characteristics which make that project distin- 
guishable from other types of construction. Thus, each of the sectors 
enumerated, by focusing on the different end uses of the construction, 
distinguishes one type of construction from other types of construction 
on the basis of peculiar tasks which are common to that type of project. 
The work characteristics which distinguish one sector from the other 
sectors of the construction industry may be shown in terms of the type 
of problems to be dealt with at the job site, the types of solutions re- 
sorted to at certain job sites, the material used, the relative importance 
of various specifications, the variety of skills and trades, and certain 
characteristic relations with employees. This list of characteristics is not 
to be thought of as exhaustive, but as examples of particular character- 
istics which differ between the various sectors enumerated in the Act.” 


23: At the hearing counsel for the Mechanical Contractors Association of Ontario 
contended that the work performed by mechanical contractors on Hydro generating sites 
was essentially the same as that which they perform on ICI projects, that they often employ 
the same employees to do the work and that accordingly the Board should regard Hydro 
generating sites as coming within the ICI sector. The Board accepts as correct the conten- 
tion that much of the work on Hydro generating stations is basically similar to work done 
on ICI projects, and that contractors who primarily operate in the ICI sector do work on 
Hydro stations utilizing the same trades as they do for ICI work. However, notwithstanding 
these facts, it must be kept in mind that the Legislature in drafting section 106(e) has deter- 
mined that there does exist a separate division of the construction industry called the elec- 
trical power systems sector. Further, keeping in mind the reasoning of the Board in The 
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Heavy Construction Association of Toronto case set out above, the Board is satisfied that Hy- 
dro generating projects logically fit within this sector, and indeed that a finding to the con- 
trary would in all the circumstances be an unreasonable conclusion. It is perhaps worth not- 
ing in this regard that the Report of the Industrial Inquiry Commission set up to inquire 
into, report upon and make recommendations concerning the possible extension of prov- 
ince-wide bargaining to the electical power systems sector (“the Ellis Report’) described the 
sector as including the construction of Hydro’s major power generation projects, long dis- 
tance, high voltage, transmission lines and transformer stations. At page C. 1-3 of the report 
is to be found the following comment concerning how the electrical power systems sector is 
generally viewed. 


“The construction industry, or at least those construction industry par- 
ticipants who are the most concerned about the issues of interest to the 
Inquiry, in fact understands the Electrical Power Systems Sector to be 
primarily a euphemism for Ontario Hydro’s capital construction 
program — both the construction of long distance high voltage transmis- 
sion lines and transformation stations, and the construction of major 
power generation projects such as the Pickering Nuclear Power Gener- 
ating Project and the Bruce Nuclear Power Development Project.” 


24. Having regard to the above, the Board is satisfied that construction work on Hy- 
dro generating projects, including the one at Mission Island, is work within the electrical 
power system sector of the construction industry, and accordingly, is not work within the 
ICI sector. 


2D: The fact the work on the Mission Island site does not come within the ICI sector, 
means that it is not directly affected by those provisions of the Act which provide for prov- 
ince-wide single trade, multi-employer bargaining in the ICI sector of the construction in- 
dustry. (See sections 125-136 of the Act, which were enacted by The Labour Relations 
Amendment Act, 1977, S.O. 1977, c. 31.) 


26. Prior to the advent of province-wide bargaining in the ICI sector, Local 628 was 
party to at least two successive collective agreements with the Mechanical Contractors 
Association of Thunder Bay. At the hearing, counsel for Ecodyne and Local 628 agreed that 
these collective agreements had been binding on Adam Clark. The first such collective 
agreement ran from July 1975 to April 1977. The second collective agreement was a one 
page document which picked up by reference the language of the previous agreement with 
certain changes not here relevant. This second agreement expired on April 30, 1978. These 
two collective agreements stated as follows: 


“ARTICLE 2 - RECOGNITION 


The Union agrees to recognize the Association as the sole collective 
representative bargaining agent for all Employers as defined in this 
Agreement. The Union agrees to supply members of the Mechanical 
Contractors’ Association of Thunder Bay with Employees who are 
members of the Union... 


The employer recognizes only the Union as the sole collective bargain- 
ing agent for all employees of the Contractor. 
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ARTICLE 22 - GEOGRAPHIC SCOPE 


22.01 This Agreement shall be applicable to and effective within the ge- 
ographic jurisdictional area and scope as defined in the accreditation 
certificate, File No. 2764-72-R, issued by the Ontario Labour Relations 
Board, which reads as follows: — 


“in the Districts of Thunder Bay, Rainy River, Kenora, the Patricia 
Portion and that part of the Districts of Algoma, Sudbury and Co- 
chrane lying north of the 48th parallel of latitude and west of the 82nd 
degree west meridian of longitude in the industrial, commercial and in- 
stitutional sector and the residential sector in the construction indus- 
try; 


2a When reading these two sections together, the Board is satisfied that the collective 
agreement covered all employees of the affected contractors (including Adam Clark) who 
were employed in the stated geographical area in only the ICI and the residential sectors. 


28. The evidence establishes that when contractors bound by the local Thunder Bay 
area collective agreements worked on Hydro projects, they applied the terms of the agree- 
ments to their employees notwithstanding the fact that these employees were not included 
within the scope clause of the agreements. The mere fact that the terms of a collective agree- 
ment are applied to a certain work and to certain employees does not, however, mean that 
the union party to the collective agreement has actual bargaining rights for the employees 
involved. See: Bechtel Canada Limited, Board File No. 0745-75-R, an unreported decision 
dated September 3, 1975. In this regard it might be noted that it is not at all uncommon in 
the construction industry for employers not formally bound to a collective agreement to 
nevertheless employ union members under the same terms and conditions as set forth in a 
collective agreement without any intention of thereby conferring bargaining rights on the 
union. Similarly, trade unions in such circumstances sometimes refrain from applying to the 
Board to be certified as the legal bargaining agent of the employees involved notwithstand- 
ing the fact that the employees are union members. 


oo Having regard to the above, the Board 1s satisfied that on April 30, 1979, at the 
time of the expiry of the last local collective agreement between Local 628 and the Mechani- 
cal Contractors Association of Thunder Bay, Local 628 held bargaining rights for employ- 
ees of Adam Clark working in the Thunder Bay area only when working within the ICI and 
residential sectors. 


30. With the advent of province-wide bargaining in the ICI sector, the bargaining re- 
lationship between Local 628 and the Mechanical Contractors Association of Thunder Bay, 
insofar as the ICI sector was concerned, was bargained for as part of the negotiations be- 
tween the Ontario Pipe Trades Council of the U.A. and the Mechanical Contractors Associ- 
ation of Ontario. On April 11, 1978, after a meeting between the Association and the Pipe 
Trades Council, the Council applied for the appointment of a conciliation officer. In the re- 
quest a reference was made to the amendment of the Act instituting province-wide bargain- 
ing. The request also stated that the work being done by employees affected by the request 
was the “fabrication and installation of Industrial, Commercial and Institutional piping sys- 
emis’. 
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on. Following the unsuccessful conclusion of conciliation, the Minister of Labour on 
May 30, 1978 issued a “No-Board” report. The report indicated that it was referable to a 
bargaining dispute between the Mechanical Contractors Association of Ontario and the 
Ontario Pipe Trades Council, but contained no reference to any particular sector or sectors. 


a2, At the hearing counsel for Local 628 contended that the “No Board” report was 
broad enough to cover employees working within the electrical power systems sector. With 
this contention the Board is unable to agree. A reading of those sections of the Act dealing 
with the conciliation process, and indeed a reading of the Act as a whole, indicates quite 
clearly that conciliation officers and conciliation boards are appointed with reference to 
bargaining disputes concerning the terms and conditions of employment of employees for 
whom the union has bargaining rights. It follows that the decision of the Minister not to ap- 
point a conciliation board must likewise be viewed as being applicable only with respect to 
those employees for whom the union has bargaining rights. In these circumstances, the 
Board is of the view that since Local 628 did not have bargaining rights for employees in the 
electrical power sector, the “No Board” report of May 30, 1978 did not relate to Adam 
Clark’s employees in the Thunder Bay area who were working in the electical power sys- 
tems sector. 


33. The negotiations between the Mechanical Contractors Association of Ontario 
and the Ontario Pipe Trades Council finally did result in a collective agreement which states 
that it became effective on June 15, 1978. Article 3.1 of the agreement provides as follows: 


“This is a Provincial Agreement within the meaning of The Labour Re- 
lations Act of Ontario and as such applies to the Industrial, Commer- 
cial and Institutional Sector of the Construction Industry.” 


34. This collective agreement was originally put forth by Ecodyne as covering the 
employees of Adam Clark working on the Mission Island site. However, in light of the 
above conclusion that the Mission Island site comes within the electrical power systems sec- 
tor, as well as the fact that the collective agreement indicates on its face that it is limited to 
the ICI sector, the Board is unable to accept this contention. Further, for the reasons stated 
earlier, the fact that the terms of the collective agreement are apparently applied to employ- 
ees working on the Mission Island site did not by itself have the effect of expanding the 
scope of the collective agreement. (It perhaps should be noted that the evidence establishes 
that both the Mechanical Contractors Association of Ontario and the Ontario Pipe Trades 
Council of the U.A. were well aware of the fact that this collective agreement did not cover 
Hydro generating sites. Indeed, on at least two occasions these two bodies considered the 
possibility of entering into a separate collective agreement which would cover Hydro sites.) 
In these circumstances and in light of all the evidence before it, the Board can only con- 
clude that pipefitters in the employ of Adam Clark on the Mission Island site were not cov- 
ered by a collective agreement and that Local 628 did not hold formal bargaining rights 
with respect to the employees. 


a5. Having regard to this conclusion, any strike of pipefitters in Adam Clark’s em- 
ploy could neither have been preceded by the appointment of a conciliation officer under 
the Act nor the release of an applicable “No Board” report. Accordingly. such a strike 
would not have. met the requirements for a timely legal strike set out in section 63 of the 
Act. Therefore, if the pipefitters in Adam Clark’s employ who tendered their resignations on 
March 14, 1979 did engage in a strike, the strike would have been unlawful. 
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36. Section 1(1)(m) of the Act defines a “strike” in the following terms: 
“1(1) In this Act, 


(m) “‘strike” includes a cessation of work, a refusal to work or to con- 
tinue to work by employees in combination or in concert or in ac- 
cordance with a common understanding, or a slow-down or other 
concerted activity on the part of the employees designed to restrict 
or limit output;” 


em At the same time that the employees ceased to work and indicated that they were 
quitting there was a cessation of work or a refusal to work by the employees. Further, since 
their actions were carried out in response to Mr. Meservier’s directions, the Board has no 
hesitation in concluding that their conduct was carried out in combination or in concert or 
in accordance with a common understanding. In light of these conclusions, the Board is sat- 
isfied that the conduct of the individual respondents in stopping work at the Mission Island 
site amounted to a strike within the meaning of the Act. Further, having regard to the rea- 
soning set out above concerning the legality of such a strike, the Board finds that the ten in- 
dividual respondents did engage in an unlawful strike against Adam Clark. 


38. The strike occurred as a result of Mr. Meservier’s instructions on March 9, 1979 
to the employees of Adam Clark as to the course of action they should take on March 14th. 
The Board is satisfied that his conduct in this regard amounted to counselling, procuring, 
supporting or encouraging an unlawful strike. The Board is further satisfied that when giv- 
ing directions to the employees, all of whom were members of Local 628, Mr. Meservier was 
acting within the scope of his authority as business manager of Local 628, and accordingly, 
pursuant to section 88(2) of the Act, his conduct is deemed to have been the conduct of 
Local 628. In these circumstances the Board is satisfied that Local 628 called or authorized 
an unlawful strike of employees of Adam Clark. 


32: Counsel for Local 628 contended that even if a strike did occur at the time the 
employees resigned from Adam Clark, nevertheless, when they obtained employment else- 
where they ceased to be employees of Adam Clark and accordingly it could not be said that 
the strike was still continuing. 


40. Adam Clark’s employees stopped working and submitted their resignations on 
March 14, 1979. All of them obtained other employment, and all were working at the time 
of the hearing. Adam Clark’s response to the resignations was to issue separation certificates 
and vacation pay to the men and to close down the job site. The site remained closed for 
some seven weeks without Adam Clark taking any steps to re-open it. The Board is satisfied 
that the tradesmen, by their conduct, did in fact sever their employment relationship with 
Adam Clark, and that Adam Clark accepted their conduct as having this result. All of the 
men are now employed elsewhere. In these circumstances, and lacking any applicable col- 
lective agreement which might create some special employment status apart from that rec- 
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ognized in the common law, it cannot be reasonably said that these men are still employees 
of Adam Clark. Further, having regard to the use of the term “employees” in the definition 
of “strike” in section 1(1)(m) of the Act, the Board is of the view that since these individuals 
are not still employees of Adam Clark, they cannot still be on strike against that company. 
(See: Joyce and Smith Plating Company (1956) 56 CLLC 418, 048) 


4]. At the hearing counsel for Ecodyne did not contend that the Board should order 
Adam Clark’s former employees to return to the job site. Instead, he asked that the Board 
direct Local 628 to refer tradesmen to Adam Clark on the same basis as it would to any 
other employer. If there were a collective agreement in force which required Local 628 to 
refer men to Adam Clark on the Mission Island site, then on the basis of the reasoning in 
Local 273 International Longshoremen’s Association v. Maritime Employers Association, [1979] 
1S.C.R. 120; 89 D.L.R. (3d) 289 it might well be that any refusal on the part of the Local to 
refer tradesmen would amount to an unlawful strike. If such were the case, then the order 
requested might well be appropriate. However, here there is no applicable collective agree- 
ment and hence no obligation on the union to refer tradesmen to the site, nor, for that mat- 
ter, any obligation on the part of Adam Clark to use only members of Local 628 to do their 
work. In these circumstances the Board sees no basis for directing Local 628 to refer trades- 
men to Adam Clark to work on the Mission Island site. 


42. The Board is, however, of the view that it should make a formal declaration con- 
cerning the role of Mr. Meservier and Local 628 in bringing about the unlawful strike. 


43. Accordingly, the Board declares: 


that United Association of Journeymen and Apprentices of the Plum- 
bing and Pipe Fitting Industry of the United States and Canada, Local 
628, did call or authorize an unlawful strike of employees of Adam 
Clark, and that Mr. George Meservier, an officer, official or agent of 
the said union did counsel, procure, support and encourage the said un- 
lawful strike. 


44. It should be noted that it may be open to Ecodyne and Adam Clark to seek relief 
either at common law or under The Labour Relations Act for any financial losses suffered as 
a result of the events set out above. That, however, is a matter beyond the scope of these 
proceedings. 


640 


0577-79-R Brewery, Soft Drink, Distillery, Distributors and Miscellaneous 
Workers Local 1000, affiliated with the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of America, Applicant, 
v. Erie & Huron Beverages Limited, Respondent. 


Certification — Practice and Procedure — Second certification application dismissed within 
one month of dismissal of first application — whether bar or conditions imposed on subsequent applica- 
tions 


BEFORE: Pamela C. Picher, Vice-Chairman and Board Members C. G. Bourne and W. F. 
Rutherford. 


APPEARANCES: Ker Petryshen, Al Lefort and Ray Bartolotti for the applicant; Michael 
Gordon and David Dick for the respondent. 


DECISION OF THE BOARD; July 27, 1979 
l. This is an application for certification. 


Zs The applicant asked leave to withdraw its application. Having regard to the stage 
of the proceedings at which the request was made the Board, following its usual practice, 
dismisses the application. 


: In view of the circumstances of this case coupled with the fact that approximately 
one month prior to this application the union withdrew another application for certification 
after the Board had ordered that a representation vote be taken, the respondent asked the 
Board either to impose a six-month bar to another application for certification or to issue a 
caution to the union that if it applies again within six months it must show cause why the 
new application should be heard. 


4. The Board’s general practice is to impose an automatic six-month bar to a subse- 
quent application for certification if a representation vote has been taken and lost by the 
union. As well, the Board has consistently taken the position that a union should not be al- 
lowed to anticipate defeat in a representation vote and escape a bar by withdrawing its ap- 
plication after a vote has been directed but before it has actually been taken. The Board rec- 
ognizes, however, that there may be circumstances other than an anticipation of defeat and 
desire to avoid a bar motivating a union to withdraw its application between the direction 
and taking of a vote. Instead of evaluating the circumstances surrounding the withdrawal at 
the time of the request for withdrawal, the Board in these circumstances normally issues a 
caution to the applicant that in the event it brings a new application within six months it 
will bear the onus of establishing that special cicumstances existed to warrant the new appli- 
cation being heard. (See Mathias Ouellette 56 CLLC 918,026) 


a In this case the applicant’s request for withdrawal was made after the Board re- 
fused to amend the bargaining unit previously agreed to by both parties but prior to a direc- 
tion that a representation vote be taken. Accordingly, this is not the type of situation 
outlined in Mathias Ouellette where the Board issues a caution. Furthermore, the Board is 
fully satisfied that the motivation for the withdrawal was that the union had made a mistake 
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in the description of the bargaining unit applied for and not an anticipation of defeat in the 
event of a vote. 


6. Regarding the situation surrounding the previous withdrawal, we note that the 
Board did not in the circumstances of that case issue a caution to the applicant. The union’s 
explanation for the withdrawal of its first application was that for months after the vote was 
ordered on December 8, 1978 there was only one employee in the bargaining unit during 
which time the vote was delayed in an effort to avoid a vote of only one person. This situa- 
tion was followed by the influx of new employees. In those circumstances the union stated 
that it thought that a new application with fresh membership evidence was the most appro- 
priate course and consequently withdrew its pending application. 


te Having regard to the union’s representations concerning its request to withdraw 
its previous application for certification coupled with the facts of this case as outlined 
above, the Board is satisfied that the situation does not warrant the Board issuing either a 
bar or a caution. 


8. Accordingly, the application is dismissed without the imposition of conditions. 


0465-79-U Ontario Nurses’ Association, (Complainant), v. Extendicare Ltd., 
North York, (Respondent). 


Evidence -— Practice and Procedure — Privilege - Witnesses — Witness refusing to answer 
questions revealing confidential information obtained during College of Nurses investigation — 
Information not privileged — Board finding witness committing contempt in its face — stated case refer- 
red to Divisional Court for punishment. 


BEFORE: M. G. Picher, Vice-Chairman, and Board Members J. D. Bell and C. A. Ballen- 
tine. 


APPEARANCES: Donald F. Hersey and Ms. Beth Symes for the complainant; C. F. Murray 
and Gordon Spear for the respondent; M. M. Koenigsberg for the College of Nurses of Ontario. 


DECISION OF THE BOARD; July 12, 1979 


I The name “Betty K. Luxton and Extendicare Ltd.” appearing in the style of 
cause of this application as the name of the respondent is amended to read: “Extendicare 
Ltd., North York”. 


2: This is a complaint under section 79 of The Labour Relations Act alleging that the 
grievor, Mrs. Ruby L. Reynolds, has been dealt with by the respondent contrary to the pro- 
visions of sections 58 and 61 of The Labour Relations Act. During the course of the Board’s 
hearing on July 5, 1979 a witness who was testifying under subpoena refused to answer cer- 
tain questions put to her by counsel for the respondent and refused to produce certain docu- 
ments which, by the terms of the summons, she was required to bring with her. This is an in- 
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terim decision dealing solely with the relevance of the questions asked, the admissibility of 
the answers and documents and the compellability of the witness to answer the questions 
which were put to her and to produce the documents which were subpoenaed. 


3! The grievor is a Registered Nurse who was employed in a nursing home operated 
by the respondent in the city of North York. Her employment relationship of some 18 
months with the respondent came to an end on or about August 28, 1978. Within three 
weeks of the termination of her employment she was given notice by the Investigations 
Officer of the College of Nurses of Ontario that some 33 separate allegations of professional 
misconduct or incompetence had been filed with the College against her. In early November 
of 1978 Mrs. Reynolds was advised that the Complaints Committee of the College had re- 
ferred the matter to a hearing of the Discipline Committee in accordance with section 84(1) 
of The Health Disciplines Act, 1974, S.O. 1974, c. 47. The hearing of the Discipline Commit- 
tee was held January 24 and 25, 1979. In a written decision, dated March 7, 1979, the Disci- 
pline Committee of the College dismissed all of the complaints against Mrs. Reynolds. 


4. The complaint states that notwithstanding the dismissal of the complaints of pro- 
fessional misconduct against her the grievor has been rendered incapable of securing full- 
time employment as a Registered Nurse and has been able to find work only as a casual 
part-time nurse. The complaint alleges that the respondent deliberately fabricated the com- 
plaints against Mrs. Reynolds in order to discredit her in her profession as a reprisal for her 
participation in the organizing of a trade union among the employees of the respondent at 
her nursing home. The complainant seeks extensive relief, including the reinstatement of the 
grievor to full-time employment with the respondent with compensation for all the monies 
and benefits lost as a result of the proceedings brought against her within the College of 
Nurses. 


oF The allegations against the respondent are serious. In effect they charge extendi- 
care with having deliberately pursued a form of malicious prosecution to punish an em- 
ployee for her union activity. At the hearing, by a majority ruling, the Board determined 
that because the complaint alleges that the grievor was dealt with contrary to the provisions 
of the Act in such a way as to affect her opportunity for employment, pursuant to the provi- 
sions of section 79(4a) of the Act, the burden of proof is on the respondent employer. Fol- 
lowing the Board’s normal procedure the respondent was required to proceed first and ad- 
duce evidence which will establish, on the balance of probabilities, that it did not breach the 
provisions of The Labour Relations Act in its dealings with the grievor. 


6. Extendicare denied having made or instigated the numerous complaints filed 
against Mrs. Reynolds. It admits that a member of its staff made one complaint and 
maintains that it does not know the origin of the others. 


qh Prior to calling evidence counsel for the respondent advised the Board that her 
client was at a disadvantage in these proceedings. It appears that the proceedings of the Dis- 
cipline Committee of the College of Nurses into the allegations against Mrs. Reynolds were 
held in camera and the respondent was not a party. Extendicare maintains that what knowl- 
edge it has of those proceedings it gained indirectly through certain members of its staff who 
were called upon to testify. Since there was an exclusion of witnesses during the hearing that 
source of information, according to counsel for the respondent, provided the employer with 
a fairly limited insight into the nature and origins of the complaints which had been made 
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against the grievor. According to the respondent it has been severely hampered in the prep- 
aration of its defence to the allegations in these proceedings because the College of Nurses 
has steadfastly refused to provide any information whatever as to the identity of the persons 
who filed the written complaints against Mrs. Reynolds. 


8. The first witness called by the respondent was Mrs. Myrna L. Gaffney, the Inves- 
tigations Coordinator of the College of Nurses of Ontario. Mrs. Gaffney testified that by vir- 
tue of her office she was familiar with the complaints filed against Mrs. Reynolds. She tes- 
tified that the original complaint was dated July 10, 1978 and was received by the College 
on July 13, 1978. She explained the investigation procedure followed by the College of 
Nurses upon receipt of a complaint of that kind — the procedure which in fact was followed 
upon receipt of the initial complaint against the grievor. When a complaint is received by 
the Complaints Committee of the College, the College undertakes its own confidential in- 
vestigation of the nurse against whom an allegation has been made. The investigation in- 
cludes interviews by the College’s investigators of present and past colleagues and supervi- 
sors of the nurse whose conduct is under scrutiny. It may also include interviews with 
administrators, patients, other persons in the health care field or anyone who may provide 
information, either positive or negative, relating to the professional conduct and ability of 
the nurse under investigation. To get the broadest and fairest view of the performance of the 
nurse in question, the College’s investigators normally interview a sufficient number of per- 
sons to provide a profile of the performance of the nurse over a period of 5 years prior to the 
complaint. The interviews of the investigators are conducted confidentially and the infor- 
mation obtained is treated confidentially by the College. The interviews may result in fur- 
ther written complaints being filed with the College in respect of the nurse being investigat- 
ed, which complaints are also treated confidentially. 


9: Mrs. Gaffney testified that in the case of Mrs. Reynolds an investigation was 
launched as a result of the initial complaint. She also testified that a substantial number of 
further written complaints were added to the initial complaint. While she gave the dates of 
the further written complaints when asked by counsel to do so, she was not asked whether 
all of the additional complaints were obtained as a result of the College’s investigations or 
whether all or some of them were made independently of the College’s investigation. 


10. By the terms of the subpoena issued to her, Mrs. Gaffney was required to bring 
with her and produce at the hearing, among other things, the written complaints received by 
the College of Nurses of Ontario against the grievor, Ruby Reynolds. Counsel for the Col- 
lege attended at the hearing to advise Mrs. Gaffney of her rights. A witness is entitled to 
that protection pursuant to section 11(1) of The Statutory Powers Procedure Act, 1971, S.O. 
1971, c. 47. Counsel for the College stated to the Board that the College had a concern that 
the parties might seek to elicit from Mrs. Gaffney evidence which is inadmissible by virtue 
of a common law privilege enjoyed by the College. In light of that submission the Board 
granted leave to counsel for the College not only to advise the witness but to participate in 
the hearing to the extent that legal argument regarding the admissibility of certain evidence 
might be necessary to the full and fair conduct of the Board’s hearing. 


Bie During the course of her examination, counsel for the respondent asked Mrs. Ga- 
ffney whether she had brought with her all of the written complaints which the College re- 
ceived against Mrs. Reynolds. The witness answered that she had. When she was further 
asked whether those documents contain the name or signature of the individual making 
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each complaint, she confirmed that they did. Upon being asked to provide the names of the 
persons who made each of the written complaints against Mrs. Reynolds, Mrs. Gaffney re- 
plied that upon the advice of her counsel she refused to do so. She was then asked by coun- 
sel for the respondent to produce the letters of complaint which she had brought with her. 
She again responded that upon the advice of her counsel she was obliged to refuse to do so. 
She elaborated that while she was prepared to disclose the contents of each complaint, the 
date upon which it was made, and the date of its receipt by the College, she was not pre- 
pared to answer any question that would disclose the identity of a complainant or link any 
individual complainant to a particular complaint. It may be noted that in her responses 
both to the Board and to counsel, Mrs. Gaffney was polite and courteous at all times. 


12; At this point in the proceedings the Board invited argument from the parties and 
from counsel for the College as to the relevance and admissibility of the answers and docu- 
ments which the witness refused to provide. 


1S; Only counsel for the College questioned the relevance of the questions and docu- 
ments. The Board has some difficulty in understanding that position and must agree with 
counsel for both the respondent and the complainant that the identity of the persons who 
made written complaints respecting the professional competence and conduct of the grievor 
is patently relevant and material to the complaint before the Board. The burden in these 
proceedings is upon the respondent employer. It has no knowledge of the confidential inves- 
tigations conducted by the officers of the College and was neither a participant nor an ob- 
server in the hearings of the Disciplinary Committee respecting Mrs. Reynolds. As the 
Board noted above, counsel for the respondent submitted that it had knowledge of only one 
complaint having been filed with the College by a member of Extendicare’s staff. In these 
circumstances the written complaints and the identity of the complainants would be of con- 
siderable probative value. Simply put, if the documents being withheld by Mrs. Gaffney 
should establish that all but one of the complaints were filed by persons unrelated to the re- 
spondent, it might provide a substantial, if not complete, answer to the charges made 
against Extendicare. For the foregoing reasons the Board determined at the hearing that the 
answers and documents sought from Mrs. Gaffney by counsel for the respondent were rele- 
vant to the inquiry before the Board. 


14. The burden of the argument made by counsel for the College was that even if rel- 
evant, the names of the complainants and the signed documents of complaint should be 
found inadmissible by virtue of a common law privilege. The College drew to the Board’s 
attention certain provisions of The Health Disciplines Act, 1974. That statute provides for 
the self-regulation of five professions in the field of health care: medicine, nursing, dentistry, 
pharmacy and optometry. The Act vests supervisory authority in the regulatory body of 
each of the professions to investigate and impose discipline upon the professional miscon- 
duct or incompetence of its members. The Act establishes an office of Registrar within the 
College of Physicians and Surgeons of Ontario, and also within the Royal College of Dental 
Surgeons of Ontario, the College of Optometrists of Ontario and the Ontario College of 
Pharmacists. By the provisions of sections 40, 64, 110 and 136 of the Act the Registrars of 
those colleges are given broad powers of investigation into alleged acts of professional mis- 
conduct or incompetence by a member of their College. Each of the sections is identical to 
section 40 which provides as follows: 


“40. — (1) Where the Registrar believes on reasonable and probable 


grounds that a member has committed an act of professional miscon- 
duct or incompetence, the Registrar may by order appoint one or more 
persons to make an investigation to ascertain whether such an act has 
occurred, and the person appointed shall report the result of his investi- 
gation to the Registrar. 


(2) For purposes relevant to the subject-matter of an investigation 
under this section, the person appointed to make the investigation may 
inquire into and examine the practice of the member in respect of 
whom the investigation is being made and may, upon production of his 
appointment, enter at any reasonable time the business premises of 
such person and examine books, records, documents and things rele- 
vant to the subject-matter of the investigation, and for the purposes of 
the inquiry, the person making the investigation has the powers of a 
commission under Part II of The Public Inquiries Act, 1971, which Part 
applies to such inquiry as if it were an inquiry under that Act. 


(3) No person shall obstruct a person appointed to make an investi- 
gation under this section or withhold from him or conceal or destroy 
any books, records, documents or things relevant to the subject-matter 
of the investigation. 


(4) Where a provincial judge is satisfied, upon an ex parte application 
by the person making an investigation under this section, that the in- 
vestigation has been ordered and that such person has been appointed 
to make it and that there is reasonable ground for believing there are in 
any building, dwelling, receptacle or place any books, records, docu- 
ments or things relating to the person whose affairs are being investi- 
gated and to the subject-matter of the investigation, the provincial 
judge may, whether or not an inspection has been made or attempted 
under subsection 2, issue an order authorizing the person making the 
investigation, together with such police officer or officers as he calls 
upon to assist him, to enter and search, if necessary by force, such 
building, dwelling, receptacle or place for such books, records, docu- 
ments or things and to examine them, but every such entry and search 
shall be made between sunrise and sunset unless the provincial judge, 
by the order, authorizes the person making the investigation to make 
the search at night. 


(5) Any person making an investigation under this section may, upon 
giving a receipt therefor, remove any books, records, documents or 
things examined under subsection 2 or 4 relating to the member whose 
practice is being investigated and to the subject-matter of the investiga- 
tion for the purpose of making copies of such books, records or docu- 
ments, but such copying shall be carried out with reasonable dispatch 
and the books, records or documents in question shall be promptly 
thereafter returned to the member whose practice is being investigated. 


(6) Any copy made as provided in subsection 5 and certified to be a 
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true copy by the person making the investigation is admissible in evi- 
dence in any action, proceeding or prosecution as prima facie proof of 
the original book, record or document and its contents. 


(7) The Registrar shall report the results of the investigation to the 
Council or the Executive Committee or such other committee as he 
considers appropriate.” 


ise The confidentiality of the information gained in the course of investigations con- 
ducted by the Registrars of the colleges or persons appointed by them is statutorily pro- 
tected by sections 41, 65, 111 and 137 of The Health Disciplines Act, 1974. The sections, as 
they apply to the information obtained in the investigations conducted under the sections 
described above, are identical to section 41 which provides as follows: 


“41. —(1) Every person employed in the administration of this Part, in- 
cluding any person making an inquiry or investigation under section 40 
and any member of the Council or a Committee, shall preserve secrecy 
with respect to all matters that come to his knowledge in the course of 
his duties, employment, inquiry or investigation under section 40 and 
shall not communicate any such matters to any other person except, 


(a) as may be required in connection with the administration of this 
Part and the regulations and by-laws or any proceedings under 
this Part or the regulations; 


(b) as may be required for the enforcement of The Health Insurance 
Ach IO 72; 


(c) to his counsel; or 
(d) with the consent of the person to whom the information relates. 


(2) No person to whom subsection | applies shall be required to give 
testimony in any civil suit or proceeding with regard to information ob- 
tained by him in the course of his duties, employment, inquiry or inves- 
tigation except in a proceeding under this Part or the regulations or by- 
laws.” 


16. Thus the bodies responsible for disciplinary investigations in the fields of medi- 
cine, dentistry, optometry and pharmacy have been given broad powers of investigation, 
including powers of search and seizure. To those powers of investigation the Legislature has 
attached a statutory shield of confidentiality; the information obtained by the use of those 
extraordinary powers may not be disclosed except in the limited conditions described in 
sections 41, 65, 111 and 137 of The Health Disciplines Act, 1974. 


i The same situation does not obtain in respect of disciplinary inquiries conducted 
by the College of Nurses of Ontario. Part IV of The Health Disciplines Act, 1974, the portion 
of the statute relating to the nursing profession, contains no provision granting to the Col- 
lege of Nurses of Ontario the powers of investigation which are given to the colleges of med- 
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icine, dentistry, optometry and pharmacy. The authority to investigate complaints made 
against members of the nursing profession is vested in the Complaints Commmittee of the 
College of Nurses by virtue of section 82 of The Health Disciplines Act, 1974, which provides 
as follows: 


“82. — (1) The Complaints Committee shall consider and investigate 
complaints made by members of the public or members of the College 
regarding the conduct or actions of any member of the College, but no 
action shall be taken by the Committee under subsection 2 unless, 


(a) a written complaint has been filed with the Director and the mem- 
ber whose conduct or actions are being investigated has been 
notified of the complaint and given at least two weeks in which to 
submit in writing to the Committee any explanations or represent- 
ations he may wish to make concerning the matter; and 


(b) the Committee has examined or has made every reasonable effort 
to examine all records and other documents relating to the com- 
plaint. 


(2) The Committee in accordance with the information it receives may, 


(a) direct that the matter be referred, in whole or in part, to the Disci- 
pline Committee or to the Executive Committee for the purposes 
of section 85: or 


(b) direct that the matter not be referred under clause a: or 


(c) take such action as it considers appropriate in the circumstances 
and that is not inconsistent with this Part or the regulations or by- 
laws. 


(3) The Committee shall give its decision in writing to the Director 
for the purposes of section 8 and, where the decision is made under 
clause b of subsection 2, its reasons therefor.” 


The only other section in Part IV of the Act relating to investigations is section 85, whereby 
the Director of the College is authorized to inquire into allegations that a member is under 
some physical or mental incapacity which would interfere with the performance of his or 
her duties. Neither under that section nor under section 82 is any body or officer of the Col- 
lege of Nurses of Ontario given the broad powers of investigation vested in the colleges of 
medicine, dentistry, optometry and pharmacy. Correspondingly, there is not contained 
within the Act any statutory privilege or protection of confidentiality attaching to informa- 
tion obtained in the course of any investigation or inquiry by the College of Nurses of On- 
tario. Thus the powers and protections that apply to the investigating authorities of the Col- 
lege of Nurses of Ontario are in these respects different from those that apply to the other 
professions regulated under The Health Disciplines Act, 1974. 


18. The granting of the protection of privilege to certain forms of information and 
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communication by the operation of the common law is a recognition that in certain limited 
circumstances other considerations may override the value of establishing facts in litigation. 
Certain kinds of relationships have been deemed sufficiently important and the communica- 
tion of information within those relationships sufficiently valuable to permit the protection 
of those communications from disclosure in legal proceedings. The interest of truth, how- 
ever, is not lightly to be restricted, and the tendency of the courts in the last century has 
been to narrow the categories of relationships and communications which are deemed privi- 
leged at common law to the limited set of relationships where that protection is deemed es- 
sential. 


19, Three kinds of communication between private persons have been generally rec- 
ognized as privileged. They are communications between solicitor and client, 
communications between spouses, and communications made without prejudice with a 
view to achieving the settlement of matters in litigation. There are as well at common law 
certain forms of protection given to information deemed valuable to the public interest, in- 
cluding the disclosure of information or documents held by the Crown whose disclosure 
might be contrary to national security or to the public interest, information obtained in the 
course of the detection of crime and information from judges or jurors respecting proceed- 
ings before them. (See, generally, Sopinka and Lederman The Law of Evidence in Civil 
Cases, Toronto, 1974 pp. 156-264). 


20. Because the information in question in this case is not privileged by virtue of stat- 
ute, it must find its protection, if any, at common law. The only one of the above categories 
of common law privilege which might be said to apply, even by analogy, to the investiga- 
tions of the Ontario College of Nurses is the privilege attaching to information obtained in 
the course of the investigation of crime. A survey of the authorities by this Board suggests 
that the head of privilege attaching to criminal investigations has not been broadly ex- 
panded to protect investigations relating to civil actions or to the inquiries of licensing au- 
thorities or other bodies charged with the regulation of the status of persons or institutions. 
As a general rule, apart from the established categories, there is no privilege to prevent the 
disclosure in legal proceedings of information received by statutory administrative bodies 
save such protections as may be granted within their statute. 


21. The protection attaching to information obtained in the course of investigations 
of the colleges of medicine, dentistry, optometry and pharmacy under The Health Disci- 
plines Act, 1974, is not a codification of the common law. It is in fact a broad prohibiton of 
disclosure — something more than a mere evidentiary privilege. The investigators of those 
colleges, unlike the officials of the College of Nurses, have been granted powers of search 
and seizure, including the use of search warrants, which are similar to the powers of investi- 
gation vested in police authorities. Because of the range and sensitivity of information that 
the investigators will encounter in the course of investigating a private practice or business 
the prohibition against disclosure of that information is a necessary adjunct to the extraor- 
dinary powers of investigation vested in the colleges of medicine, dentistry, optometry and 
pharmacy. The protection given appears to operate as much in the interest of the individual 
investigated as in the interest of the investigating body. 


22 The Legislature may have declined to incorporate similar powers of investigation 
within Part IV of the Act because registered nurses generally do not conduct a private prac- 
tice or business. Whatever the reason, neither the powers of search and seizure given to the 
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other colleges nor a correlative blanket of confidentiality were vested in the College of 
Nurses of Ontario by statute, and there is no authority establishing the existence at common 
law of the privilege respecting information asserted in these proceedings by the College. 


23, The Board is satisfied, therefore, that the information obtained by the College of 
Nurses of Ontario in the investigation of Mrs. Reynolds is not privileged by statute or by 
common law. The information sought from Mrs. Gaffney, found to be relevant, is therfore 
admissible and, having regard to the issue in these proceedings, it ought to be admitted. The 
Board is not unaware of the practical concerns expressed by the College. While no request 
was made to have the testimony of Mrs. Gaffney heard in camera, the Board would, having 
regard to the provisions of section 9(1) of The Statutory Powers Procedure Act, 1971 and to 
the sensitive nature of the information in question, be prepared to entertain the submissions 
of the parties or of the College of Nurses of Ontario that the testimony of Mrs. Gaffney, or 
any part of it, be heard in camera. 


24. At the hearing the Board made an oral ruling that the answers and documents in 
issue were relevant and admissible. Having done so the Board gave counsel for the respon- 
dent the opportunity to again put the questions in issue to the witness. The following ques- 
tions and answers were then recorded: 


1. Q: Who were the authors of the written complaints from colleagues 
and co-workers which were the foundation for the letter of Sep- 
tember 14, 1978? (Exhibit | in these proceedings) 


A:I cannot answer that upon the advice of my counsel. 


2. Q: Have you brought with you today the documetns listed in item | 
of the summons which was served upon you? 


A: Yes I have. 
3. Q: Will you produce them? 


A:No. I am sorry. On the advice of my counsel I cannot produce 
them. 


4. Q: In answering the previous question were you referring to the writ- 
ten complaints? 


A: Yes, I was. 


5. Q:Are those complaints signed and would they disclose the names of 
the individuals making the complaint? 


A: Yes, they would. 


6. Q:Do you have with you the documents requested in item 5 of the 
subpoena; namely, all notes, records and documents pertaining to 
the investigation of the Complaints Committee and/or its repre- 
sentative into the conduct and activities of Ruby Reynolds arising 
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out of the complaints filed pursuant to section 82 of The Health 
Disciplines Act, 1974? 


A: Yes, I have brought them with me. 
7. Q: Will you produce such documents? 
A:No. I am sorry. On the advice of my counsel I will not. 


8. Q:Do you refuse to disclose the names of the individual complain- 
ants in relation to the complaints made as they appear in the doc- 
uments? 


A: Yes, I do. 


PS At this point in the proceedings the Board read to the witness the provisions of 
section 92(2)(a) of The Labour Relations Act which are as follows: . 


“92(2) Without limiting the generality of subsection I, the Board has 
power, 


(a) to summon and enforce the attendance of witnesses and compel 
them to give oral or written evidence on oath, and to produce such 
documents and things as the Board considers requisite to the full 
investigation and consideration of matters within its jurisdiction 
in the same manner as a court of record in civil cases;” 


26. The Board then ordered the witness to answer all of the above questions. When 
the witness remained silent, the Board asked: 


Q: Will you obey the Board’s order to answer the questions? 
A: No. Iam sorry. On the advice of my counsel I cannot. 


The Board then stated to the witness that it found her to be in breach of an order of the 
Board. The Board then invited submissions from the parties as to the course to be followed 
for the purposes of punishment. 


Zk Counsel for the respondent requested that the Board state a case to the Divisional 
Court. Pursuant to section 13 of The Statutory Powers Procedure Act, 1971, the Board con- 
sented to refer to the Divisional Court the matter of the punishment appropriate in light of 
the witness’ contempt in the face of the tribunal. Upon agreement of the parties the hearing 
was adjourned pending the reference to the Court. 


‘ 


1885-78-U Patrick Gain and David Smith, (Complainants), v. Local 1565 of 
the International Brotherhood of Electrical Workers, (Respondent), v. Great 
Lakes Forest Products Limited, (Interested Party). 


Duty of Fair Representation — Union refusing membership to employees legally required to 
cross picket lines — union intending to punish employees honouring collective agreement or forcing set- 
tlement of jurisdictional dispute — no valid collective objective by discriminating against complainants — 
whether improper collective objective forming basis of section 60 violation. 


BEFORE: E. Norris Davis, Vice-Chairman, and Board Members M. J. Fenwick and F. W. 
Murray. 


APPEARANCES: J. D. Young for the applicant; W. V. Dubinsky and A. Nowak for the re- 
spondent,; G. L. Firman for the interested party. 


DECISION OF E. NORRIS DAVIS, VICE-CHAIRMAN, AND BOARD MEMBER F. W. 
MURRAY; July 5, 1979. 


f The name “International Brotherhood of Electrical Workers, Local 1565” ap- 
pearing in the style of cause of this complaint as the name of the respondent is amended to 
read: “Local 1565 of the International Brotherhood of Electrical Workers”. 


2 The complainants allege contraventions of sections 38, 60 and 61 of the Act by 
the respondent union. 


B: Great Lakes Forest Products Limited (hereinafter referred to as “Great Lakes’’) 
which is the employer of both complainants is joined as a party to these proceedings. 


4. Great Lakes has collective agreements in respect to five separate bargaining units 
of employees at this location. The complainants, prior to and subsequent to the acts com- 
plained of, were in the bargaining unit represented by the Canadian Papermakers Union. 
Local 39, and were, at the time of the acts complained of, working in another bargaining 
unit, to which they had been transferred on October 16, 1978, represented by the respon- 
dent union. 


SS Smith and Gain, who were both employed in the Local 39 unit, individually and 
independently expressed an interest to the Chief Electrical Engineer in August 1978 in 
transferring to the Electrical Department as apprentices. At the time of their initial contacts, 
no Openings existed but they were asked to file applications, which they did. Some time in 
the second week of October they were advised by the company that they had been accepted 
and were to commence their new duties on October 16, 1978. 


6. It should be noted that there has been a long history of persons transferring from 
the unit represented by Local 39 to the unit represented by the respondent under similar cir- 
cumstances. In fact, of the 70 to 75 persons employed in the Electrical Department, some 24 
of them completed or are completing their apprenticeship under the company program and 
14 of these 24 have come from Local 39. It should also be noted that the Local 39 collective 
agreement has a proviso, (Article 8), as follows: 
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‘Any member of the Union who is promoted to a position within the 
Mill, outside of the jurisdiction of his Union, shall be permitted to be a 
dues-paying, non-participating member of the Union for a period of six 
(6) months.” 


A similar clause was incorporated in the renewal amendments to the Local 1565 agreement. 


7. During the summer and fall of 1978 renewals of collective agreements were being 
negotiated by each of the five unions involved, and in respect to Local 1565 of the IBEW, a 
legal strike was commenced on September 20, 1978 and was terminated on September 27, 
1978 by the parties coming to agreement on terms for a renewal contract. During the period 
of the strike, production was virtually stopped although, in the words of Nowak, President 
of Local 1565, hundreds of people from Local 39 went to work through the picket line. 
Smith, who was employed in the Kraft Mill, testified that his entire shift, including the un- 
ion steward, was at work throughout. 


8. Smith testified that he and Gain reported for work as apprentices in the Electrical 
Department on October 16, 1978 and were turned over to a foreman who assigned them to 
separate journeymen. On that day, Nowak asked Smith if he could see his pay stub for the 
preceding pay period. Nowak did not indicate why he wanted to see the stub, although in 
his evidence he states it would have given him basic information which would permit him to 
check on Smith’s background. In any event, Smith did not have the stub with him and 
agreed to bring it in the following day. Smith states that he phoned Nowak at his home on 
October 16th or 17th and suggested to Nowak that Nowak’s interest in the pay stub was to 
ascertain whether Smith had crossed the picket line during the strike and Smith confirmed 
to Nowak that he had done so. According to Smith, Nowak then indicated that this was a 
problem which would have to be discussed at the union meeting on October 17th but that it 
was Nowak’s judgment that Smith would not be allowed in as a member. Nowak, in his tes- 
timony, does not recall telling Smith that crossing the picket line could be a problem and 
states that, throughout, the union was not too concerned about people going through the 
lines and that they (the union) were well aware that hundreds had done so from Local 39. 
Nowak testified that he distinguished between crossing the lines versus working during the 
strike and that he did have some interest in the latter. On October 18th Nowak, according 
to Smith, informed Smith that the decision had been made that any member of any union 
who crossed the picket line during the strike would be refused membership and that the de- 
cision was not personal to Smith but applied to everyone. 


9: Gain testified that he was approached by Nowak and also asked for his pay stub 
on October 16th which he undertook to bring in the following day but forgot to do so. On 
October 18 Gain returned a phone call from Nowak who renewed his request to see the stub 
and when Gain stated he didn’t think it was any of Nowak’s business, Nowak then asked if 
he had crossed the picket line. Gain maintained his position that his activities while with 
Local 39 were of no conern to Nowak. Nowak then stated that Gain would be assumed 
guilty until he proved his innocence. Gain agreed to meet Nowak after work and, at that 
time, informed Nowak he had crossed the picket line and Nowak “indicated because of that 
it was almost certain I wouldn’t be permitted to join the union”. Nowak, in his evidence, 
when asked whether he ever raised the matter of crossing the picket line with Smith and 
Gain replied, “No”. 


10. On October 23, 1978 Nowak wrote to Murray, Personnel Supervisor, as follows: 
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“The recent introduction of P. Gain and D. Smith as apprentices into 
the Electrical Dept. has met with strong opposition by our people for 
reasons outlined at meetings with the company. 


Is it the company’s intention to try to force these people on us in spite 
of our position?” 


The company in a letter to Nowak dated October 3 Ist stated: 


“You have advised us on Wednesday, October 18th, that Dave Smith, 
an electrical apprentice was discussed at the Union meeting on Tues- 
day, October 17, 1978, and his status as an electrical apprentice met 
with strong opposition by Local 1565. 


At the same time, you indicated that Mr. Smith’s application for mem- 
bership in Local 1565 would probably not be accepted since if only one 
member of the Union objected to the application, it would be denied. 
Although Pat Gain was not considered at the same meeting, we under- 
stand that the same position will probably be taken with respect to Mr. 
Gain at the next meeting of the Union. 


Apparently, these two employees will be denied membership in Local 
1565 because they crossed the picket lines of Local 1565 most recently 
when that same Local was engaged in a legal strike against the Compa- 
ny. At that time, both Mr. Smith and Mr. Gain were members of Local 
39 which had a legal contract with the Company and therefore both 
employees were required to cross the picket lines and attend at work or 
else face disciplinary measures by the Compnay.” 


id; Nowak replied to this letter on the same date and said, in part, 


“You refer in this letter to a meeting on Oct. 18, 1978, at which Mr. D. 
Smith’s apprenticeship was discussed. We wish to point out, that the in- 
terpretation of that meeting in your letter is entirely yours, not ours.” 


and further, 


“We fail to see what actions by the Union can jeopardize the continued 
employment of Mr. Smith and Mr. Gain. 


It never has, is or will be the intention of Local 1565 to prevent these 
gentlemen, or anyone else, to be continuously employed as electrical 
apprentices.” 


i2. Smith and Gain continued working in a normal fashion, without incident, until 
November 22, 1978 when Smith was told by Gain that Gain had been advised “other elec- 
trical workers would not work with them”. Smith and Gain then went to see Fiurito, the un- 
ion steward who asked to speak privately to MacDonald, the foreman, who was then pres- 
ent. MacDonald subsequently informed Gain and Smith that he wasn’t sure what was going 
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on and that Smith and Gain should work at cleaning sub-stations until he found out. Smith 
and Gain continued at this type of assignment for the balance of the week. 


Is: The next regular monthly union meeting was held on November 21st. 


14. On November 22nd, Fiurito gave Smith and Gain application for membership 
cards asking that they be filled out “for all the good they'll do”. Smith and Gain completed 
the cards and returned them to Fiurito. 


I: On November 28th Nowak delivered letters to Smith and Gain stating: 


“This is to inform you, that your recent application for membership in 
Local 1565 of the I.B.E.W. has been rejected.” 


On November 28th Gain was assigned to work with a journeyman electrician with whom he 
had previously worked, but who, on this occasion, ignored him and did not permit him to 
participate in the work. From then through until December 7th Gain testified that he met 
with refusals from journeymen to work with him and on such refusals he would be reas- 
signed by the foreman to sub-station cleaning. On December 5th Gain was assigned to No- 
wak, President of Local 1565, who stated: “You can follow me around if you like but I’m 
not going to work with you”. On December 6th, Gain was assigned to Fiurito, Shop Stew- 
ard, who told him: “You've got two choices. Either come along and we'll simply tell man- 
agement you are incapable, or I can just tell you I won’t work with you”. Gain’s reply was, 
“You might as well tell me you won’t work with me”. 


16. On November 29th Smith worked with millwrights outside of the IBEW unit. He 
was told by a foreman that the company had decided to give warning notices to any jour- 
neyman electrician refusing to work with him or Gain. On November 30th and December 
Ist, Smith was assigned to journeymen electricians who refused to work with him and to 
whom warning letters were issued, Smith spending the balance of the day on sub-station 
cleaning. On December 4th Smith was assigned to cleaning and on December Sth to putting 
warning stickers on transformers in the Kraft Mill sub-stations. On entering the sub-station 
he met the foreman who told him he “had better go to another sub-station because if some 
of the journeymen saw me they might walk off the job and that the company didn’t want 
any more trouble”. 


ee In all some 8 or 9 written warnings were issued during this period to journeymen 
for refusal to work with Smith or Gain. 


18. Smith went to see Nowak after work on December 6th as he had been requested 
to do by Vitassi, a steward, and Gain was already present. Nowak stated that the union’s 
position was that the issue should go to arbitration and that he had suggested to the com- 
pany that Smith and Gain be assigned to work by themselves for 3 or 4 months until their 
applications could be reconsidered by the union but that the company would not accept this 
proposal. Nowak said that-from his experience if Smith and Gain returned to their old jobs 
and eliminated the warning letters, their chances would be much better than if they stayed 
and prolonged the issue. 


1 On December 7th Smith and Gain decided that they could no longer work in the 
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environment which was affecting their personal lives and with potential for others being 
fired and with no resolution in sight. Accordingly, they went to Murray, the Personnel Su- 
perintendent, and told him they wished to go back to their old jobs, and such transfers were 
arranged. 


20. At the regular union monthly meeting held on November 21st the matter of ad- 
mitting Smith and Gain to membership was discussed, although, as we have noted above, 
no formal applications for membership had been made at that time. According to Nowak, 
the matter was introduced because of Murray’s insistence that a decision be made on mem- 
bership. Nowak also states that, prior to this, he had endeavoured to secure information re- 
garding Smith’s and Gain’s qualifications from them but they were reluctant to give any in- 
formation, and that, similarly, information had been sought from Murray with no response. 
Nowak further states that he had learned somewhere that they had worked during the strike 
and that some Local 1565 members had made known their concern in this regard to him. 


21. The November 21st meeting was attended by some 30-40 members and, accord- 
ing to Nowak and Fiurito, the status of Gain and Smith was discussed in the same format as 
was usual in respect to applicants for membership and, as provided for in the union’s Con- 
stitution. A motion was carried that if they applied they would be rejected. The motion was 
not unanimously supported. 

22: Nowak, in response to the question, “Any discussion on November 21st to their 
crossing picket lines?” replied, “No, sir”. On cross-examination, question was put to him as 
follows: 

Rejected because crossed picket line. 

No. 

Was it part of reasons? 


Not in my mind. 


Rejected because they worked? 


ee eee ea 


You are asking me to tell you why other members voted as they 
did. 


Murray, in his testimony, states that he was approached on November 23rd by Fiurito and 
Nowak and told that at the general membership meeting of November 21st the unanimous 
decision of the membership was that should the electrical apprentices Gain and Smith apply 
later, they would be rejected because they had crossed the picket line. On the same day, 
Murray spoke to Gain and Smith and learned that Gain had been assigned to work with a 
journeyman electrician, Sandberg, who told him he couldn’t work with him because of a un- 
ion directive. This latter information caused Murray to call a meeting on November 24th 
with the Vice-President — Operations, Vice-President — Engineering and Chief Electrical En- 
gineer and the decision was made that if the IBEW persisted in this, the company would 
have to take disciplinary action. On November 27th or 28th Murray received copies of the 
letters sent to Smith and Gain advising them of the rejection of their applications. On No- 


656 


vember 29th warning letters were issued to five journeymen electricians (including Nowak) 
for “disobedience and neglect of duty — refusal to follow supervisor’s instruction to work 
with apprentice”. On December Ist two further similar warnings were issued and on De- 
cember 5th a warning for the same reason was issued to Fiurito. We were told that subse- 
quently one notice was recalled and that all others remain active in the grievance procedure. 


23: It is evident that relations between Local 1565 and the company since the strike 
settlement have been strained and that Local 1565 views Local 39 as encroaching on work 
which should be performed by Local 1565 members. Murray testified that immediately fol- 
lowing the strike, three members of Local 1565 were given disciplinary suspensions which 
are now proceeding to arbitration and that there had been more grievances filed by the 
IBEW since that time than in the total history of the company. Additionally, grievances 
have been filed by the company against the union and an unfair labour practice allegation 
against the company has been filed by the union, and a complaint filed respecting work en- 
croachment by Local 39. 


24. Additionally, Local 1565 considers that the right to contract out work previously 
done by Local 1565 is increasingly exercised by the company to narrow down the union’s 
available work. 


2S: It is also evident that Local 1565 did not want to see the complainants employed 
in the bargaining unit and that this was discussed with the company on October 18th and 
was confirmed in Nowak’s letter of October 23rd. What is not so evident is the real reasons 
behind the union’s attitude. Whether that attitude was based on the sheer fact that they had 
crossed the picket line (which they were legally obligated to do), or whether it was grounded 
on the fact, alluded to by Nowak, that during that period they had performed work which 
might have fallen under Local 1565’s jurisdiction, it is clear to us that the opposition to their 
presence in the unit was related to the work-related events of the period during which Local 
1565 was on strike. 


26. It is suggested in argument that there had been a breach by the company of its 
obligations under the collective agreement to consult with the union prior to hiring and to 
provide information subsequently. We note that Murray in his testimony stated that the 
usual hiring procedure was followed in this case and that the company has never had any 
complaint about the procedure. Also, Nowak when asked if there had been anything unu- 
sual in the assignment of Smith and Gain, stated, “Not at the point of assignment. There 
have been times we have been asked, but not on all occasions”. As to providing information 
to the union, Murray stated he had no personal knowledge in this instance but that there is 
an established liaison and routine between the union and the Timekeeping Department. 


Dd: A question of fact to be determined by the Board is whether the refusals of jour- 
neymen to work with Smith and Gain was undertaken in furtherance of the union’s opposi- 
tion to their employment. Despite the disclaimer in Nowak’s letter of October 31st, there are 
several indications in the evidence to the contrary, including Nowak’s testimony to the 
effect, “You have to understand that after the meeting of November 21 at which their mem- 
bership applications were rejected, our members found themselves in a position of being 
asked to work with someone not a member of the union”. Nowak went on to put his per- 
sonal refusal on the grounds of safety. Fiurito, the Chief Steward, in explaining his refusal, 
stated, “I viewed bringing in apprentices at this time was to undermine the union. It’s con- 
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ceivable that they could train for a period and have returned back to their old unit and then 
would have had some training to do electrical work”. There was also the meeting of Decem- 
ber 6th (some 7 days after the refusals to work with Smith and Gain started to result in 
warning notices) held on company premises at which Vitassi, a shop steward, informed 
Smith that he, Vitassi, had suggested that Smith and Gain be permitted to become mem- 
bers, be fined and given some “union education” and for which suggestion he was hooted 
down and invited to resign as steward. Finally, it was as a result of Murray learning on No- 
vember 23rd that Sandberg, a journeyman electrician, had refused to work with Gain be- 
cause of a “union directive” that the company decided to administer discipline. In our view, 
the refusal of journeymen to work with Smith and Gain was a concerted refusal, constitut- 
ing an unlawful strike, and was in opposition to their employment as apprentices, and led to 
their request for transfer back to their old jobs. Nowak when asked whether he could have 
worked under the conditions that Smith and Gain worked under, replied, “I would not have 
stayed as long as they did. It was a concern to me”. 


28. The issue before us is whether the circumstances constitute a contravention of 
section 38(2) which prohibits a trade union from requiring the employer to discharge an em- 
ployee for non-compliance with a requirement of union membership as a condition of em- 
ployment, where such non-compliance arises out of the union’s removal or refusal of such 
membership for those reasons enumerated in section 38(2)(c), (d), (e), (f), and (g). 


ey. The collective agreement between Great Lakes and Local 1565 in Article 5 re- 
quires all permanent employees to become members of the union within six months after 
entering the company’s employ, and to maintain membership in good standing. Smith and 
Gain entered the electrical department on October 16, 1978 and under the terms of this Ar- 
ticle, could be required to join the union and maintain membership from April 16, 1979 on- 
wards. Prior to April 16, 1979 no membership conditions attached. If the Board were to 
conclude that the conduct of the union, here, in refusing membership fell within the reasons 
enumerated in sections 38(2)(c) to (g), there would remain the question as to whether the 
trade union required the employer to discharge the complainants because of such lack of 
membership. 


30. The relevant provisions of section 38 read as follows: 


“38(1) Notwithstanding anything in this Act, but subject to subsection 
4, the parties to a collective agreement may include in it provisions, 


(a) for requiring, as a condition of employment, membership in the 
trade union that is a party to or is bound by the agreement or 
granting a preference of employment to members of the trade un- 
ion, or requiring the payment of dues or contributions to the trade 
union; 


(b) for permitting an employee who represents the trade union that is 
a party to or is bound by the agreement to attend to the business 
of the trade union during working hours without deduction of the 
time so occupied in the computation of the time worked for the 
employer and without deduction of wages in respect of the time so 
occupied; 
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(c) for permitting the trade union that is a party to or is bound by the 
agreement to use the employer’s premises for the purposes of the 
trade union without payment therefor. 


(2)No trade union that is a party to a collective agreement containing 
a provision mentioned in clause a of subsection | shall require the em- 
ployer to discharge an employee because, 


(a) he has been expelled or suspended from membership in the trade 
union; or 


(b) membership in the trade union has been denied to or witheld from 
the employee, 


for the reason that the employee, 
(c) was or is a member of another trade union; 


(d) has engaged in activity against the trade union or on behalf of an- 
other trade union; 


(e) has engaged in reasonable dissent within the trade union; 


(f) has been discriminated against by the trade union in the applica- 
tion of its membership rules; or 


(g) has refused to pay initiation fees, dues or other assessments to the 
trade union which are unreasonable.” 


ese Relief pursuant to the section is predicated upon the existence of three elements. 
There must be a union security clause in force of the kind contemplated by section 38(1)(a), 
the trade union, relying on the clause, must have required the employer to discharge the em- 
ployee and the trade union must have denied membership to the employee for one or more 
of the reasons proscribed by section 38(2)(c) to (g). The whole thrust of the section is to per- 
mit union security provisions but to preclude the trade union from requiring the employer 
to take action under such clause, thereby interfering with the employment security of an in- 
dividual, if the reason for the individual’s non-membership in the union falls within any of 
those reasons set out in section 38(2)(c),(d), (e), (f) or (g). The section falls short of interfer- 
ing with the union’s conduct of its internal affairs and at the same time limits the applicabil- 
ity of the results of such conduct within the collective bargaining agreement. It is not the de- 
nial of union membership, per se, which the section is directed against but rather that such 
denial shall not be used as the basis for requiring the employer to apply the union security 
provisions. 


32; In the instant case, the application for relief alleging a violation of the section is 
premature. The section clearly contemplates a direct causal relationship between the re- 
quirement to discharge and the existence of a union security clause. The very use of the 
word “require” connotes a legal obligation on the employer to accede to the trade union’s 
request. Absent the operation of a security clause, the trade union would be in no position 
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to “require” any action by the employer and the employer would be under no legal obliga- 
tion to act upon any request made. 


Op: Here, the security arrangement did not impose a legal obligation upon either the 
employees to join the union or the employer to discharge employees failing to obtain mem- 
bership until some six months following the commencement of work by the employees. 
During the period of time framed by this complaint, the trade union was without any legal 
foundation upon which it could compel the complainants’ discharges. That time period had 
not run and the union was not therefore in a position, at all relevant times, to require the 
discharge of employees pursuant to the contract, and, in fact, the evidence does not estab- 
lish that the union at any time did require of the employer that discharges be effected in 
compliance with that clause. 


34. Counsel for the complainant refers the Board to language in an arbitration case, 
Orenda Engines Ltd. and Machinists, (1958) 8 LAC 116 which deals with the obligation on 
the union to supply details of the reasons for denial of union membership where the union 
was seeking to require the employer to apply a union security provision. In our view, while 
we are in accord with the principles therein enunciated, such principles could only be help- 
ful were we faced with a similar factual situation. In the instant case, as noted above, the 
evidence does not support the contention that the union had required any action under the 
union security provisions. 


35: The Board is also referred to what appears to be the only case in which this Board 
previously considered a complaint involving section 38 of the Act. See Walker and McA- 
nally Freight-Ways, 64 CLLC 416,011. In that case an employee proceeded against his em- 
ployer alleging that he had been discharged from employment in contravention of the sec- 
tion. Again, because that case raised no issue as to whether the employer had been 

“required” to act under the union security provision, we do not find it helpful in the instant 
case. 


36. We are of the opinion for the reasons above discussed that we must find no con- 
travention of secion 38 has taken place. 


37: We turn now to the allegation that the facts support a conclusion that there has 
been a contravention of section 61 of the Act which reads: 


‘61 No person, trade union or employers’ organization shall seek by in- 
timidation or coercion to compel any person to become or refrain from 
becoming or to continue to be or to cease to be a member of a trade un- 
ion or of an employers’ organization or to refrain from exercising any 
other rights under this Act or from performing any obligations under 
this Act.” 


38. As set out in the Board decision of Andrew Warren, [1976] OLRB Rep. Jan. 963, it 
is necessary in order to establish a contravention of section 61 that two elements be estab- 
lished, 1.e., that there has been intimidatory or coercive conduct and that its purpose was ei- 
ther “to compel any person to become or refrain from becoming a member or to continue to 
be or to cease to be a member of a trade union...” or “to refrain from exercising any other 
rights” under the Act. 
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39; Even if the Board were to find that the first element, 1.e., intimidatory or coercive 
conduct existed, the question still to be determined is whether the purpose of such conduct 
was to compel any of the enumerated objectives of section 61. The evidence is that the com- 
plainants worked without problems or incidents between October 16th and November 27th, 
except for their assignment to non-bargaining unit work on November 22nd following a dis- 
cussion (contents of which were not made known to the Board) between their foreman and 
a union steward. It was on November 21st that a union meeting approved a motion that if 
the complainants applied for membership they would be rejected, and on November 22nd 
that they were invited to file formal applications for membership and on November 28th 
that they started to encounter refusals by journeymen electricians to work with them. It 
would be this latter conduct, if any, which might be perceived as coercive or intimidatory. 


40. It is clear from the evidence that the respondent, for whatever reasons, had as 
early as October 23rd decided that it did not want to have the complainants “forced” on 
them. We interpret that as meaning that either the union did not want them as members, 
which was the union’s right so long as they did not seek their discharge pursuant to the un- 
ion security provisions and in contravention of section 38, or, alternatively, that the union 
did not want them employed as apprentice electricians. It should therefore be inferred that 
any subsequent union conduct was directed to achieving one of these objectives. Inasmuch 
as the question of membership had been determined as of November 28th, the Board can 
only infer that the activities, however they are to be evaluated, that ensued from November 
28th onward can only have been designed to force the removal of the complainants as ap- 
prentice electricians. The next question to be decided by the Board is whether this objective 
constituted an interference with the complainants’ rights under the Act. The fact that the 
conduct of November 28th onwards was not designed to preclude the complainants from 
becoming members (that issue having been decided) but to preclude them from working in 
the bargaining unit, differentiates the present case from /nternational Brotherhood of Electri- 
cal Workers, [1967] OLRB Rep. Sept. 586. There, the complainant was forcibly prevented 
from writing an examination which was a pre-condition to membership. In that case the 
Board found that the intimidatory conduct precluded the complainant’s “equal opportunity 
to join the union” which was the bargaining agent for the unit in which he was employed, 
and which conduct was directly intended to compel the complainant to “refrain from be- 
coming a member” and so falling within the specific language of the section. 


41. The Board finds no right of the complainants created by the Labour Relations 
Act which is interfered with by the complained of conduct. It may be under the collective 
agreement that this constituted an interference with the employer’s rights to select and hire 
employees and/or to assign work and if this be so, it is incumbent on the employer to take 
such steps as are deemed necessary. While the complainants might well be the beneficiary of 
a successful enforcement of employer rights, it does not create any right of itself in the com- 
plainants. 


42. The Board does not find a contravention of section 61 of the Act. 

43. The remaining question is whether there has been a contravention of section 60 of 
the Act. 

44. Section 60 sets out the legal limitations imposed on a trade union in its represent- 


ation of employees in the bargaining unit. The immediate question which arises is to define 
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what is encompassed in “representation”. On its face, representation involves acting on be- 
half of employees in dealings with the employer. Hence, the most usual complaints which 
arise out of the representational process are those which are grievance-founded complaints 
over rights derivative of the collective agreement or bargaining process complaints relative 
to the impact on individual employees of the general terms and conditions of employment 
bargained for the total bargaining unit. In both types of cases, the bargaining agent which 
has been granted exclusivity to deal with the employer on behalf of all employees must of- 
ten transcend the particular interests of individual members of the unit in the interest of ar- 
riving at a collective position which can be supported in negotiations with the employer. So 
long as this process of integrating the individual interests into a collective viewpoint takes 
place without arbitrary, bad faith or discriminatory treatment of any individuals in the bar- 
gaining unit, it is accordance with the bargaining agent’s statutory obligations. 


45. The question here is whether the representational responsibilities of the exclusive 
bargaining agent extend beyond servicing an employee’s interest in a perceived complaint 
against employer treatment. In our view, the represnetational function includes the total 
process by which the employment interests of individual employees are reconciled and inte- 
grated into a collective whole by the bargaining agent, and section 60 of the Act prescribes 
the outer limits to the manner in which this process may be exercised. 


46. It is clear in this case that Gain and Smith had no action or non-action of the em- 
ployer about which they would seek to complain and have corrected. Their complaint, if 
any, must be that they were precluded from performing the work assigned them by their 
employer by the actions of the respondent, and in the ultimate were forced by the circum- 
stances created by the respondent to abandon their employment relationship. In our view 
the complainants had a right to expect that their employment interests would be protected 
by the respondent and would only be modified to the extent necessary to achieve a legiti- 
mate collective goal and then only in a manner which was not arbitrary, discriminatory or 
in bad faith. The evidence is that the respondent took a number of steps including resort to 
an unlawful strike to accomplish the demise of the complainants’ employment relationship 
and this, surely, can only be characterized as the antithesis of protecting the complainants’ 
employment interests. 


47. It is many times necessary for a bargaining agent to forego advancing the inter- 
ests of individual employees in the short or long-term interests of the collective whole. It 
seems to us that if the respondent was here acting for the achievement of any collective in- 
terests, such interests can only be identified as being to create a general awareness that the 
respondent was strongly opposed to persons crossing its picket line, or alternatively, that the 
respondent was seeking the collective good by using the complainants’ employment as a le- 
ver with the company to halt what the respondent viewed as job erosion within its unit. 


48. In respect to the former objective which, in effect, is founded on an objection to 
the complainants’ fulfillment of legal obligations to honour their own collective agreement, 
it is not in our view a permissible collective objective. In respect to the alternative objective 
relating to job erosion, the respondent had both contract arbitration and a provision in the 
contract for the settlement of jurisdictional disputes which were available to them and 
which could have been pursued in place of destroying the complainants’ employment inter- 
ests. 
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49. In our view, collective objectives of the above type cannot be considered as valid 
or relevant factors in integrating the complainants’ employment interests with the interests 
of those of the collective whole. Decisions which are based on irrelevant facts or principles 
are arbitrary within the meaning of section 60 and we therefore find that the respondent has 
contravened section 60 of the Act. 


50) The Board orders and directs that the intervening employer reinstate the com- 
plainants in their employment as electrician apprentices upon application for such reinstate- 
ment by them. Such reinstatement shall be made effective as soon as the employer has need 
for the filling of job vacancies in the classification of electrician apprentices. 


Dh. The Board further orders and directs the respondent union, upon reinstatement 
of the complainants, to cease and desist from all conduct which affects the complainants’ 
employment interests differently from that of other persons employed as electrician appren- 
tices. 


32: The complainants seek compensation for the time during which they were pre- 
vented from working as electrician apprentices. Electrician apprentices, under the collective 
agreement, commence employment at a wage rate equivalent to 60% of that paid to a jour- 
neyman which is substantially below the rates the complainants earn in the Local 39 bar- 
gaining unit and move progressively over the period of apprenticeship in six-month incre- 
ments. Thus, it would be some 24 months before the apprentice rate paid to Smith would 
exceed his present rate of earnings and some 30 months in the case of Gain. During the pe- 
riod October 6, 1978 to such time as Smith and Gain are re-instated as apprentice electri- 
cians, they have been working in the Local 39 unit at rates of pay appreciably higher than 
those which would apply to apprentices. Such increased earnings in our view, offset the fact 
that the respondent’s action has postponed the possible time when they could achieve the 
journeyman electrician’s rate. This is particularly so in view of the fact that ultimate 
achievement of journeyman’s rate and completion of apprenticeship are by no means a cer- 
tainty but could be defeated as a result of many contingencies, some of which could be at- 
tributable to the employees themselves. We are of the opinion that any monetary loss postu- 
lated on the deferral of the time when the complainants might have achieved journeyman’s 
rate is too remote to form the basis of a direction by this Board. 


DECISION OF BOARD MEMBER M. J. FENWICK: 


k; I disagree with the decision of the majority as set out in paragraphs 49 to 51 inclu- 
sive dealing with alleged violation of Sec. 60 by the respondent union. 


wD, In my view the company is the “Villian” in the incident. It transferred Gain and 
Smith to the electrical department which is represented by Local 1565 without consulting 
that union and in the tense aftermath of a strike by the local against the company. The un- 
ion had every reason to suspect that the company was trying to contract out its work to em- 
ployees from another department and members of another union. 


33 Gain and Smith in my opinion failed to show how Local 1565 acted in bad faith 
in representing them. They filed no grievance against the employer. Local 1565 was not 
called on to represent them in that respect. 
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4. It is common practice in the various trades that joint union management appren- 
ticeship programs are undertaken. In this instance the company failed to follow a contrac- 
tual obligation to consult with Local 1565. As a consequence I would have dismissed the 
complaint. 


0569-79-R_ United Cement, Lime and Gypsum Workers International 
Union, AFL-CIO-CLC, (Applicant), v. GTE Sylvania Canada Limited, 
Electronic Components & Systems Division, (Respondent). 


Certification — Petition — Plant Manager addressing employers requesting they carefully 
consider certification and expressing disappointment about joining trade union - Comments not intimi- 
datory nor coercive — petition found voluntary change of heart. 


BEFORE: R. O. MacDowell, Vice-Chairman and Board Members D. B. Archer and E. C. 
Went. 


APPEARANCES: Donald G. Burshaw, Ronald Burshaw and Daniel Houston for the appli- 
cant; Brian W. Burkett and R. Healey for the respondent. 


DECISION OF THE BOARD; July 11, 1979 
li This is an application for certification. 


2. The name “G.T.E. Sylvania Limited (C.M.O. Electronics Limited)” appearing in 
the style of cause of this application as the name of the respondent is amended to read to 
read “GTE Sylvania Canada Limited, Electronic Components & Systems Division.” 


Ss The Board finds that the applicant is a trade union within the meaning of section 
1(1)(n) of The Labour Relations Act. 


4. Having regard to the representations of the parties, the Board further finds that 
all employees of the respondent locatred in the City of Belleville, Ontario, County of Hast- 
ings, save and except foreman and supervisor, constitute a unit of employees of the respon- 
dent appropriate for collective bargaining. 


De The Board is satisfied, on the basis of the evidence before it, that more than 55% 
of the employess of the respondent in the bargaining unit, at the time the application was 
made, were members of the applicant on 3rd July, 1979 which is the terminal date fixed for 
this application and the date which the Board determines, under section 92(2)(j) of the Act, 
to be the time for the purpose of ascertaining membership under section 7(1) of the said 
Act. 


6. There was also filed with the Board a timely statement of desire, in the form of a 
petition, which complies in form and substance with Rule 48 of the Rules of Procedure. In 
accordance with its usual practice, the Board undertook the enquiry contemplated by Rule 
48(5) and heard evidence concerning the origination of the petition, and the manner in 
which each signature thereon was obtained. The Board heard the evidence of Mr. Donald 
Francis who explained how he and certain other employees set about to oppose the union’s 
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certification. Mr. Francis explained that he drafted the statement in opposition, and on 
June 27th, during the lunch break, solicited the support of the other employees. Two further 
signatures were added the following day. There has been no expressed, or tacit, managerial 
support for the petition, nor was actual management involvement alleged. Mr. C. M. Os- 
born, the plant manager, did address the employees; however, his comments were restricted 
to a request that the employees carefully consider the certification proceeding since it 
affected all of them, and an expression of disappointment that they considered it necessary 
to formalize the employer/employee relationship by joining a trade union. We are not sat- 
isfied that these comments are intimidatory or that they created a coercive atmosphere in 
which employees would be concerned about their job security. In all the circumstances, we 
are satisfied that when employees signed this petition they were expressing a genuine and 
voluntary “change of heart” about their union membership and were not motivated by a 
concern for their job security, or a fear that their failure to signify opposition to the union 
would be communicated to the employer, and might result in adverse consequences. We are 
satisfied that the petition is voluntary and that, accordingly, we should exercise our discre- 
tion to order a representation vote. 


ve The matter is referred to the Registrar. 


1462-78-R; 1620-78-R Carpenters District Council of Lake Ontario on 
behalf of Locals 397, 572, 1071 and 1450 of the United Brotherhood of 
Carpenters and Joiners of America, (Applicant), v. Hugh Murray Limited; 
Hugh Murray (1974) Limited, (Respondents). 


Abandonment — Bargaining Rights — Construction Industry — Union not pursuing bargaining 
rights for several years — Union abandoning bargaining rights — Provincial agreement not binding on 
employer 


BEFORE: Ian C. A. Springate, Vice-Chairman, and Board Members H. J. F. Ade and C. 
Ballentine. 


APPEARANCES: Douglas J. Wray and Quintin Begg for Carpenters District Council of Lake 
Ontario, K. W. Kort and Hans Suedbeck for Hugh Murray (1974) Limited; no one appearing 
for Hugh Murray Limited. 


DECISION OF IAN C. A. SPRINGATE, VICE-CHAIRMAN AND BOARD MEMBER 
H. J. F. ADE; July 26, 1979 | 


i These proceedings are hereby consolidated. 


Py These proceedings concern the status of certain bargaining rights allegedly held 
by the United Brotherhood of Carpenters and Joiners of America, Local Union 572. This 
local is one of the member locals of the Carpenters District Council of Lake Ontario. For 
convenience purposes the term “union” will hereinafter be used to refer both to Local 572 
and to the Carpenters District Council of Lake Ontario acting on behalf of Local 572. 
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3, It is common ground that on May I, 1972 Hugh Muray Limited (“Hugh Mur- 
ray”) was one of a number of members of the Quinte Construction Association which en- 
tered into a collective agreement with the union covering carpenters and carpenters’ ap- 
prentices in the Board’s geographic area No. 12. During the month of May, 1974 the 
business of Hugh Murray was sold to Hugh Murray (1974) Limited, a company owned by 
Mr. Hans Suedbeck, a former employee of Hugh Murray. There is no dispute but that this 
sale amounted to a sale of a business within the meaning of section 55 of The Labour Rela- 
tions Act. 


4. File 1462-78-R is an application by the union for a declaration that Hugh Murray 
(1974) Limited is bound by the terms of a current province-wide collective agreement be- 
tween an employee bargaining agency comprised of both the United Brotherhood of Car- 
penters and Joiners of America and the Ontario Provincial Council of the United Brother- 
hood of Carpenters and Joiners of America on the one hand, and an employer bargaining 
agency comprised of a number of contractor associations on the other hand (the “provincial 
agreement”). The provincial agreement is applicable to all carpenters and carpenters’ ap- 
prentices employed in the industrial, commercial and institutional sector of the construction 
industry for whom the United Brotherhood of Carpenters and Joiners of America, or any of 
its locals, hold bargaining rights in the Province of Ontario. This agreement is the first such 
agreement to be negotiated pursuant to the amendments to The Labour Relations Act en- 
acted by The Labour Relations Amendment Act, 1977, S.O. 1977, c. 31, as well as the designa- 
tion of the two bargaining agencies by the Minister of Labour on March 3, 1978. 


oF Hugh Murray (1974) Limited resists the union’s application on the grounds that 
whatever bargaining rights the union may have held with respect to its employees in Board 
Area No. 12, they were abandoned by the union, and hence, there are no current bargaining 
rights which can be affected by the provincial agreement. As an alternative position, Hugh 
Murray (1974) Limited relies upon its application in File No. 1520-78-R requesting that the 
Board terminate any bargaining rights held by the union pursuant to section 51 of the Act. 
Section 51 empowers the Board to terminate the bargaining rights of a union due to its fail- 
ure to either give notice to bargain or to bargain for an agreement after such notice has been 
given. 


6. As noted above, Hugh Murray and a number of other members of the Quinte 
Construction Association entered into a collective agreement with the union on May 1, 
1972. It is not clear on the evidence whether this agreement expired on April 30, 1973 or 
whether it was allowed to automatically renew itself until April 30, 1974. However, it is clear 
that the agreement did come to an end no later than April 30, 1974. In March of 1974 nego- 
tiations for a new agreement commenced between the union and the Quinte Construction 
Association on behalf of its members who had signed the previous agreement. 


hs During the month of May 1974 the business of Hugh Murray was sold to Hugh 
Murray (1974) Limited. The effect of section 55(3) of the Act was to continue the union’s 
bargaining rights and to entitle the union to serve notice to bargain on Hugh Murray (1974) 
Limited. The fact of the sale of the business was not kept a secret. Indeed, a large announce- 
ment of the sale was placed in a local newspaper by Hugh Murray (1974) Limited. Mr. 
Quintin Begg, who since 1977 has been the business representative of the Carpenters Distrct 
Council of Lake Ontario but was for some time prior to that the president of the Council, 
indicated that he was aware of the sale of the business at the time that it occurred. Notwith- 
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standing these facts, the union did not serve notice to bargain on Hugh Murray (1974) Lim- 
ited. On September 27, 1974 the union entered into a new collective agreement with certain 
members of the Quinte Construction Association, but Hugh Murray (1974) Limited was not 
a signatory to the agreement. Even after this agreement was concluded the union did not 
serve notice to bargain on Hugh Murray (1974) Limited, and indeed, never did serve the 
company with notice to bargain. 


8. Not only did the union not serve notice to bargain on Hugh Murray (1974) Limit- 
ed, but it never contacted the company at all. Most of the company’s work since 1974 has 
involved the erection of pre-engineered steel buildings. According to counsel for the union, 
the union’s position is that these buildings should be erected by composite crews partially 
comprised of carpenters. Of the two crews employed by the company to do this type of 
work, one had a single employee who by training was a carpenter, but the other crew gener- 
ally operated without the services of a carpenter. Notwithstanding this fact, the union never 
raised with the company its views concerning the use of carpenters in composite crews. The 
company has also engaged in the construction of buildings utilizing the traditional methods 
of construction. For this purpose it has hired and laid off carpenters as required. It has not, 
however, hired any carpenters through the union hiring hall nor has it made any welfare 
remittances to the union on behalf of the carpenters in its employ. At no time prior to the 
bringing of this section 55 application did the union indicate to the company that is claimed 
bargaining rights in Board Area No. 12 with respect to the carpenters in its employ. In the 
Fall of 1977 Mr. Begg, the business agent of the union, did visit the site of a new union hall 
being constructed for another trade union by Hugh Murray (1974) Limited. During the visit 
Mr. Begg talked to a carpenter in the employ of the company who happened to be a union 
member. Mr. Begg did not, however, talk to any representative of the company or claim 
that the union had bargaining rights with respect to the individual concerned. 


9 When all of the evidence is considered we are satisfied that although the Act con- 
tinued the union’s bargaining rights and allowed it to serve notice to bargain on Hugh Mur- 
ray (1974) Limited, for reasons of its own the union chose not to do so, but rather at all 
times acted as though it did not have bargaining rights for the company’s employees. On 
these facts we can only conclude that the union voluntarily abandoned, or gave up, its bar- 
gaining rights, and that it did so prior to the designation of the employee and employer bar- 
gaining agencies by the Minister of Labour in March of 1978. 


10. At the hearing counsel for the union contended that the Board had no jurisdic- 
tion to conclude that the union had lost its bargaining rights through abandonment. With 
this we are unable to agree. Although unions generally obtain and lose bargaining rights 
through the certification and termination procedures set forth in the Act, the Board has long 
recognized that bargaining rights may also be acquired through the voluntary recognition of 
a union by an employer, and lost through the voluntary abandonment of those rights by a 
trade union. Apparently the first case where the Board concluded that a union had aban- 
doned its bargaining rights was Guelph Cartage Co. 55 CLLC 418,018. In that case a union 
which had been certified in August 1948 did not serve a notice to bargain on the employer 
until July of 1955. When the matter came before the Board, the Board ruled that since the 
union had “slept on its rights” for seven years it could not now call upon the employer to 
enter into negotiations. A summary of the type of situations where the Board has applied 
the principle of abandonment since that first case is set out as follows in the J. S. 
Mechanical case, [1979] OLRB Rep. Feb. 110: 


“Over the last 20 years the principle of abandonment has been 
deeply entrenched in the Board’s jurisprudence. Once a union has ob- 
tained bargaining rights either through certification or voluntary recog- 
nition it is expected that it will actively promote those rights. If a union 
declines to pursue bargaining rights it may lose them through disuse. 
Whether a union has abandoned its bargaining rights is a matter which 
must be assessed on the facts of each individual case, but once the 
Board is satisfied that a union has failed to preserve its rights, the union 
may no longer rely on them to support the appointment of a Concilia- 
tion Officer under section 15 of the Act (see Cooksville Sheet Metal, 
[1974] OLRB Rep. June 365; John Entwistle Construction Limited, 
[1972] OLRB Rep. Oct. 919; Elgin Construction Co. Limited, [1969] 
OLRB Rep. April 134; Guelph Cartage Company, 55 CLLC { 18,018). 
As well, if a union has abandoned its bargaining rights it may be pre- 
cluded from relying on them either to bar another agreement that re- 
news itself automatically (see Catalytic Enterprises Limited, [1974] 
OLRB Rep. April 264; O. & W. Electronics Limited, [1970] OLRB Rep. 
Jan. 1213; Architectural Acoustics & Drywall, [1970] OLRB Rep. Feb. 
1408; N. W. Clayton Sheetmetal and Heating Co. Ltd., [1967] OLRB 
Rep. April 69), or to require an employer to bargain by giving notice to 
bargain under such an agreement (see Rainee Manufacturing Products 
Limited, [1967] OLRB Rep. Nov. 796). A union’s abandonment might 
also obviate the necessity for the Board to determine the merits of a ter- 
mination application (see Graphic Centre (Ontario) Inc., [1977] OLRB 
Rep. June 379; Northern Engineers & Supply Co. Limited, [1968] OLRB 
Rep. Oct. 731; Barrie Tanning Limited, [1966] OLRB Rep. May 128). 


UP Having regard to the above, we are satisfied, and hereby declare, that neither the 
United Brotherhood of Carpenters and Joiners of America, Local Union 572, nor Carpen- 
ters District Council of Lake Ontario on behalf of Locals 397, 572, 1071 and 1450 of the 
United Brotherhood of Carpenters and Joiners of America, holds bargaining rights with re- 
spect to carpenters and carpenters’ apprentices in the employ of Hugh Murray (1974) Lim- 
ited in Board Area No. 12. Accordingly, the application under section 55 of the Act in File 
No. 1462-78-R is hereby dismissed. For the same reason the application to terminate bar- 
gaining rights in File No. 1620-78-R is likewise dismissed. 
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DECISION OF BOARD MEMBER C, A. BALLENTINE: 


I I have read the reasons proposed by the majority of the Board and I must, with 
respect, dissent from their conclusions reached in the instant case. In my view, the decision 
of the majority turned on one issue and one issue alone, that is, where the applicant union 
holds the bargaining rights for the employees of the respondent in Board Area No. 12. 


2: The issue as to the sale of a business was resolved by the Board in a decision 
dated September 19, 1978 (Hugh Murray Limited), Board File No. 0387-78-R, unreported, 
and see in particular paragraphs 7, 8 and 9). This decision of the Board applied to Board 
Area No. 29 in the same way as the instant case applies to Board Area No. 12. In the earlier 
Board decision, the Board recognized in paragraph 8 that there was a sale of a business of 
Hugh Murray Limited as a going concern and in paragraph 7 of that decision placed very 
little concern on the “Armco” pre-engineered structures. 


3; The same considerations apply in the present case. The applicant was obviously only 
aware of two general contracting projects in Board Area No. 12 prior to making the instant 
application. Mr. Quintin Begg testified that since being business agent of the union in 1977, 
he was aware of only two projects being constructed by Hugh Murray. With respect to one 
project, that is the Union Hall at Batawa, he stated: “I visited the job in the fall of 1977 and 
was advised it was being built by union men. I discovered one carpenter’s union member on 
a job and there was no problem. Everything seemed to be in order.” The other project was a 
school on Avonlow Road in Belleville. With respect to that project, he stated: “I became 
aware of this project in the fall of 1978 when a union member, who had worked for Hugh 
Murray before, was refused employment. I checked the union file and believed a collective 
agreement existed, the union had had no previous complaints in regard to the Company. I 
went to a lawyer’s office and the application was filed with the Board on November 27th, 
LS 


4. Considering the foregoing, I cannot agree with the majority when it stated in 
paragraph 9: “On these facts we can only conclude that the union voluntarily abandoned, 
or gave up, its bargaining rights.” 


OB Even setting aside the above viewpoint, I must take a position of agreeing with 
counsel for the union when at the hearing he contended that the Board did not have juris- 
diction to find that the union had lost its bargaining rights through abandonment. In my 
view, an analysis of the relevant authorities suggests that in fact the Board is exceeding its 
jurisdiction by finding that a trade union has abandoned bargaining rights. 


6. In Re Shopmen’s Local Union No. 734 and Brayshaws Steel Ltd., et al, [1972] 2 
O.R. 549, the Court of Appeal for Ontario quashed a decision of the Board wherein the 
Board purported to set aside a collective agreement which had been executed contrary to 
the Board’s policy against signing a collective agreement in the “shadow of another union’s 
organizing campaign”. Jessup, J. A. held at pp. 555-556: 


“The question therefore is whether the Board had the power to make 
the vitiating declaration that it did. No such express power is asserted 
but it is said that such a power is to be, implied from the words in s. 
S(1) of the statute, ‘are not bound by a collective agreement’. These 
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words are said to empower the Board not only to find whether there is 
in existence a collective agreement within the meaning of s. 1(1)(c) and 
to find the employees affected by it but also to find. on the application 
of such equitable principles as the Board may think proper. whether the 
agreement is operative for any purposes. Clearly the Board has no in- 
herent jurisdiction. Since its powers are statutory they must be found in 
clear language of necessary intention. In my opinion the only powers 
conferred on the Board by s. 5(1) are to ascertain whether a collective 
agreement within the meaning of s. 5(1) exists and to determine the per- 
sons such agreement affects; the words ‘bound by’ in s. 5(1) simply ex- 
press the legal result of s. 37 of the statute. That section binds the 
Board as well as the parties to a collective agreement. In my view the 
quoted words from s. 5(1) could read, in the same sense, ‘are not in- 
cluded in (or affected by) a collective agreement’. Where the Legisla- 
ture has deemed it expedient for the Board to have power to render a 
collective agreement inoperative, it has granted the power to express 
words as in s. 45a(4) [enacted 1964, c. 53, s. 5; rep. & sub. 1970, c. 85, s. 
20(2) (now s. 52(4)], an express grant of power which would be redun- 
dant, if the Board has the equitable jurisdiction contended for. It is also 
significant that ss. 39, 42, 43 and 44 [now ss. 44, 48, 49 and 50] also ex- 
pressly provide that, upon certain findings by the Board, collective 
agreements cease to operate.” 


and at p. 558: 


“I cannot leave this case without two comments. Firstly, I note the 
painstaking care, fairness and intellectual honesty of the Board in the 
protracted proceedings before it and as evidenced by the reasons for its 
decisions. Secondly, it is said the effective jurisdiction contended for is 
essential to the effective functioning of the Board not only in circum- 
stances such as the present but so as to enable it to frustrate, for in- 
stance, a ‘sweetheart contract’; it will be a matter for the wisdom of the 
Legislature whether there should be the grant of such a power.” 


More recently, in Re Libby, McNeill and Libby of Canada Lid., and United Automobile, Ae- 
rospace and Agricultural Implement Workers of America, et al., (1978) 21 O.R. (2d) 340, (ap- 
peal allowed by the Court of Appeal on procedural grounds, (1978) 21 O.R. (2d) 362), the 
Divisional Court, in quashing the decision of the Board wherein the Board had purported to 
void a collective agreement without any statutory authority therefore, relied upon 
Brayshaws, supra. The Court held, at p. 346, as follows: “It follows that no exclusive juris- 
diction to determine the non-operation or avoidance of a collective agreement is granted to 
the Board other than for causes set forth in the enumerated sections; e.g., non-entitlement, 
replacement by another union, decertification, fraud.” At p. 358: 


“T am unable to find any difference in principle between the problem in 
the Brayshaws case and the one under judicial review here. The power 
of the Labour Board to declare an agreement to have been terminated 
or inoperative has been dealt with specifically in the following sections: 
ss. 40, 41(1), 42, 44(1) and (3), 49(6), 50, 52(4), 55(6)(a) and (b), and 
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118(6)(a). Nowhere in the statute is there found power given specifically 
to the Board to declare that a collective bargaining agreement valid 
and in force, is rendered null and void by reason of the ruling made un- 
der the anti-inflation legislation. Section 95 does not aid the Board in 
this respect. That section does not confer jurisdiction upon the Board 
but merely characterises the jurisdiction and power which the statute 
otherwise confers. The Board’s exclusive jurisdiction is only related to 
powers conferred upon it by or under this Act... In my view, however, the 
particular problem with which we are concerned here was one that 
should be dealt with simply on the grounds that the Board had no juris- 
diction to embark upon this consideration. This Board does not have res- 
idual, general, equitable or inherent jurisdiction and must operate within 
those specific powers given to it under its creating statute.” [emphasis 
added] 


This decision was recently followed by Holland, J. in Edmonds v. Perth County Board of 
Education, (1978) 21 O.R. (2d) 510 (H.C.). The Board has specifically adopted the reasoning 
in Brayshaws and, in two decisions, has refused to apply the policy as to abandonment of 
bargaining rights in factual situations similar to the present case. In The Frid Construction 
Company Limited case, [1975] OLRB Rep. March 146 at pp. 150 and 152, the Board upheld 
the union’s bargaining rights on the sole basis of a certificate granted some 20 years earlier. 
A similar result was reached in Dravo of Canada Limited, [1977] OLRB Rep. Sept. 568 at pp. 
571-572. In Vitaform Products Canada Limited and Pre Fab Cushioning Products Limited, 
OLRB File Nos. 1589-75-R and 1581-75-R, unreported decision dated March 2, 1976, para. 
4 thereof, the Board upheld a trade union’s bargaining rights on the basis of a certificate is- 
sued approximately 6 years earlier where no collective agreement had ever been reached be- 
tween the parties. In this regard, I also refer to Napev Construction Limited, et al, unreport- 
ed, OLRB File No. 1112-77-M decision dated December 28, 1977, where, at para. 13, the 
Board reiterated that: “... bargaining rights may only be terminated in accordance with the 
provisions of The Labour Relations Act ...”. Moreover, the Board has recognized that it has 
no inherent or equitable jurisdiction to discharge under the Act but rather, being a creature 
of the statute, may only exercise the powers therein contained. In this regard see Christie, 
Brown & Company Limited, et al, [1975] OLRB Rep.June 524, where, at p. 527, the Board re- 
lied upon Brayshaws and stated: “The Board has learnt through experience that it lacks ju- 
risdiction to impose and remove bars to applications for certification unless expressly in- 
structed by their interpretation of the legislation. Otherwise what may appear to be 
‘equitable’ to one party will surely be viewed as ‘arbitrary’ by the opposite party.” And see, 
generally: R. v. Ontario Labour Relations Board, Ex Parte Metropolitan Life Insurance Co. 
[1970] S.C.R. 425 and the decision of the Court of Appeal for Ontario in Re CSAO National 
(Inc.) and Oakville Trafalgar Memorial Hospital Association, [1972] 2 O.R. 498. 


UE The applicant obtained its bargaining rights May 1, 1972. Hugh Murray Limited 
was one of a number of member of the Quinte Construction Association which entered into 
a collective agreement with the union covering carpenters and carpenters’ apprentices in the 
Board’s geographic area No. 12. At no time has the Board entertained an application to ter- 
minate these bargaining rights with the exception of the present application, Board File No. 
1620-78-R which was filed with the Board on December 28, 1978, one full month after the 
union filed application No. 1462-78-R. 
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8. Reiterating my position at the outset, this case turns specifically on the issue of 
bargaining rights, and if my conclusion that the Board does not have the jurisidiction to find 
abandonment of bargaining rights is correct then it follows that the termination application 
(File No. 1620-78-R) is not timely. Furthermore, if my conclusion is correct the respondent 
in this case would plug into the provincial agreement by virtue of the provisions of section 
132(4) of the Act. 


9. It is my decision that the respondent Hugh Murray (1974) Limited is bound by 
the provincial collective agreement between the Ontario Provincial Council of the United 
Brotherhood of Carpenters and Joiners and the Labour Relations Bureau of the Ontario 
General Contractors Association for the Board’s geographic area No. 12. 


0336-79-U Lake Ontario Steel Company Limited,(Complainant), v. United 
Steelworkers of America, Local 6571, (Respondent). 


Collective Agreement — Duty to Bargain in Good Faith - Memordandum of agreement 
ratified but not signed by trade union — Whether collective agreement existing — Whether failure to sign 
bargaining in bad faith. 


BEFORE:Rory F. Egan, Alternate Chairman, and Board Members J. D. Bell and W. F. 
Rutherford. 


APPEARANCES:C. E. Humphrey and T. Howells for the complainant; L. Ingle, Q.C., G. Wa- 
reham and M. Tobin for the respondent. 


DECISION OF THE BOARD;July 4, 1979 


L. This is an application under section 14 of The Labour Relations Act in which the 
complainant requests the Board to direct the respondent to sign a draft collective agreement 
presented to it by the complainant. 


2. The proposed collective agreement embodied terms and conditions set out in a 
document referred to as a Memorandum of Settlement. This Memorandum had been 
ratified by the members of the respondent. It was, however, never signed by either the com- 
plainant or the respondent. Following ratification of the Memorandum, the membership 
which had been on a legal strike returned to work. 


om Upon being advised that the Memorandum had been ratified, the company pre- 
pared and presented to the union the draft collective agreement. The union declined to sign 
the draft collective agreement and the company brought this complaint. 


4. Having regard to all of the evidence and notwithstanding the fact that the Memo- 
randum of Settlement was ratified, the Board finds that there was a lack of understanding 
between the parties with respect to the scope of certain improvements to the dental plan and 
that the parties, although acting in good faith, were never of one mind as to the intent car- 
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ried by the wording of the Memorandum and proposed collective agreement dealing with 
the addition of Blue Cross Riders 3 and 4 to the Dental Care Plan, so that there never was 
an agreement actually reached in that area. 


3 That being the case, the Board finds that there has been no violation of section 
14. 
6. The complaint is accordingly dismissed. 


1463-78-R_ Laurentian University Faculty Association,(Applicant), v. 
Laurentian University of Sudbury,(Respondent), v. Group of Employees, 
(Objectors). 


Certification — Employee — Practice and Procedure — Representation Vote — Ballots in 
English — Employees requesting ballots in French after vote counted - Whether Director employee — 
Not exercising managerial function. 


BEFORE: Arthur Haladner, Vice-Chairman and Board Members J.D. Bell and W. F. Ruth- 
erford. 


APPEARANCES:C. M. Mitchell, T. Bartley and R. Kari for the applicant; K. R. Valin for the 
respondent; Jean Eugene Havel for the objectors. 


DECISION OF THE BOARD; July 9, 1979. 


L. On November 27, 1978 the applicant, Laurentian University Faculty Association, 
applied for certification for a unit of employees of Laurentian University. This hearing was 
called for the purpose of considering an objection to the conduct of the representation vote 
taken on April 4, 1979 and for the purpose of hearing representations from the parties on 
the issue of whether certain persons classified as “director” should be included or excluded 
from the bargaining unit. 


2 At the hearing the Board indicated that while it regretted the fact that the ballots 
in this matter had not been printed in both French and English, it was not, in the circum- 
stances, prepared to direct a new vote having regard to the delay and prejudice both to the 
applicant and to the future course of representation proceedings that such a direction would 
create. In so ruling, the Board pointed out that the desire for a French and English ballot 
had not been communicated until after the vote had been conducted and the results known. 
This, despite there having been, prior to the vote, ample opportunity to express that desire. 
The Board also expressed its opinion that the absence of a French and English ballot did 
not affect the outcome of the representation vote. In that vote the employees voted 107 to 81 
in favour of the applicant. 


oe Dealing now with the issue of Director status — the report of the Labour Relations 
Officer indicates that for the most part recommendations for hiring are made by the school’s 
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academic council or by the faculty as a group, and submitted to authorities superior to the 
director where the decision is made. Apart from Dean Hilldrup, who made one decision 
and one effective recommendation — after conducting interviews in South Africa when the 
senate appointments and promotions committee was not available — the involvement of di- 
rectors in the hiring process is minimal. 


ae Directors’ role in evaluation of faculty members is primarily one of co-ordination, 
i.e., calling for recommendations from other faculty members, the school council or the ap- 
pointments and promotions committee, and submitting them to higher authorities. 


De Directors submit recommendations on promotions and tenure; however, there 
was no evidence that their recommendations, if contrary, outweigh those of the faculty as a 
group. Moreover, these recommendations are for the most part made with the participation 
of faculty members. 


6. Directors’ recommendations on salary are limited to whether an increase should 
be granted. They have no discretion to recommend specific amounts. 


i's Directors’ role in discipline of faculty members is minimal, being limited to the 
occasional reprimand — in one of the two examples given after consultation with faculty and 
the Dean. Directors have no authority to discharge or suspend. 


8. One director made a sabbatical recommendation which, as far as she knew, was 
accepted. However, the others had no independent involvement with the process, although 
one thought he could make a negative recommendation. 


y, Directors’ role in budget formulation is primarily consultative; in preparing bud- 
get recommendations, they consult with the school budget committee or their colleagues, 
and decisions are made at the Senate level. Directors have no authority to re-allocate funds 
having to do with salaries. 


10. Directors assign work to the secretaries on the support staff and evaluate their 
performance. However, the time spent in the performance of these functions is minimal, 
and other faculty members are involved. 


Rl. In Carleton University, [1975] OLRB Rep. June 500, the Board pointed out that 
there are significant differences between the university model, where decision-making is 
shared by a peer group, and the industrial model of hierarchic authority, where ultimate 
power resides above — typically, with the plant manager — and filters down through a man- 


agement chain to the primary level of supervision — the unit supervisor, or foreman. It stat- 
ed: 


“While the Board of Governors is, in a general overall sense, responsi- 
ble for the business operations of the institution, and the senate for its 
academic policies, the power of detailed decision-making is diffuse and 
extends into the institution’s basic organizational unit, the department. 
Moreover, management-type decisions are made not only by the Board 
of Governors, the senate, the president, the senior administrative staff, 
the deans, but by faculty members as well and in more recent times, 
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students, as members of various committees or boards ... Important 
determinations of general application are made at the higher levels and 
in this sense, a parallel with the industrial model remains. What is novel 
is that many important decisions, narrower in scope and having to do 
with the academic and personnel matters applicable to limited group- 
ings, do originate at the department level, subject only to endorsation 
at the higher levels.” 


PZ, In determining that department chairmen were employees for purposes of the Act 
and included in the bargaining unit, the Board in Carleton concluded: 


“In those areas of greatest importance — hiring, tenure, promotion, 
dismissal — the dominant role is played by the department collectively 
... In the more routine areas, while some potential for the exercise of 
independent discretion exists, it is for the most part narrowly circum- 
scribed. Moreover, in a substantive sense, the decisions in these areas 
are of limited importance ... In our view, the infrequent exercise of au- 
thority over the office staff poses no danger of conflict of interest within 
the unit. It is important to emphasize that the overwhelming proportion 
of the chairman’s duties have nothing whatever to do with the supervi- 
sion or control of the department’s small clerical staff...” 


See also University of Windsor, [1977] OLRB Rep. May, 300, where the Board, following 
Carleton, determined that department heads did not exercise managerial functions for pur- 
poses of section 1(3)b) of the Act and were, therefore, appropriate members of the academic 
bargaining unit. 


13: The Board is of the opinion that the Directors, whose status is in dispute, play a 
similar role in the decision-making process at Laurentian to that performed by department 
chairmen in Carleton and department heads in Windsor. While there are some differences 
in certain isolated areas, the Board is satisfied that their duties and responsibilities are not in 
any fundamental respect different. The evidence is that they play a part in a process of 
shared decision-making and do not, in the areas of greatest importance, i.e., hiring, tenure, 
promotion, and dismissal, play a dominant role which would entail the risk of a conflict of 
interest. Our conclusion, after considering the evidence, is that the Directors of the School 
of Engineering, Translators and Int., Nursing, Social Work, Education and Physical Educa- 
tion do not exercise managerial functions within the meaning of section 1(3)(b) of The La- 
bour Relations Act and, accordingly, that they are included in the bargaining unit. The Di- 
rector of the School of Graduate Studies and Director, Conseil de lenseignement en 
francais are excluded from the bargaining unit by agreement of the parties. 


14. Having regard to the foregoing, the Board finds that all full-time members of fac- 
ulty including full-time professional librarians employed by Laurentian University of Sud- 
bury at Sudbury, Ontario, to whom at least fifty per cent of the salary at the University is 
paid by the University, save and except President, Vice-President Academic, Special Assis- 
tant to the President, Deans, Director of the School of Graduate Studies, Directeur du Con- 
seil De lenseignement en francais, Chief Librarian, part-time members of faculty, techni- 
cians, faculty members employed by Laurentian University for a period of not more than 
one year while on leave from another university or other employer and members of the 
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Board of Governors, constitute a unit of employees of the respondent appropriate for col- 
lective bargaining. 


Clarity Notes 


(1) The designation “all full-time faculty including full-time profes- 
sional librarians employed by Laurentian University of Sudbury 
at Sudbury” is deemed to include those aforementioned employ- 
ees on the payroll of Laurentian University who from time to time 
may be requested to teach at various locations outside the City of 
Sudbury. 


(2) “All full-time faculty (professional librarians)” shall mean such 
persons holding an academic rank at present described as instruc- 
tor, lecturer, assistant professor, associate professor or full profes- 
sor (general librarian, assistant librarian, associate librarian or full 
librarian) and whose duties and responsibilities are fifty per cent 
or more of the full status employees in the same classification in 
the same academic unit. 


ID: A certificate will issue to the applicant. 


1483-78-U Jorge Menacho,(Complainant), v. Local 247 of the Laborers’ 
International Union of North Amercia, (Respondent). 


Duty of Fair Representation — Collective agreement providing hiring hall procedure — 
Actions complained of not occurring during currency of collective agreement — Whether violation of sec- 
tion 60a — Whether onus on respondent union to disprove allegations. 


BEFORE:Rory F. Egan, Alternate Chairman. 


APPEARANCES:Thomas W. Troughton and Jorge Menacho for the complainant: A. M. Min- 
sky, B. Fishbein, Michael Sullivan and Izodoro Rafeiro for the respondent. 


DECISION OF THE BOARD; July 3, 1979. 


1. The complainant alleges that he has been dealt with by the respondent contrary 
to the provisions of section 60a of The Labour Relations Act. 


om Section 60a provides: 


“Where, pursuant to a collective agreement, a trade union is engaged in 
the selection, referral, assignment, designation or scheduling of persons 
to employment, it shall not act in a manner that is arbitrary, discrimi- 
natory or in bad faith.” 
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3 The complainant requests the Board to issue an order directing the respondent to 
cease doing the acts complained of and to rectify it. The complainant seeks an order for 
costs and loss of earnings and other employment benefits. 


4. The respondent raised a preliminary point in submitting that in order for the ap- 
plicant to prove an offence under section 60a he must first establish that the trade union 
concerned is engaged in the selection, referral, assignment, designation or scheduling men- 
tioned in the section “pursuant to a collective agreement”. The submission is that no collec- 
tive agreement was in effect either factually or under the Act by virtue of the operation of 
sections 132(2) and (3) which provide: 


“(2) Notwithstanding subsection | of section 44, every collective 
agreement in respect of employees employed in the industrial, commer- 
cial and institutional sector of the construction industry referred to in 
clause e of section 106 and represented by affiliated bargaining agents 
entered into after the Ist day of January, 1977 and before the 30th day 
of April, 1978 shall be deemed to expire not later than the 30th day of 
April, 1978, regardless of any provision respecting its term of operation 
or its renewal. 


(3) Where any collective agreement mentioned in subsection | ceases 
to operate, the affiliated bargaining agent, the employer and the em- 
ployees for whom the affiliated bargaining agent holds bargaining 
rights shall be bound by the provincial agreement made between an 
employee bargaining agency representing the affiliated bargaining 
agent and the employer bargaining agency representing the employer.” 


2 The provincial agreement applicable to the present situation was not ratified by 
the employee agency until December 7, 1978. The employer Council ratified it on Decem- 
ber 4, 1978. 


6. The respondent’s position based upon the foregoing was that from May 1, 1978 
until December 14, 1978 there was no collective agreement in the industrial, commercial 
and institutional sector binding upon the respondent union and that, consequently, no 
offence could be found between May 1, 1978 and December 14, 1978. The respondent fur- 
ther argued that on May 31, 1978 a “No Board” report was issued by the Minister so that 
even if section 70 were to be held applicable notwithstanding section 132, any conditions 
under the agreement would have ceased to operate on June 15, 1978. It was argued that at 
the most, the Board could only entertain complaints of events occurring during the actual 
currency of an agreement under the Act. 


Te The complainant argued that “pursuant to a collective agreement” did not re- 
quire the actuality of a collective agreement at the time the alleged offence took place but, 
rather, that it was sufficient to show that there had been a collective agreement under which 
the practices had originated at the time when the selection, referral, etc. engaged in by the 
trade union commenced or was established. The complainant alleged that in any event 
there had been a collective agreement in effect at the time the offence arose and its cessation 
could not have the effect of disposing of the complaint. As to evidence with respect to 
events occurring after the expiry of the collective agreement, the applicant argued that it 
should be admissible as similar fact evidence going to motive. 
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8. A reason for the reference to a collective agreement in section 60a of the Act is 
because the terms of a collective agreement with respect to hiring through the union con- 
cerned may contain conditions governing the selection, referral, assignment, designation or 
scheduling of persons to employment. The application of section 60a is thus not universal 
and does not confer upon the Board the general jurisdiction to inquire into the internal ar- 
rangements or administration of the union with respect to its hiring hall practices, except 
where these may be conditioned by the terms of the collective agreement between it and the 
employer concerned. 


9. The Board finds that effect must be given to the words “pursuant to a collective 
agreement” as meaning a collective agreement current at the time the incidents occurred. 
That being the case, it is incumbent upon the applicant under section 60a to prove the exist- 
ence of a collective agreement applicable to the situation and containing provisions gov- 
erning the selection, referral, assignment, designation or scheduling of persons to employ- 
ment in order to sustain allegations of a breach of section 60a. 


10. The foregoing motions were not ruled upon by the Board at the hearing. The 
Board proceeded to hear the case upon the merits while reserving its decision upon the 
above preliminary points. 


Li. The evidence is that the respondent union is in the construction field. It operates 
out of Kingston and covers Board areas 12, 29 and 30. These areas run from Brighton in the 
west to Cardinal in the east, a lineal distance of 150 miles more or less. Included in the areas 
are the Municipalities of Trenton, Belleville, Kingston, Brockville and others. 


12: It is significant that the local union ranks include skilled, semi-skilled and uns- 
kilied persons. Among these are miners, drillers, pile drivers, cement finishers and ordinary 
labourers. 


‘S. Local 247 operates a hiring hall through which it refers its members to employers 
who seek workers. This is not only done pursuant to a collective agreement. The basic prin- 
ciple is that the Local maintains a list of its members who are unemployed and from which 
it selects persons for dispatch to jobs when an employer requests help. Generally speaking, 
the person who has been longest on the list is given the first opportunity to fill the vacancy. 
If he is not available or cannot be reached, the next person on the list is called and so on un- 
til someone fills the vacancy. This procedure is dictated by the nature of the industry where 
the request from the employer requires immediate response. It is the responsibility of the in- 
dividual members to see that their names are entered on the list as soon as they cease to be 
employed. The position on the out-of-work list is determined by the date upon which the 
member reports to the office and not by the date upon which he was laid off. Thus, two peo- 
ple who had been laid off on the same day may have different positions on the out-of-work 
lists depending upon when they registered with the union. This is a point which is of partic- 
ular relevance in the present situation. 


14. Menacho complained that the two sons of Mr. Sullivan, the President of the 
Local, had been laid off at the same time as he had been but had been referred to work be- 
fore he was. The evidence, however, established that the Sullivans had gone to the union 
office and registered days before Menacho did. The result was that they were ahead of him 
on the list and thus were referred to work before he was. 
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ike), A further variation of the general approach which is significant in these proceed- 
ings occurs where the call from the employer is for a person or persons who are skilled in 
one trade or another. In that case, if the person or persons at the head of the list does not 
possess the required skills, the order of registration has to be bypassed until a skilled person 
is found. The first person on the list possessing the skill and who is available is then given a 
referral slip. This practice is clearly understood by the membership as being necessary and 
proper since it would obviously be unreasonable to send out an unqualified person on a 
skilled job or one requiring special training. The application of this policy gave rise to one 
of the complaints of the grievor of having been laid off from a job being done by Kilmer 
Von Nostrand near Millhaven about February 2, 1978. 


16. The complainant observed that a number of other members of the Local who had 
been laid off at the same time as he had been were sent back to the job but he was not. His 
position was that this was a discriminatory action against him. 


le; The evidence adduced through the project superintendent at the Millhaven site of 
Kilmer Van Nostrand established that the persons recalled were specified by the company 
because they were people whom the company had trained to do specific skilled jobs. The 
witness identified a handwritten list of names as being one prepared by him listing the 
skilled persons he required. The complainant’s name was not on the list. The union com- 
plied with the company’s request and sent the trained persons to the job site. 


18. Mr. Menacho challenged Izodoro Rafeiro, Secretary-Treasurer, about the above 
matter. Rafeiro told him that the men had been sent as the result of a letter that the union 
had from Kilmer Van Nostrand. He refused to let Menacho see the letter. The fact is that 
there was not actually a letter in the formal sense but simply the written list prepared by the 
project superintendent. It would have been better for all concerned if Rafeiro had taken the 
trouble to explain more fully to Menacho the reason why the men were sent back to the job. 
The explanation given at the hearing is a valid one but the incident, I am sure, forms part of 
the complaint only because of a lack of proper communication with Menacho. 


19; There is yet a further deviation from the general practice that is applicable in the 
present situation because of the geographic areas that are covered by the Local. The prac- 
tice has always been that when a job becomes available in Kingston or Brockville or Pres- 
cott, the person on the out-of-work list who resides in the location of the job is given prefer- 
ence according to his place among the out-of-work members in that particular district. That 
is an understood and regular procedure. 


20. Again, it has always been the policy that where a member has been out of work 
for a considerable time, he is not moved from the top of the list simply on the basis of two 
or three days of work. This may mean that he may get two or three referrals to jobs without 
moving to the bottom of the list while those below him are given no referrals. A lack of un- 
derstanding of this practice could quite easily lead to a suspicion of discrimination or fa- 
vouritism. 


2h Members who are sent to jobs through the union office are given referral slips. 
These forms introduce the name of the member to the prospective employer. They indicate 
the type of job and indicate to the member the employer concerned and, in some instances, 
the name of the particular person to whom the member is to report. Duplicates of these re- 
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ferral slips are kept in the offices of the union. The date of issue is recorded on the original 
and duplicate. Counsel for the grievor obtained and had analyzed the duplicate referrals 
covering the years 1976 to 1978 with a view to demonstrating that the grievor had not been 
dealt with fairly and had not received the same number of referrals as others during those 
years. The difficulty of attempting to analyze and draw conclusions from these books be- 
came apparent when the customary practices described above are taken into account. The 
result is that the number of referrals received by an individual in the course of a year is gov- 
erned by a number of factors and, as already indicated, no general conclusion of discrimi- 
nation can be drawn from a perusal of the referral books alone. 


a2. The form of record to which reference has already been made is the out-of-work 
list upon which there is recorded the names of the unemployed members in order of dates 
upon which they reported to the office that they were looking for employment. 


23. There was a difference of opinion as to the length of time that these sheets were 
required to be kept. There were none available covering the whole period of the complaints 
and their absence added difficulty to the examination of the practices with respect to them. 
It was urged most strongly on behalf of the grievor that the method used by the union in 
disposing of these lists and in preparing their updating was such as to frustrate any attempts 
a member might make to check upon their accuracy and that this, in itself, was a matter in- 
dicative of arbitrary conduct on the part of the union. It may well be that a better method of 
recording the out-of-work members and the referrals might be devised which would provide 
a clear and current record of the situation to the members and which would thus avoid the 
problem Menacho seems to have encountered with the lists. It does not follow, however, 
that the methods used for a number of years by the union and accepted by the membership 
are arbitrary, discriminatory or in bad faith. There certainly was no evidence of general 
membership dissatisfaction with the records or with the conduct of the hiring practices in 
general. That fact, of course, does not rule out the possibility of discrimination against an 
individual but does render it less likely. 


24, It should also be observed that members of the Local are free to go about hunting 
jobs on their own and are not required to rely solely upon the union to refer them to jobs. 


Zo: Incidentally, there was filed at the hearing a document prepared by the Unem- 
ployment Insurance Commission called “Certification of Union Status”. This document is 
for the purpose of certifying that the person named therein is “a member in good standing 
of this union and had registered with us as unemployed”. The date is provided for and the 
document is to be signed by the local union. 


26. The document contains an “Instruction to Members” which reads: 


This notice must be remitted to the Unemployment Insurance Com- 
mission with your Application for Benefits. If you fail to remit this no- 
tice to the Unemployment Insurance Commission, your membership 
with the Union will not be confirmed and as a consequence you may be 
held responsible for your own work search, which may result in a delay 
in benefit. 


a. The evidence is, for what it is worth, that the out-of-work lists are checked by the 
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Unemployment Insurance Commission from time to time presumably to ensure that work 
opportunities are being afforded to the members according to the lists. 


28. Mr. Menacho testified also that in July 1978 he was sent to a job at Maitland. 
This job was in the no-mileage zone of Brockville. Menacho got the referral slip through 
Manuel Valente who, in turn, had obtained it from Rafeiro who testified that he had been 
unable to reach Menacho. He said he had called several time but had not been able to con- 
tact him. When Rafeiro discovered that Valente knew where Menacho was, he gave him the 
referral slip for Menacho. 


29. After he had been on the Maitland job for a while, he discovered that some mem- 
bers of the union had left and gone to a higher-paying job in Brockville. His complaint was 
not entirely personal since he alleged that these people had been moved to a higher-paying 
job while others were out of work. The evidence is that these people had been working at 
the jobs in Brockville until they were closed down by a strike by the Carpenters. Once the 
strike was over, they simply returned to the former jobs as they were entitled to do. The 
matter is, consequently, not relevant to the charge under section 60. 


30. The evidence established that during the years 1976, 1977 and 1978, there was 
very little employment in the whole of the area covered by the respondent Local and that up 
to 50% of its membership had been on the lists at one time. Mr. Menacho complained that 
he had had only 34 weeks of work during a period commencing in August of 1976 to the 
date of the complaint and that these had been accumulated through two jobs. The evidence, 
however, established that this allegation was incorrect. Mr. Menacho had had four jobs in 
the period in question and had had somewhere closer to 54 weeks of work. It is difficult to 
understand how inadvertence could explain an omission of that kind in the context of his 
allegations against the respondent involving lack of work. The omission, of course, if it had 
not been discovered in cross-examination, might have weighed seriously against the respon- 
dent. It certainly affects the weight to be given to the complainant’s other evidence. 


i It was urged by counsel for the complainant that having in mind the fact that the 
documents relating to the hiring hall practices are under the control of the union and that 
the dispatch of persons to employment may be subject to knowledge immediately available 
only to the union office, the Board ought to impose upon the union concerned in a section 
60a case and, in particular, in the present case, an onus similar to that placed upon an em- 
ployer by section 79(4a) of the Act. That section provides: 


“On an inquiry by the Board into a complaint under subsection 4 that a 
person has been refused employment, discharged, discriminated 
against, threatened, coerced, intimidated or otherwise dealt with con- 
trary to this Act as to his employment, opportunity for employment or 
conditions of employment, the burden of proof that any employer or 
employers’ organization did not act contrary to this Act lies upon the 
employer or employers’ organization.” 


325 It goes without saying that if the Legislature had intended that such an onus be 
applied in section 60a situations, it would have said so, particularly when both sections 
came into effect at the same time. In the absence of the onus referred to, the Board remains 
governed by the ordinary rules with respect to onus. The complainant under section 60a 
must therefore establish a case upon the balance of probabilities. 
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32: On that basis the Board finds, even if it were to be assumed that all the evidence is 
admissible, that the complainant has not established that he was dealt with by the respon- 
dent contrary to the provisions of section 60a of the Act. It may well be, as counsel for the 
grievor indicated, that improvements might be made in the procedures of the respondent 
which might keep the membership better informed. That, however, is a matter for the mem- 
bership. The Board’s concern is to see that the conduct of the union under whatever proce- 
dures may have been adopted and sanctioned by the membership and the union are used in 
a manner that is not arbitary, discriminatory or in bad faith. As we have already found, the 
procedures in the present case were applied universally and were not used in the manner 
prohibited by the section. 


34. The complaint is accordingly dismissed. 
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02040-79-R Hotel & Restaurant Employees & Bartenders Union Local 604, 
A.F.L.-C.1.0.-C.L.C., Peterborough, Ont. of the Hotel & Restaurant 
Employees & Bartenders International Union, (Applicant), v. Marathon 
Investments Limited, (Respondent). 


Sale of a Business — Landlord occupying premises of defaulting tenant — tenant’s liquor li- 
cence revoked — whether landlord bound by tenant’s collective agreement. 


BEFORE: E. Norris Davis, Vice-Chairman, and Board Members J. D. Bell and W. F. 
Rutherford. 


APPEARANCES: Harry Lavoie, Florence Fortune and Charlie Ireton for the applicant; P. M. 
Rusak and Lawrence Deakins for the respondent. 


DECISION OF THE BOARD; July 4, 1979 


i: The name “York Hotel” appearing in the style of cause of this application as the 
name of the respondent is amended to read: “Marathon Investments Limited”. 


2, This is an application under section 55 of The Labour Relations Act. 


Sip On March 29, 1978 the respondent purchased certain rail property which was 
then subject to a registered lease in favour of Benson Hotel Limited and which lease was 
operative to 1990. Benson Hotel Limited was in occupation of part of the property which it 
operated as a hotel, and Benson subleased other parts of the property to three separate les- 
sees, all of which subleases are recognized by the respondent. 


4. Subsequent to purchase by the respondent, it received, on June 9, 1978, a list of 
defects of the premises outlining that the premises failed to comply with the existing mini- 
mum standard bylaws of the City of Lindsay in some 88 separate particulars. The respon- 
dent held discussions with Mr. Marjan Virt, President of Benson Hotel Limited, about the 
list of defects and Virt took the position that he was unable financially to effect repairs. 
Consequently, on June 14, 1978 the respondent served Notice of Breach of Covenant on 
Benson, and then undertook some of the more critical defect repairs to preclude the closing 
of the total property, and at the date of this hearing such rehabilitative work continues to 
proceed. 


ay Legal action taken by the respondent against Benson resulted in issuance of two 
Court orders being entered on August 2, 1978 forfeiting the tenancy of Benson and giving 
possession to the respondent for non-payment of rent by Benson. 


6. Mr. Lawrence Deakins, Secretary-Treasurer of the respondent testified that the 
Court proceedings against Benson were undefended and Virt, President of Benson, did not 
physically appear at the hearing. Deakins also testified that the day previous to the Court 
hearing, Benson discharged all its employees and, further that the whereabouts of Virt con- 
tinues to remain unknown to the respondent. At the time of the discharge of employees 
there existed between the applicant and Benson a collective agreement which is stated to be 
operative from August 15, 1977 to August 14, 1979. 
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7. Following the Court orders, the respondent closed up the premises except for 
those parts operated by former sub-lessees of Benson. The following day the Liquor Licence 
Board of Ontario removed the lounge licence which had been issued to Benson. It is noted 
that the LLBO had previously suspended a licence to Benson to operate another room on a 
lower level, and that in both cases the suspensions were related to the unsatisfactory physi- 
cal condition of the building. Deakins testified that no personal property owned by Benson 
was acquired by the respondent but there remains on the premises and unused by the re- 
spondent certain items such as glasses, tables and chairs, liquor stock. The tables and chairs, 
some of which had been removed by Benson prior to August 2, 1978, had been purchased 
by Benson under a conditional sales contract and the debt under that contract has been as- 
signed to the respondent. The respondent assumed no responsibility for the outstanding lia- 
bilities of Benson. 


8. Deakins testified that on August 15, 1978 a Notice of Proposal was issued propos- 
ing the revocation of a liquor licence issued to Benson and setting the matter down for a 
hearing before the LLBO on October 3, 1978. Deakins also testified that following the re- 
spondent’s re-entry into possession, it had made some unsuccessful efforts to interest other 
persons in operating that part of the property previously operated by Benson as a hotel. 
Benson did not appear at the LLBO hearing but the respondent did and we were told that 
the respondent was then advised by the LLBO that an application by it for a licence would 
be favourably considered if the building was brought up to standard. The respondent did 
subsequently make application for a license which resulted in a further hearing in March, 
1979 and granting of a temporary lounge licence and since March 20, 1979 the premises 
have been operated as a discotheque. The respondent is also in the process of converting the 
former hotel rooms into apartments, and to renovating the room on the lower level, previ- 
ously operated as a tavern by Benson, with the objective of having it licensed again as a tav- 
ern. 


9: The applicant, through Mrs. Fortune, Business Agent of Local 604 testified that 
their first knowledge of Benson’s abandonment of the business was on receiving telephone 
calls from the discharged employees on August 2, 1978. On August 28, 1978 the applicant, 
by letter, notified the respondent of the existence of the collective agreement and requesting 
the respondent to acknowledge in writing that it would be bound by the agreement. This let- 
ter resulted in a telephone conversation between Deakins and Fortune in which Deakins 
stated he had been unaware of any collective agreement at the time of purchase, did not 
think he had to honor the contract, and that in any event the premises were closed. A fur- 
ther letter from Mrs. Fortune was sent to Deakins on September 29 providing the names, 
addresses and phone numbers of the former employees and taking the position that such 
persons had recall rights under the collective agreement. By this letter, the applicant also 
put the respondent on notice of its intention to seek a declaration of successor rights unless 
the respondent acknowledged its bargaining rights. 


10. The respondent is now operating under the name of York Hotel. The evidence 
was that where Benson served mainly draught beer that York serves mostly cocktails and 
very little draught (not in excess of 5%). It is also stated that employees are now in standard- 
ized dress of black pants and white tops and recorded music is played. Deakins testified that 
there is now a total of 7 employees (4 or 5 full-time and 2 part-time) and that included in 
this complement are two persons who formerly worked for Benson as waitresses and who 
applied for work with York. Deakins points out that such persons have now been trained in 
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mixing cocktails. Deakins personally manages the operation. It is also established that a 
large cooler room, part of the building, which had been used by Benson is also used by 
York. 


DE The first question before the Board is whether there has been a continuation of 
the business operated by Benson. The issue to be determined can best be summed up in the 
language of the Board where a similar problem was posed in the case of Gordon’s Markets 
[1978] July OLRB Rep. 630. In paragraph 17 the Board said: 


‘No matter what the form of the transaction, in order to find that a sec- 
tion 55 sale has taken place, the Board must be satisfied that the result 
of the transaction is a continuation of the predecessor’s business. Since 
it is the predecessor’s business to which the union bargaining rights at- 
tach, the successor’s business must draw its life from the predecessor’s 
business. The subsequent existence of a business identical to that car- 
ried on by the predecessor will not result in a section 55 finding of a 
sale if the Board is satisfied that the second business is merely a parallel 
business of a similar nature rather than a continuation of the succes- 
sor’s business.” 


Benson Hotel Limited was engaged in the business of retail sale of alcohol beverages. The 
primary tangible assets of the business were its leasehold interest in the real property and 
the licence issued to it by the Liquor Licensing Board. The evidence established that the 
value of both these assets to the carrying on of the business were inter-related inasmuch as 
the license to do business rested on maintenance of minimum building standards. The evi- 
dence also establishes that Benson lost all interest in or control of both of those assets by 
virtue of the actions of the Court and of the Liquor License Board. 


Bs It appears that Virt, sometime prior to August 2, had arrived at the decision to 
wind-up his business and commenced the removal of some furnishings. No doubt that deci- 
sion was influenced by his knowledge of the impending court proceedings and that the con- 
tinuance of his license was in jeopardy. The Court order, forfeiting the lease, was in no way 
dispositive of the business itself but merely dealt with the leasehold interest which was a 
part of the totality of the business. Whatever managerial expertise may have been involved 
in operation of the business were not acquired by the respondent, nor were the furnishings. 
Most significantly, the license to operate was not transferred to the respondent and the 
name and trading style of the predecessor are in no way utilized by the respondent. The re- 
spondent’s subsequent decision to establish a business of its own, following upon an inabil- 
ity to interest a third party to take over the property, was motivated by a necessary desire to 
make the property an income-producing one, and in so doing his interests were in no way 
advanced by the prior business nor was there any lingering goodwill to which he fell heir. 


[33 Thus what has occurred is not an acquisition of the Benson business by the re- 
spondent but the establishment of a parallel business of a similar nature on the same prem- 
ises. The respondent is in business, not as a result of any vitality drawn from the predecessor 
business. The forfeiture of the lease and the cancellation of the liquor license, in the absence 
of any other facets which comprised the business being acquired by the respondent, pre- 
cluded a continuation of the predecessor business flowing through to the respondent. 
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14. The Board therefore finds that there has not been a sale within the meaning of 
Section 55(1)(b), and that the bargaining rights of the applicant are not binding on the re- 
spondent. 


0127-79-R Graduate Assistants Association, (Applicant), v. McMaster 
University, (Respondent). 


Certification — Representation Vote — misleading information distributed — no opportunity 
to reply — new vote ordered 


BEFORE:E. Norris Davis, Vice-Chairman and Board Members J.D. Bell and W.F. Ruther- 
ford. 


APPEARANCES:James Hayes and Laura Alper for the applicant; Ms. Janice A. Baker, Brian 
R. Gatien, Fred C. Hopkinson and Dennis Shaw for the respondent. 


DECISION OF E. NORRIS DAVIS, VICE-CHAIRMAN AND BOARD MEMBER W. F. 
RUTHERFORD;July 11, 1979 


@ The applicant requests the Board to direct a new representation vote based on the 
allegation that, material distributed to employees by the respondent in connection with a 
representation vote held on May 17, 1979 was misleading and calculated to influence the 
outcome of the vote, and that such material was distributed at a time which, because of the 
onset of the Board’s 72-hour silent period, deprived the applicant of an opportunity of effec- 
tively countering such material. 


pe: The facts are not in dispute. 


3. The Board under date of May 9, 1979 directed the holding of a representation 
vote. The parties met with a Labour Relations Officer on May 7 and 8 and agreed to the ar- 
rangements for conduct of the vote to be held on May 17. The complained of material was 
contained in a letter over the signature of Mr. Dennis Shaw, Dean of Graduate Studies 
which was mailed to the homes of members of the voting constituency on May 9, which 
came to the attention of the applicant late that day. Representatives of the applicant dis- 
cussed the matter with their Counsel on May 10, and Counsel contacted Counsel for the re- 
spondent by phone, informing the respondent of the applicant’s concerns. Counsel for the 
applicant on the same day confirmed these concerns by hand-delivered letter to respon- 
dent’s Counsel. 


4, The respondent responded to the applicant’s expressed concerns and composed a 
further letter to members of the voting constituency which was disseminated on May 11 by 
being placed in the mail boxes of students located on University premises. Friday, May 11 
was the last day of the University term and departmental secretaries were instructed that 
the students’ mail boxes were to be cleared at the end of the day. A witness for the applicant 
Stated that he had been informed by the departmental secretary in his department that 75% 
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of this further letter were undelivered. It should also be noted that at 12:01 A.M., May 14, 
the period of no propoganda directed by the Registrar set in. 


oy The applicant on May 10th composed a letter to the voters (dated May 11 and 
also placed in students’ University mail boxes on that day) and also designed a poster to 
counter the respondent’s original letter and which posters were put up the night of May 10 
and on May 11. The posters were removed on May 12 and 13 to comply with the Registrar’s 
direction. 


6. The applicant by letter dated May 10 to the Registrar enclosed a copy of the re- 
spondent’s first letter to voters in regard to which the applicant noted that it “may choose to 
reply” on this material in further representations to the Board. 


iE The vote was held on May 17, in accordance with the previous arrangements and 
the ballots counted save for some 25-26 segregated ballots. On May 25 the applicant made a 
request that a new vote be directed. 


8. The respondent’s first letter to voters emphasized, by underlining, certain items 
and in particular drew attention to an attached copy of the Union Constitution which was 
Stated to be on file with the Ministry of Labour. This constitution is now obsolete but had 
been in effect at the inception of the Union and at a time when membership in the Union 
related solely to the University of Toronto. There is no dispute that, in fact, this document is 
not the applicant’s current constitution nor is there any suggestion that the respondent was 
aware of this fact at the time of writing its initial letter. The respondent underlined certain 
material in Constitution as follows: 


Article 3(a) (dealing with membership), 
“Membership — “Any person employed on any University...” shall 
be elgible for membership. 


Article 6(b) (dealing with officers) “The executive may from time to 
time by by-law, select from among the membership persons who shall 
sit on the executive as members and have such authority as the execu- 
tive shall by by-law direct.” 


and, 


By-law No. | 

“Be it resolved that there shall be one representative chosen 
from each of Divisions I, II, III, 1V and one undergraduate, all of 
whom shall be from the University of Toronto and who shall sit 
on the Executive with full voting rights.” 


2: The respondent in its second letter stated: 
‘““We have learned that the copy of the Graduate Assistants Association 


Constitution which was recently obtained from the Ministry of Labour 
Library, Toronto, is not up-to-date.” 
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and attached a copy of the current constitution without drawing specific attention to the 
manner in which it differed from the predecessor Constitution in respect to those items 
highlighted by the respondent’s prior communication. The Board also notes that the current 
constitution is much more extensive in extent of topical coverage. 


10. The applicant does not argue a breach of the Registrar’s direction relating to the 
silent period but, that the circulation of material by the respondent at a time when the re- 
spondent knew it was unlikely that the other party could make a reply places a special re- 
sponsibility on the respondent to ensure that such information is not false or misleading. 
The applicant admits that the respondent in its letter was putting forward information 
which it identified as having secured from the Ministry of Labour files and which was factu- 
ally correct, but that, nonetheless, in the context in which that information was presented 
recipients of such information would inevitably regard it as a representation of facts cur- 
rently existing. The applicant further argues that this material is misleading in respect to the 
fundamental structure of the bargaining agent on which employees voted and to the rights 
which they would enjoy as members of the applicant, and particularly as to the extent of 
participation which they would have in respect to their future destiny as members of the ap- 
plicant. 


10. The respondent argues that the applicant has not moved on a timely basis and 
that by not objecting to, and participating in, the counting of ballots and only subsequent to 
that taking objection, had clearly lay in ambush seeking two bites at the cherry. The respon- 
dent further argues that it made no misleading representation in the complained of commu- 
nication and that in respect to the out-dated constitution, the respondent should not be 
fixed with liability because the filings were out-of-date. Further, the respondent argues that 
even if the Board were to find a misleading representation, the question to be decided is 
whether it is sufficiently significant that the employees were deprived of an opportunity to 
freely and effectively express their wishes. 


11. The Board, in general, does not consider that it should monitor campaigns pre- 
ceding a representation election which are designed to persuade members of the voting 
constituency to exercise their franchise one way or another. It is fundamental to our society 
that proponents of varying views will each put forward the most persuasive arguments in fa- 
vor of their position and that the electorate is competent to evaluate and decide. Despite its 
general position, the Board does not close its eyes entirely to the conduct of the campaign if, 
in its judgment the campaign has been so waged by one party to preclude the other party 
from a meaningful opportunity of reply and thus to impair the employees’ freedom of 
choice and thereby call into question the weight to be accorded to the results. It is not every 
unanswerable claim which will cause the Board to intervene. However, in those instances in 
which a claim is made, which is in fact false and which relates to a significant factor which 
would be involved in the voter’s final evaluation of the issue on which he is voting, and 
which the other party has not had adequate opportunity to dispute, the Board will act by or- 
dering a new representation vote. See Joseph Gould and Sons Limited 52 CLLC 417,039. 


p2. In the case before us we have no hesitancy in finding that the respondent’s high- 
lighted reference to the applicant’s initial constitution to make the point that members of 
this voting constituency were being asked to elect as their bargaining agent an entity which 
would not permit them to have a voice in the decision-making of the Executive which would 
govern their destiny, was raising a fundamental issue of major importance to the voter. The 
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fact that the respondent had no reason to believe that the document was not current and the 
fact, that the respondent identified its source so that the statement was technically correct 
could not affect the perception of a recipient of the communication that this was indeed the 
current constitution. 


13. We note that as soon as the respondent learned of the factual inaccuracy it imme- 
diately took steps designed to rectify the matter. This attempted rectification however, in 
our view, was deemed to be ineffectual because of the combination of time constraints 
arising from the fact that there was but one more day in which the school would be open 
and the impending onset of the silent period. The applicant’s efforts to combat the impres- 
sions created by the respondent's first letter, in our view were similarly ineffectual and for 
the same reasons. For these reasons, the Board is of the opinion that the vote was unlikely 
to disclose the true wishes of employees. 


14. The question remains as to whether the applicant by waiting until May 25 to re- 
quest the direction of a new vote, has failed to move on a timely basis. It is noted that the 
applicant, immediately in becoming aware of the respondent’s action notified both the re- 
spondent and the Registrar of its concerns and that it was reserving “any legal rights which 
may be available”. It is also noted that as of the time of such written communication (re- 
ceived by the Board on May 14), the applicant was aware of the respondent’s agreement to 
distribute a retraction but that because of time constraints such retraction would not be by 
mail. The applicant was not then aware as to what would be the form of the respondent’s re- 
traction. 


iy It seems to us that the applicant moved expeditiously under the circumstances. Of 
more importance to the Board, however, is that the result of the vote cannot be relied upon 
as a true expression of the wishes of the employees upon which the Board may act. The 
Board therefore directs that the vote of May 17, 18 be set aside and that a new vote be held. 


16. The voting constituency shall be as previously set out in the Board’s decision of 
May 9, 1979 and all employees of the respondent in such voting constituency, as of the date 
of this Order who have not voluntarily terminated their employment or who have not been 
discharged for cause between that date and the date the vote is taken will be eligible to vote. 


17.The matter is referred to the Registrar. 
DECISION OF BOARD MEMBER J.D. BELL: 


l. I disagree with the decision of the majority to direct a new vote be held at 
McMaster. 


2 The letter of May 9th issued by the respondent contained the best information re 
the constitution of the applicant union that was available to the public at that time. How- 
ever when the applicant expressed concern to the respondent that the information was not 
up to date and supplied the new constitution, the respondent took all reasonable steps to 
make this information available to the voting constituency. Further the applicant also had 
an opportunity to reply by letter and by poster up to and including May 13th. 


Be It can not be said the issuing of the letter of May 9th precluded the applicant of a 
meaningful opportunity to reply as four clear days were left before the silent period began. 
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4. The group of employees are graduate assistants at the university and as such are 
the intellectual elite of the student body. They must be quite capable weighing all informa- 
tion before them and making their own decisions. For the majority to presume that the bal- 
lots they cast are not a true expression of their wishes is an insult to their intelligence 


a: The parties have advised the Board that agreement has been reached on the dis- 
puted ballots and who is eligible to vote. I would therefore deny the request for a new vote 
and finalize the count of the vote held on May 17, 1979. 


0368-79-R United Steelworkers of America, (Applicant) 
v. Radio Shack and A & A and Tandy Electronics Limited, (Respondents). 


Related Employer — Corporate re-organization removing certain employees from bargaining 
unit — Section 1(4) designed to preserve bargaining rights threatened by non-arm’s length restructuring. 


BEFORE:Kevin M. Burkett, Vice-Chairman and Board Members C. Ballentine and F.W. 
Murray. 


APPEARANCES:James Hayes and Gaye Lamb for the applicant; B.W. Binning for the re- 
spondent Tandy Electronics Limited. 


DECISION OF THE BOARD;July 17, 1979 


l. This is an application under section 1(4) of the Act in which the applicant trade 
union claims that associated or related activities or businesses are and were carried on by 
Radio Shack, A & A and Tandy Electronics Limited at a common location, namely 279 
Bayview Drive, Barrie, Ontario and that these companies are one employer for purposes of 
the Act. The applicant seeks a declaration to this effect from the Board. 


i. The facts in this case may be summarized as follows. The parent company, Tandy 
Corporation, Fort Worth, Texas, as part of its overall operations, is engaged in the manu- 
facture and retailing of stereo and other electronic equipment on a worldwide basis. The 
parent operates in Canada through a wholly owned subsidiary, Tandy Electronics Limited 
(Alberta). There are presently three divisions of Tandy Electronics in Canada; A & A Can- 
ada imports electronic equipment, T.C.E. Canada manufactures antenas and power sup- 
plies, and Radio Shack Canada distributes and retails the company’s product line. Each of 
the Canadian divisions are under separate management reporting directly to the Fort Worth 
head office. There is no manager in Canada who co-ordinates the activities of the Canadian 
Divisions. Prior to November, 1978 the importing function was carried on through A & A 
International, a non-Canadian based subsidiary of the parent. As the result of a ruling 
handed down by Revenue Canada in July, 1978 the Company took the decision to establish 
a separate Canadian importing division; A & A Canada reporting directly to corporate 
headquarters in Fort Worth. The company operates a distribution centre in Barrie, Ontario 
and at all material times both Radio Shack distribution personnel and A & A Canada per- 
sonnel have been housed in the same facilities. A & A Canada places orders through A & A 
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International who deal with overseas manufacturers in the name of A & A Canada. Im- 
ported goods are cleared through Customs by A & A Canada and are checked on arrival at 
the company’s Barrie distribution centre by Radio Shack Canada quality control personnel. 
If the defective ratio on the random check is greater than 3 per cent, A & A Canada quality 
control personnel are called in to do a 100 per cent check. If the goods are found to be de- 
fective they are either reworked by A & A Canada or sent back. It is A & A Canada who is 
legally entitled to claim compensation for defective goods from the manufacturers. 


3 The applicant union filed an application for certification in respect of the employ- 
ees of Radio Shack on June 6, 1978. At that time the 100 per cent check and the reworking 
now being done by employees of the A & A Canada Division was being done by employees 
of Radio Shack; albeit on a reduced scale. There is no dispute between the parties that the 
employees who performed these functions at the time of the filing of the application for cer- 
tification were included on the lists of bargaining unit employees submitted by the compa- 
ny. These employees, however, did other work as well for Radio Shack. The union was cer- 
tified as bargaining agent for both a full-time and a part-time unit of employees of Radio 
Shack employed at Barrie. The company did not seek to distinguish between employees per- 
forming the 100 per cent check of incoming goods for A & A International at the time of the 
applcation and the remainder of those employees affected by the application for certifica- 
tion. In light of the separate A & A Canada Division which has existed since November, 
1978, the company now takes the position that A & A Canada employees are not covered 
by the certificate issued by the Board. A & A Canada presently employs approximately 8 
persons who would fall within one or other of the two bargaining units. Two of these em- 
ployees performed the same functions with Radio Shack prior to November, 1978. 


4. The evidence establishes that A & A operates under separate management from 
Radio Shack and reports directly to the Fort Worth Headquarters. A & A Canada ee 
ees are hired by A & A Canada and their terms and conditions of employment are set by A 
& A Canada. A & A Canada maintains a separate financial statement and charges Radio 
Shack for the services performed by it. In all material respects the relationship between A & 
A Canada and Radio Shack Canada is the same as that between T.C.E. Canada and Radio 
Shack Canada. T.C.E. Canada also reports directly to company headquarters and maintains 
its own financial statements. Radio Shack performs a payroll function for both T.C.E. and 
A & A, both rent space from Radio Shack and as of the date of certification the service and 
parts employees of Radio Shack worked in the same building as the T.C.E. employees. The 
union filed a separate application for certification in respect of T.C.E. employees in Novem- 
ber, 1978. Neither party sought to link the T.C.E. employees and the Radio Shack employ- 
ees when separate applications were filed in 1978 and at all material times they have been 
treated by both parties as two separate and distinct groups of employees. 


>. The union argues that the evidence establishes Radio Shack and A & A Canada 
‘to be associated or related businesses carried on under common control or direction and 
asks the Board to exercise its discretion under section 1(4) of the Act and make the declara- 
tion sought. The union maintains that in circumstances where a company restructures its 
operation, for whatever reason, it ought not to be permitted to interfere with the scope of 
bargaining rights where the employees who were within the bargaining unit continue to do 
the same work at the same location but under the direction of a related business. The union 
points out that T.C.E. Canada was set up long before the union applied for certification and 
has been treated by the parties from the outset as a separate entity and argues that while the 
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corporate relationship of T.C.E. Canada to Radio Shack Canada may be the same as the re- 
lationship between A & A Canada and Radio Shack Canada, the Board should exercise its 
discretion under section 1(4) in respect of Radio Shack Canada and A & A Canada on the 
basis of the effect which the company’s internal reorganization, which took place after the 
application, has had on the union’s bargaining rights. The union is not seeking a section I(4) 
declaration in respect of Radio Shack Canada and T.C.E. Canada. 


6. The company maintains that Radio Shack Canada and A & A Canada are not 
under common control or direction and consequently, the Board has no authority to make 
the declaration sought by the union. The company argues that prior to November, 1978 the 
quality control function was subcontracted from A & A (Nevada) to Radio Shack and 
maintains that an employer has a right to end a subcontracting arrangement without it be- 
ing subject to a section 1(4) declaration. The company claims that the union continues to 
represent all of the employees of Radio Shack who work for Radio Shack Canada within 
the defined unit and in the result there has been no erosion of the union’s bargaining rights. 
It is the company’s position that the Board cannot find A & A Canada and Radio Shack 
Canada to be related employers having already treated T.C.E. Canada and Radio Shack 
Canada as distinct entities when in fact the same corporate relationship exists between A & 
A Canada and Radio Shack Canada as exists between T.C.E. Canada and Radio Shack 
Canada. 


a. Section 1(4) of the Act provides: 


“Where, in the opinion of the Board, associated or related activities or 
businesses are carried on, whether or not simultaneously by or through 
more than one corporation, individual, firm, syndicate or association or 
any combination thereof, under common control or direction, the 
Board may, upon the application of any person, trade union or council 
of trade unions concerned, treat the corporations, individuals, firms, 
syndicates or associations or any combination thereof as constituting 
one employer for the purposes of this Act and grant such relief, by way 
of declaration or otherwise, as it may deem appropriate.” 


Section 1(4) of the Act is designed to deal with situations where more than one legal entity 
carries on related business or activities under common control and direction and where “‘it 
may not make industrial relations sense to allow the legal form to dictate and possibly frag- 
ment the collective bargaining structure.” There are three conditions which must be met be- 
fore the section can be applied. 


(a) There must be more than one corporation, firm or individual asso- 
ciation or syndicate involved. 


(b) These entities must be under common control or direction, and 
(c) they must be engaged in associated or related business activities. 
If these three conditions are met the Board is given a discretion under the statute to make a 


declaration that the entities in question constitute one employer for purposes of the Act. 
The Board has consistently exercised its discretion under section 1(4) to preserve rather 


. 
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than to extend bargaining rights. It has been reluctant, however, to make a section 1(4) dec- 
laration where the applicant union has delayed its application with the result that the decla- 
ration will impose a bargaining agent upon a group of employees who may desire a different 
bargaining agent or no bargaining agent at all. 


8. It is clear on the evidence that A & A Canada and Radio Shack Canada carry on 
related business and are under common control. A & A Canada is the importing arm of Ra- 
dio Shack Canada and both entities are owned by and report directly to the Tandy Elec- 
tronics Corporation of Fort Worth, Texas. The preconditions to the exercise of the Board’s 
discretion under section 1(4) of the Act are established in evidence and hence the issue 
which must be decided is whether or not the Board should exercise its discretion under sec- 
tion 1(4) and grant the declaration sought by the trade union. 


2 The union has moved expeditiously in this matter so that the Board does not feel 
constrained by reason of the passage of time. This is not a case where the Board should re- 
fuse to exercise its section 1(4) discretion and defer to the certificatin procedures under the 
Act because the passage of time has given rise to a legitimate expectation by those who may 
be affected that they are unrepresented and have a right to choose a bargaining agent of 
their choice. In this case the employees who were doing the same work at the same location 
as those now claimed by the company not to be represented by the union were considered 
by the parties at the time of the application for certification as falling within the scope of the 
union’s recognition. At that time the work was done by Radio Shack Canada on a sub-con- 
tracting basis between corporate relatives. They are no longer considered by the company 
to be covered by the scope of the union’s recognition by reason of the work in question be- 
ing done by a newly established corporate relative and no longer performed by Radio 
Shack. Although the changes which have taken place have been described by the company 
as the termination of a sub-contracting arrangement wherein Radio Shack was paid to per- 
form certain work and the establishment of a separate and distinct entity to perform the 
same work, in reality the Board is faced with an internal corporate reorganization. Work 
which was previously done by one arm of the Tandy organization is now being done by an- 
other arm of the Tandy organization at the same location and with some of the same em- 
ployees. Although the change was made for sound business reasons and was not in any way 
motivated by a desire to oust the representation rights of the trade union in respect of the 
employees performing the work in question, the effect has been to remove these employees 
from the union’s recognition. Section 1(4) of the Act was designed to preserve bargaining 
rights which are threatened by non-arm’s length restructuring as in the instant case. Em- 
ployees who have been represented by a trade union should not be left unrepresented as the 
result of a corporate reorganization, regardless of the motives for the reorganization. Ac- 
cordingly, the Board hereby declares that Radio Shack of Canada, a Division of Tandy 
Electronics and A & A Canada, a Division of Tandy Electronics, both of whom carry on 
business at 279 Bayview Drive, Barrie, constitute one employer for purposes of The Labour 
Relations Act. In the result the persons who are employees of A & A Canada in Barrie 
within the meaning of the Act and who are not otherwise excluded from either of the bar- 
gaining units for which the union holds bargaining rights are represented by the applicant 
trade union. 


10. The decision does not speak to the relationship between Radio Shack Canada 
and T.C.E. Canada for purposes of The Labour Relations Act. While the evidence before the 
Board might support a finding that those two entities are under common control and direc- 
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tion and carry on related activities the Board would be reluctant to exercise its discretion 
under section 1(4) of the Act to declare those two entities to be one employer for purposes 
of the Act. The parties have treated them as separate from the outset, in contrast to the in- 
stant case, and consequently a heavy onus would fall to the union to convince the Board 
that it was not attempting to extend, rather than preserve, its bargaining rights if a section 
1(4) applciation were to be made in respect of T.C.E. Canada and Radio Shack Canada. 


2092-78-U Canadian Union of Public Employees and its Local 1320, 
(Complainant) v. Scarborough Centenary Hospital Association,(Respondent). 


Change in working condition — free parking privilege not part of collective agreement — 
notice revoking privilege given during first statutory freeze, but prior to second statutory freeze — 
privilege revoked during second statutory freeze — whether permissible 


BEFORE:R.O. MacDowell, Vice-Chairman and Board Members F.W. Murray and W.F. 
Rutherford 


APPEARANCES:1T. Edwards and A. Correa for the applicant; Murray Levis for the respon- 
dent. 


DECISION OF R.O. MacDOWELL, VICE-CHAIRMAN AND BOARD MEMBER F.W. 
MURRAY3July 3, 1979 


| 


l. This is a complaint filed under section 79 of The Labour Relations Act alleging 
that the respondent has breached the “statutory freeze” provisions of The Hospital Labour 
Disputes Arbitration Act, R.S.O. 1970, c. 208, as amended (hereinafter °>HLDAA”) by revok- 
ing the privilege of free parking. Section 10 of the HLDAA reads as follows: 


“Notwithstanding subsection | of section 70 of The Labour Relations 
Act, where notice has been given under section 13 or 45 of that Act by 
or to a trade union that is the bargaining agent for a bargaining unit of 
hospital employees to which this Act applies to or by the employer of 
such employees and, no collective agreement is in operation, no such 
employer shall, except with the consent of the trade union, alter the 
rates of wages or any other term or condition of employment or any 
right, privilege or duty of the employer, the trade union or the employ- 
ees, and no such trade union shall, except with the consent of the em- 
ployer, alter any term or condition of employment or any right, privi- 
lege or duty of the employer, the trade union or the employees, until 
the right of the trade union to represent the employees has been termi- 
nated.” 


This section of the HLDAA freezes the employer-employee relationship in its entirety, from 
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the time that notice to bargain is given until a new collective agreement is in effect between 
the parties. The union contends that free parking was a benefit “frozen” by section 10, and 
that the respondent was not entitled to unilaterally revoke it. 


pes The present complaint is the second one between these parties involving the alleg- 
edly illegal revocation of free parking. The first complaint arose in June, 1978 and was trig- 
gered by a notice from the respondent, dated May 4, 1978, indicating its intention to charge 
a parking fee from June 1, 1978. By a decision dated 18th July, 1978 (and reported at [1978] 
OLRB Rep. July 679) the Board upheld that complaint, and directed that the respondent re- 
instate free parking and compensate the aggrieved employees for any parking charges ille- 
gally imposed. It is unnecessary to repeat the Board’s reasoning in detail; it is sufficient to 
note its conclusion: 


“In other words, the Board has found that in order to protect the pur- 
pose of section 70, a party who wishes to revoke a privilege which may rea- 
sonably be expected to continue or re-assert a right which has been con- 
sistently waived must do so or communicate its intention to do so prior to 
the commencement of the freeze period so that minimal disruptions to the 
employment relationship will arise to interfere with the ongoing negoti- 
ations. 


In the instant case the privilege of free parking, which the employer had 
extended to the employees for more than a decade and which the em- 
ployees had every reason to anticipate would continue in the future, 
was unilaterally revoked during the freeze period without the consent 
of the trade union. Because the employer neither exercised its right to re- 
voke the privilege outside the freeze period nor communicated its intention 
to do so prior to the freeze, the Board finds that the respondent has vio- 
lated the provisions of section 70(1) of the Labour Relations Act, as 
modified by section 10 of the H.L.D.A. Act. Accordingly, the Board or- 
ders that the hospital forthwith reinstitute the privilege of free parking for 
employees and reimburse all employees for charges made for parking in vi- 
olation of the freeze period.”[Emphasis added] 


The effect of this Board decision was to preserve the benefit of free parking until the parties 
were bound by a new collective agreement — an event which, in the result, required resort to 
compulsory interest arbitration, the issuance of an award, and the incorporation of that 
award into a new agreement. However, the Board recognized that once a new agreement 
was executed, the respondent would be free to vary or revoke any benefit not specifically 
provided in the collective agreement. 


3% There is no dispute that the parties’ “old” collective agreement expired in March 
1978; that their subsequent negotiations did not resolve all of the matters in dispute, and 
that the unresolved issues were submitted to a board of arbitration composed of Robt. 
Davidson (chairman), H. Simon and B. Varty. Since the parties had previously agreed that 
their 1978-79 agreement should expire on March 31, 1979, the board of arbitration accepted 
this agreement and did not deal with the matter. The board of arbitration issued its award 
on December 20, 1978. Pursuant to section 6(2) of the HLDAA it remained seized of all 
matters in dispute between the parties until a collective agreement was in effect between 
them. The issue of free parking was dealt with as follows: 


“PARKING 


The Hospital posted a notice to all its employees, dated May 4, 1978, 
stating that a charge of five dollars per month, in the form of a payroll 
deduction or fifty cents per day, would be charged for parking as of 
June Ist and that a five dollar deposit for the magnetic cards required 
to activate the gate would be charged as well. The Hospital at no time 
prior to the initiation of this change sought the consent of the employ- 
ees or the Union in this matter. 


It is recognized that there were no charges made for parking prior to 
May 4, 1978, and that there were employees who did not require or use 
parking facilities. It is considered, however, that those who did use such 
facilities, at no cost to them, considered that free parking was part of 
the rights and privileges of their employment. The subject of parking 
costs has not, as far as the evidence reveals, been a subject of negotia- 
tions in past Agreements and the Board is not aware of any alternative 
parking conditions. 


In this instance, the privilege of free parking which the Hospital had ex- 
tended to all its employees for many years was unilaterally revoked 
without, as above noted, discussion with or the consent of the employ- 
ees or the Union. 


As, under section 70(1) of the Ontario Labour Relations Act, the employer 
shall not alter the employees’ rights or privileges during the period of con- 
tract renewal unless with the consent of the Union, we award that the Hos- 
pital shall forthwith reinstate the privilege of free parking for employees in 
the bargaining unit and reimburse all such employees affected for parking 
charges paid by them since June 1, 1978.’|Emphasis added] 


The dissenting member of the Board commented: 


4. 


“The requirements of section 70(1) of the aforesaid Act are expressly 
applicable to only the period of time between the date when notice is 
given of intent to bargain a collective agreement and the date when the 
negotiations have been completed. However, the award of this Board 
appears to deny the Hospital its legal right to alter the free parking 
privileges at any time outside the period of negotiations. With this 
award I must dissent.” 
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These references to section 70 of The Labour Relations Act, and the requirement 
that the respondent “reinstate” free parking and “reimburse” its employees are somewhat 
puzzling. A board of arbitration is expressly prohibited from dealing with matters within the 
exclusive jurisdiction of the Labour Relations Board (see section 6(1) of the HLDAA), and 
in any event the Labour Relations Board had already dealt with the matter in its July deci- 
sion. Of course, the arbitration board does have jurisdiction to include free parking in the 
package of wage and fringe benefits in its arbitration award. In the present case, this could 
transform what was previously an ex gratia benefit into a provision of the agreement which 
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could not be unilaterally withdrawn. In view of the dissenting member’s remarks, it would 
appear that this may have been the arbitration board’s intention. It is certainly clear that 
the board intended to preserve the benefit of free parking, at least until the expiry of the 
agreement on March 31, 1979. 


Be The respondent has been attempting to do away with free parking for a number 
of months and has only been prevented from doing so by the statutory freeze. In fact, the is- 
sue of free parking has been the subject of other proceedings before the Board in addition to 
those mentioned above. (See: Scarborough Centenary Hospital Association [1979] OLRB 
Rep. Jan. 56.) It must have been apparent to the employees that the hospital intended to re- 
voke free parking as soon as it was permitted to do so. The employees could not reasonably 
expect that the privilege would continue past March 31, 1979. 


6. On December 27, 1978 the respondent notified the union that it would begin to 
charge for parking “effective April 1, 1979 or sooner if permitted.” By letter dated January 
15, 1979 the union gave notice to bargain for a new (1979-80) collective agreement to re- 
place the one which the parties had agreed would expire on March 31, 1979 but which had 
not yet been finalized. This notice to bargain, if effective, would trigger a “new” freeze until 
the parties have concluded their 1979-80 agreement: however, the “o/d” freeze (i.e., the one 
referrable to the 1978-79 negotiations) would also remain in place until the 1978-79 collec- 
tive agreement was in effect. The manner in which a arbitration award is transformed into 
a collective agreement is governed by sections 7(5) — 7(7) of the HLDAA: 


“(5) Within five days of the date of the decision of the board of arbitra- 
tion or such longer period as may be agreed upon in writing by the par- 
ties, the parties shall prepare and execute a document giving effect to 
the decision of the board and any agreement of the parties, and the 
document thereupon constitutes a collective agreeement. 


(6) If the parties fail to prepare and execute a document in the form of 
a collective agreement giving effect to the decision of the board and any 
agreement of the parties within the period mentioned in subsection 5, 
the parties or either of them shall notify the chairman of the board in 
writing forthwith, and the board shall prepare a document in the form 
of a collective agreement giving effect to the decision of the board and 
any agreement of the parties and submit the document to the parties 
for execution. 


(7) If the parties or either of them fail to execute the document pre- 
pared by the board within a period of five days from the day of its sub- 

' mission by the board to them, the document shall come into effect as 
though it had been executed by the parties and the document there- 
upon constitutes a collective agreement under The Labour Reiations 
Act,” 


fic Following release of the December 20, 1978 award, the parties met in order to set- 
tle the contract language: but were unable to agree on appropriate language with respect, 
inter alia, to the issue of free parking. The employer took the position that free parking 
should not be included as a term of the agreement. The union wrote to the chairman of the 
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arbitration board requesting him to resolve the matter. In response to the union’s request, 
the chairman of the arbitration board wrote: 


“This subject resulted in lengthy debate at the Arbitration Board meet- 
ings and Mr. Simon did emphasize repeatedly that the conclusion reached 
(with one dissent) covered the period to March 31, 1979. My notes clearly 
indicate that, inasmuch as the subject of parking was not in previous 
agreements and did not arise until a date midway in, or certainly late in 
the period covered by the Agreement with which we were concerned, 
the subject of parking should be adjudicated and reimbursement made 
to those employees who had been required to pay parking charges since 
June 1, 1978. 


If, in the forthcoming agreement, this subject is introduced, it must be 
negotiated “between the parties. Our job was to resolve the issues be- 
fore us and to make adjustments which, in our opinion, were necessary 
within the period covered by the agreement. Accordingly, it is my opin- 
ion that the subject of parking, having been adjusted for the period from 
June 1, 1978, to March 31, 1979, should not appear as an article in the 
1978 agreement.”[Emphasis added] 


Again, it is apparent that the arbitrator intended to create a benefit which would remain in 
effect until March 31, 1979 — the date on which the parties wished their 1978-79 agreement 
to terminate. It is not clear how the arbitrator expected to create an enforceable right if it 
were not to be included as a term in the collective agreement. 


8. Following receipt of the arbitrator’s letter, the union made no further request to 
the board. On March 7, 1979, the pastes executed a document which purports to be a col- 
lective agreement and has a nominal expiry date of March 31, 1979, (as they had previously 
agreed.) The purported agreement does not contain any reference to the benefit of free 
parking, but the respondent did continue to provide free parking until March 31, 1979. 
Most of the terms of the agreement have been implemented, although by the date of the 
hearing, the wage provisions were still subject to A.I.B. approval. 


9. On March 8, 1979 (i.e., during the currency of the purported agreement and dur- 
ing the freeze triggered by the January |Sth notice) the respondent notified the employees of 
its intention to begin charging a parking fee on April 1, 1979 (that is, after the expiry of the 
purported agreement and the freeze which preceded it, but still during the alleged freeze 
triggered by the January 15th notice.) This announcement simply repeated what the respon- 
dent had already advised the trade union on December 27, 1978. On April 1, 1979 the re- 
spondent began to charge for parking. 


II 


10. For many years the employees represented by the applicant have enjoyed the 
benefit of free parking; but that benefit has never been a part of any collective agreement. 
and has never been a term or condition of employment. Free parking has always been a 
“privilege” which, (subject to section 10) the respondent was entitled to rescind if it wished 
to do so. The arbitration award of December 20, 1978 did not alter this situation. The award 
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does not contemplate the continuation of free parking beyond March 31, 1979. The arbitra- 
tor did not require that this benefit be included as a term of the collective agreement. He 
chose not to make free parking a term or condition of employment or an enforceable con- 
tractual right. Likewise the parties executed and implemented a document which was silent 
with respect to parking. We find that this document is a collective agreement even though 
some of its terms have not been implemented pending approval by the A.I.B. The execution 
of this agreement ended the freeze associated with the 1978 negotiations and terminated the 
Labour Relations Board order of July 18, 1978 which preserved free parking until the 1978- 
79 agreement was in effect. As a result, the only “freeze” which could be applicable on April 
1, 1979 is that associated with the 1979-80 negotiations and triggered by the January 15th 
notice to bargain. 


Be The second, or new, freeze would preserve the status quo existing as at January 15, 
1979, except insosfar as the situation has been modified subsequently by the mutual agree- 
ment of the parties. However, the term “status quo” is somewhat misleading, since it sug- 
gests a static situation while, in reality, the “status quo” is dynamic. On January 15, 1979 
the relationship between the parties consisted of the previous collective agreement, the arbi- 
tration award which the parties were in the process of transforming into a new collective 
agreement, and any “privileges” then existing, i.e., established ex gratia benefits which the 
employees could reasonably expect to continue. Free parking was being provided on Janu- 
ary 15, 1979; but the respondent had already indicated its intention to revoke this benefit, 
and this notice was given prior to the onset of any freeze triggered by the January I5th no- 
tice. Thus the revocation of the privilege was set in motion prior to the freeze. The arbitrator 
could have transformed this privilege into a collective agreement term which would then 
have been preserved by the freeze: but the award does not contemplate the continuation of 
free parking past March 31, 1979 and the arbitrator did not choose to include free parking 
in the collective agreement. As a result, the legal character of this benefit remained un- 
changed. The respondent remained free to rescind free parking in accordance with its ex- 
pressed intention communicated to the union on December 27, 1978. 


2 The Board is satisfied that in implementing paid parking the respondent was 
merely following through with its pre-established plan, and was not in violation of section 
10 of the HLDAA. While free parking was undoubtedly a privilege in existence on January 
15, 1979, it was a privilege subject to a specific limitation which had been established prior 
to the onset of the freeze. The privilege “expired” on March 31, 1979, as the employer had 
previously advised that it would. Section 10 of the HLDAA does not revive it, or override 
the limitation to which it was subject. What was preserved was a benefit of limited duration 
which, tee extrinsic to the collective agreement, was not preserved by the statutory freeze. 
It might also be observed that the result which we have reached seems consistent with the 
intention of the board of arbitration. 


Sie Having regard to the foregoing, the complaint is dismissed. 
DECISION OF BOARD MEMBER W.F. RUTHERFORD: 


ls After having considered the decision of the majority of the Board, I find that I 
cannot agree. 


os The complainant alleges that the respondent Hospital has breached Section 10 of 


699 


The Hospital Labour Disputes Arbitration Act by revoking the privilege of free parking dur- 
ing the “statutory freeze period imposed by that Act.” 


8. The privilege of free parking had existed since the opening of the Hospital in 
1967. On May 4th, 1978, the Hospital posted a notice of its intention to charge employees 
for parking as of June Ist, 1978. 


4. In a decision dated July 18th, 1978, [1978] OLRB Rep. July 679, the Board di- 
rected the respondent to reinstate the privilege of free parking and to repay employees for 
the parking fees that had been collected from them. 


an The free parking issue was referred to arbitration pursuant to The Hospital Labour 
Disputes Act. The arbitration board maintained the privilege of free parking for employees, 
but only for the life of the agreement, which expired on March 3st, 1979. 


6. The Hospital and the Union discussed parking for employees in the last round of 
negotiations as a contractual issue. The issue was submitted to the arbitration board when 
the parties were unable to resolve the matter. The fact that the arbitration board stated that 
free parking would only continue to the end of the contract is irrelevant. In my opinion it Is 
no different than any other term or condition of employment that may come up for renego- 
tiation on termination of the contract. To accept the position of the majority in this case 
would be contrary to the Board’s jurisprudence which requires the maintenance of the sta- 
tus quo in the employment relationship during the “statutory freeze” period. 


iE In the instant case there was an overlap of the freeze periods imposed by section 
10 of the Act due to the length of the negotiations and the resulting arbitration proceedings. 
Because compulsory arbitration is imposed by The Hospital Labour Disputes Arbitration Act, 
there is no pressure on either party to reach an immediate settlement of the contractual is- 
sues. They are content to leave it to the Arbitration Board to resolve their differences rather 
than hammering them out at the negotiating table. 


8. In the instant case, the arbitration board stated that free parking for employees 
continue to the end of the agreement. Once the arbitration board found that free parking 
should continue, they did not need to suggest that it carry on past the termination of the 
contract in order for it to become caught by the statutory freeze. If the parties cannot effect 
a settlement in this round of negotiations, an arbitration board will again decide the terms 
and conditions of employment which may or may not include the privilege of free employee 
parking. 


9, The current agreement ended on March 31st, 1979. The Union gave notice to 
bargain for a new collective agreement on January 15th, 1979. However, at that time the 
parties were still under the statutory freeze which commenced on May 4th, 1978 and did not 
end until the collective agreement which expired on March 3Ist, 1979, was signed on March 
7th, 1979. Thus there was an overlap of the two freeze periods. The first statutory freeze pe- 
riod continued when the second statutory freeze period commenced on January 15th, 1979. 
In my view, the Hospital cannot revoke the privilege of free parking since it is a privilege 
which was in existence at the time the second freeze period commenced and the first freeze 
period was still continuing. 
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10. During the current negotiating sessions the parties will no doubt once again dis- 
cuss employee parking. Now it will be up to the Hospital which has made employee parking 
a monetary issue to either bargain with the Union over that issue, or if the parties are again 
unable to resolve the matter during the negotiations to submit the question to compulsory 
arbitration. 


Dk As the freeze under section 10 the The Hospital Labour Disputes Arbitration Act 
was in effect at the time the Hospital revoked the privilege of free parking, I am of the opin- 
ion that the Hospital has violated section 10 of The Hospital Labour Disputes Arbitration Act 
and would order that the Hospital forthwith reinstate the privilege of free parking for the 
employees and reimburse all employees for charges made for parking in violation of the 
Act. 


1314-77-R_ Spar Professional and Allied Technical Employees’ Association, 
(Applicant), v. Spar Aerospace Products Ltd., (Respondent), v. Group of 
Employees, (Objectors). 


BEFORE: Arthur L. Haladner, Vice-Chairman, and Board Members O. Hodges and R.W. 
Redford. 


APPEARANCES: James Hayes, Maurice Green, S.S. Sachdev, E. Quittner and G. Whitehead 
for the applicant; J. Perry Borden, Q.C., Barry H. Bresner, E. Peter Birch, Eric R. Grimshaw 
and Rob Giel for the respondent. 


DECISION OF ARTHUR L. HALADNER, VICE-CHAIRMAN, AND BOARD MEM- 
BER O. HODGES; July 26, 1979 


ie This is an application for certification. In a decision dated May 29, 1978, the 
Board, pursuant to the provisions of section 6(1a) of The Labour Relations Act, certified the 
applicant as bargaining agent for all employees of the respondent employed in the munici- 
pality of Metropolitan Toronto as professional engineers, engineers, engineers-in-training, 
scientists and allied technical employees, save and except employees reporting directly to 
vice-presidents and those above the rank of such employees, all persons covered by the col- 
lective agreement between U.A.W. Local 673 and Local 112 and the respondent, those per- 
sons employed in the personnel and employee relations, finance, marketing and contracts, 
pricing and program analysis departments, and the manufacturing, repair and overhaul di- 
vision, persons regularly employed for not more than twenty-four hours per week, and stu- 
dents employed during the school or university vacation or on work term assignment and, 
pending final resolution of the composition of the bargaining unit, also excluding group 
leaders, section chiefs, supervisors and managers. \n that decision, the parties were advised 
that the final resolution of the composition of the bargaining unit would be determined fol- 
lowing the report of the Labour Relations Officer. 


2 The report of the Labour Relations Officer, a four-volume report consisting of 
992 pages and 57 exhibits, was released to the parties on November 24, 1978. Both parties 
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requested a hearing before the Board to make representations, and this hearing was con- 
ducted on January 23, 1979, after which further written submissions were received. 


3. It is the position of the respondent that the persons sought to be included in the 
bargaining unit are persons who fall within the provisions of section 1(3)(b) of The Labour 
Relations Act, and accordingly are persons deemed not to be employees for the purposes of 
the Act. More specifically, the respondent objects to the inclusion of persons in the under- 
lined classifications on the ground that they exercise managerial functions. It also objects to 
the inclusion of persons in certain other agreed-upon classifications, namely, industrial engi- 
neer, senior cost estimator, and manufacturing cost and budget analyst, on the ground that 
they are employed in a confidential capacity in matters relating to labour relations and lack 
a community of interest with the bargaining unit employees. 


4. The “confidential” objection can be disposed of briefly. The evidence indicates 
that none of the persons in the agreed-upon classifications, all of whom perform traditional 
industrial engineering and estimating functions, supplying information to others, are privy 
to confidential information of the type which, if exposed, would adversely affect the inter- 
ests of the employer. It is noteworthy that all of the information they use, including 
projected labour rates, is available to bargaining unit employees. None of the persons in the 
disputed classifications have access to individual salary rates or play any role in negotia- 
tions. The Board finds that persons in these classifications are not employed in a confiden- 
tial capacity in matters relating to labour relations, and they they fall within the bargaining 
unit. 


5. The “community of interest” objection can be disposed of with even greater dis- 
patch. The evidence disclosed no justification for such an objection, and none was ad- 
vanced. 


6. The “managerial exclusion” objection, on the other hand, raised an important 1s- 
sue in the Board’s administration of section 1(3)(b). This is the first occasion that the Board 
has been called upon to determine the application of the managerial exclusion in a scientific 
and professional engineering context, and it is to this issue that we now turn. 


oh Section 1(3)(b) of The Labour Relations Act states: 


“1(3) Subject to section 80, for the purposes of this Act, no person shall 
be deemed to be an employee, 


(b) who, in the opinion of the Board, exercises managerial functions 
or is employed in a confidential capacity in matters relating to la- 
bour relations.” 


8. In Chrysler Canada Ltd., [1976] OLRB Rep. Aug. 396, the Board had this to say 
about the section’s purpose: 


“The identification of management is fundamental to the scheme of 
collective bargaining as set out in The Labour Relations Act. What is 
contemplated is an arm’s length relationship between the employees 
represented by a bargaining agent, on the one side, and the employer 
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acting through management on the other side. The Act attempts to cre- 
ate a balance of power between these two sides by insulating one from 
the other. Employees, therefore, are protected from management inter- 
ference and domination by the prohibitions against employer interfer- 
ence with trade union and employee rights. Management, by the same 
token, is protected by excluding from collective bargaining either per- 
sons exercising managerial functions, or persons employed in a confi- 
dential capacity in matters relating to labour relations. Collective bar- 
gaining rights, therefore, are not universal, but must be qualified by the 
need to preserve a countervailing force on the employer side.” 


o Because the Act does not contain a definition of the term managerial functions, 
the task of developing criteria which can identify members of management has fallen to the 
Board. In recognition of the fact that the exercise of managerial functions may assume di- 
fferent forms in different settings, the Board has identified two benchmark situations — one 
where there is direct influence upon the employment relationship, and one where the 
influence upon the employment relationship is only indirect (see Inglis Limited, [1976] 
OLRB Rep. June 271). The Board has said that the more indirectly the exercise of a per- 
son’s job responsibilities influences the employment relationship of others, the more it looks 
to independent decision-making as the criterion for identifying that person as management; 
whereas the more directly the exercise of a person’s job responsibilities influences the em- 
ployment relationship of others, the more it looks to effective control or authority over other 
persons as the criterion. (See Chrysler Canada Ltd., supra.) 


10. The situations identified in /nglis are, of course, as the Board stated in Chrysler, 
only benchmarks and there is the possibility of many variations between them. The general 
criteria, although helpful in elucidating the problem of management identification, cannot, 
moreover, be mechanically applied, so as to resolve all situations. The different forms that 
the exercise of management functions may assume dictates that each situation be dealt with 
on an individual basis. (See The Globe and Mail Limited, [1976] OLRB Rep. Nov. 662; 
Carleton University, [1975] OLRB Rep. June 500; Chrysler Canada Ltd., supra). Further, the 
Board has indicated that it must be cautious in using the industrial model to make assess- 
ments about non-industrial or white collar situations where the decision-making process 
and control over employees varies considerably. (See Peterborough Civic Hospital, [1973] 
OLRB Rep. March 154.) 


Te In this case, the Board is dealing with a group of professional engineers operating 
within a highly technical and scientific environment. Before focusing specifically on the 
duties and responsibilities of the persons in the disputed classifications, it is instructive to 
describe in a general way the basic structure and character of the respondent’s enterprise. In 
these respects — nature of decision-making and control of employees — the situation at Spar 
does deviate significantly from the industrial model. 


12s As a competitor in the highly technical aerospace industry, Spar’s corporate 
structure is keyed to the co-ordination of the diverse tasks being performed by a large num- 
ber of experts working in a wide variety of specialized fields. The current work in progress is 
focused upon research, design and production of a Shuttle Remote Manipulator System for 
delivery to the NASA space shuttle program in the United States. The company is currently 
engaged in numerous additional research and development projects of equivalent sophisti- 
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cation involving subcontractors and customers in both the public and private sectors. Al- 
though the company is organized along divisional lines, wherein the three operating divi- 
sions (RMS, Engineering and Manufacturing) have responsiblities for doing work for 
money on a profitable basis and for providing service and specialist skills, the company 
functions on a “matrix”-project-oriented-basis for purposes of organizing the technical 
work required. This work is accomplished by sections, groups and sub-groups of engineers 
and scientists assembled on the basis of technical expertise to work together for defined pro- 
jects or project support purposes. Typically, the groups are headed by a group leader who 
co-ordinates and gives technical leadership to the work of his team. The size and continued 
existence of groups depends entirely upon the ongoing requirements of the program con- 
cerned. Overall program direction and co-ordination — including quality control, budget de- 
sign, scheduling and plan modification — is typically handled by levels of technical control 
boards in addition to the more senior individuals functioning at the level of program man- 
agement. 


13. This form of business organization relies upon the matching of the professional 
expertise of employees, individually and in combination, to the exigencies of a rapidly 
changing scientific program. The form of organization is necessarily fluid and depends for 
its definition upon the technical objectives of the moment. Individual responsibility may 
ebb and flow and is determined by the program itself as it places demands upon technical 
expertise and experience. It is very much a peer situation in which the roles of the players 
may vary depending upon the stage of the program and the function of the particular group, 
section or division. For that reason, no common terminologies have been used to describe 
certain job functions within the company and certain witnesses were unsure as to the 
“official job titles” of themselves or their colleagues. There are, of course, persons at Spar 
who occupy positions clearly identifiable on a more permanent — and traditional — 
hierarchical “line structure”. This structure is headed by a president, followed by a vice- 
president and general manager for each of the three divisions, and in turn by various direc- 
tors in each division who report directly to their representative vice-presidents. The Spar 
matrix is formed by the superimposition of the project function, which generates the work 
upon the line organization which services the various projects. 


14. Within this “matrix” form of organization, decision-making has been diffused to 
the extent that important recommendations both as to policy and personnel originate at the 
level of group leader, and below, as these persons engage their professional colleagues in re- 
sponse to their scientific and engineering assignments. That is not to say, however, that de- 
cision-making is “fragmented” in the sense described in McIntyre Porcupine Mines Ltd., 
[1975] OLRB Rep. Apr. 261, the decision upon which the respondent places primary em- 
phasis. By contrast with the situation in McIntyre, decision-making authority at Spar is 
extremely centralized residing in a small cadre of managers having ultimate control over 
every aspect of the company’s operation. Although each employee at Spar has, by reason of 
his specialist training and expertise, significant input into the decision-making process, all 
recommendations proceed upward through a number of tiers of authority wherein succes- 
sive recommendations are made until an ultimate decision is reached at the level of a direc- 
tor, vice-president, or the president himself. Decisions are made, and permission for various 
courses of action is granted, only at the top after senior management have checked and bal- 
anced the recommendations made by expert personnel at any level of the company. The 
tight control exercised by senior management is illustrated by the fact that all recommenda- 
tions for overtime must be approved by the vice-president or president. 
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1S: An understanding of the way in which Spar employees are supervised requires an 
appreciation of the distinction between “executive” and “colleague” authority. This distine- 
tion is nicely drawn in the following excerpt from a study on professional employees by Pro- 
fessor W. D. Wood, Personnel Administration and Professional Employees, Industrial Rela- 
tions Centre, Queen’s University, Reprint Series No. 3: 


“Executive authority is found in the traditional business organization, 
where the boss has complete authority and gives orders without being 
expected to defer to the opinions of subordinates. Colleague authority, 
on the other hand, permits persons of unequal status to participate in 
decisions. Professional employees adopt to a system of colleague au- 
thority and find it difficult to accept the conditions of executive author- 
ity that usually prevail in industry. 


If one accepts the approach of “colleague authority”, then a number of 
elements of supervision follow. The supervisor is the chairman but not 
the boss of his professional unit. He provides the environment and cli- 
mate in which ideas of others will grow. Indeed, he is the catalyst for 
productive effort. Thus, while encouraging all sorts of individual initia- 
tive and listening at times to all sorts of “crazy” ideas, he must find 
some way of keeping his team on the field. 


To ensure that the professional employee is fully motivated, it is essen- 
tial that he be treated as a full member of the team. In order to reach 
sound decisions, management frequently takes the professional into its 
confidence and relies upon his counsel. Thus, the professional staff man 
wants, and deserves, credit for his original work and for the reports and 
papers he has developed. He wants above all his unusual contributions 
to reach the attention of top men. 


In view of the foregoing, it is not time to question the effectiveness of 
the traditional line organization system of directing large numbers of 
technical and professional employees? It may be that, in attempting to 
adapt to staff employees a system of supervision originally designed for 
managing large groups of payroll employees, Canadian industry is “ov- 
ermanaging” its staff personnel. Even cursory examination reveals that 
the duties assigned to professional personnel are generally carried out 
by individuals and rarely can be shared. To the degree that current su- 
pervisory methods blur the identification of an individual with his own 
ideas, Management misses opportunities of giving encouragement to its 
highly trained employees. This, then, is another area where manage- 
ment ought to be directing a great deal of thought. Perhaps the organi- 
zational chart of the future for staff groups will look like the scientist’s 
symbol of the atom — with specialist groups clustering around a man- 
agement nucleus and advising senior management in the areas of their 
specialty.” 


16. The Board agrees with counsel for the applicant that the Spar approach to super- 
vision bears a strong resemblance to Professor Wood’s model. It is clear from the evidence 
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that at Spar, which is comprised of many of the most gifted and highly trained scientific and 
engineering professionals in Canada, supervision plays more of a co-ordinative role than the 
traditional authoritative or disciplinary one. There are numerous references and descrip- 
tions in the transcript to the team or group approach to the work. For example: 


**...basically, what really happens is a programme starts in the prelimi- 
nary development phase where certain people, certain engineers, are 
put together and a team is formed and the purpose of these people is to 
talk to each other and sort of do a systems type of a development. As 
the work progresses, these individuals need more help, more technical 
help, in order to do their day to day work. The programme is getting 
more complex, technically more details are required, we’re getting into 
more detailed design phase and these groups are formed. What hap- 
pens it that a mechanical engineering group doesn’t...it will consist of, 
for example, many different specialized areas. There may be a thermal 
engineer in it who would look after the thermal aspects and there may 
be stress analysts or stress engineers, dynamics and mechanical systems 
type of people and they would work on their own areas to come up 
with an integrated system of approach, solving the problems in their 
specialist areas to solve basicaly...to fulfill the group objectives, which 
is to come up with a good technically sound system and that’s where 
every member is contributing, including the senior and junior mem- 
bers, and there are times when the person who is acting as a group 
leader is not as technically specialized as some of the other people who 
are working in the group...at the beginning of a programme you formu- 
late, or to have a team of people, maybe five or six, who work on the 
preliminary design phase and as you go from preliminary design phase 
into a more detailed design phase, there is need for further technical 
people to come and work in specialized areas, and as you work in these 
specialized areas, these experienced people who started on the prelimi- 
nary design phase of the programme happen to sort of assume a pri- 
mary role in these groups of people, that sort of crystalize over the 
years as you go through the thing. And, you know, these people who 
started on the programme are basically like a captain of a hockey team 
or something like that. This is how these people really happen to be 
there, they are experienced and they just assume that particular role...] 
think the analogy of a hockey team or a center in a hockey team is 
quite good, because these people are experienced and that’s how they 
work.” 


WE Not only are there significant differences in the type of supervision accorded the 
respondent’s professional employees, the evidence indicates that many of the persons in the 
disputed classifications spend a considerable amount of time doing work which is identical 
or similar to that performed by the employees they supervise. Further, the evidence dis- 
closes movement, although not as yet to any significant extent, from the position of, for ex- 
ample, section chief to that of project engineer in response to the company’s technical re- 
quirements. It is to be noted as well that experienced scientists and engineers who are in on 
the ground floor of a project or program frequently find themselves gradually assuming a 
leadership role as others are added to the group. There is often no formal promotion or ap- 
pointment to a leadership position as of a given date. 
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18. From these general observations, two general conclusions follow: 


First: that, at least at the lower levels of the respondent’s organizational 
hierarchy, recommendations by supervisory personnel cannot be con- 
sidered “effective” in the sense that that term is used by the Board as an 
indicia of managerial functioning. 


There are simply too many levels of authority beyond the individuals 
concerned. Furthermore, the persons who make these recommenda- 
tions are not the only presence in the workplace as were the shift bos- 
sess and foremen in McIntyre. Contrary to the position urged by coun- 
sel for the respondent, the fact that the recommendations of lower level 
supervisors are generally followed does not indicate that at Spar tradi- 
tional managerial decisions have been supplanted by a system of “ef- 
fective recommendation”. In the Board’s opinion, the high level of ac- 
ceptance which generally attaches to the recommendations of Spar per- 
sonnel (and it attaches even to the recommendations of persons in 
positions below the disputed ranks) is generally much more reflective of 
technical expertise and professional competence than the exercise of 
managerial functions. As counsel for the applicant put it, at Spar a 
good recommendation does not necessarily an effective recommenda- 
tion make. 


Second: that there is not in the professional setting existing here the 
same potential for a “conflict of interest” as might arise if, for example, 
the frontline supervisor in an industrial operation were included in a 
bargaining unit with persons they supervise. This labour relations real- 
ity was recognized by Professor Adams, the author of the McJntyre de- 
cision, in his paper on “Collective Bargaining by Salaried Profession- 
als”, presented to the National Conference on the Professions and 
Public Policy, October 15-16, 1976. 


19. With these general observations and conclusions, we can now outline what we 
consider to be the most salient facts relating to the duties and responsibilties of the persons 
employed in the classfications which are in dispute. We propose to deal first, and as a group, 
with the classifications of group leader — project, group leader — resource, section leader, 
and section chief — project (hereinafter referred to as “group and section leaders”). In our 
view, each of the persons in these four classifications should be disposed of in the same 
manner. There are marginal differences in duties and responsiblities, and perceptions. How- 
ever, these differences are not of significant magnitude to warrant different determinations. 
It should be stated here that the Board has included or excluded from the bargaining unit 
all persons in the disputed classifications consistent with the approach taken in McIntyre 
and urged by both parties here. 


AN Group and section leaders assign work to the members in their groups (sections) 
but these assignments are generally determined by the technical expertise and experience of 
group members. For example, if there is work involving structural dynamics, it goes to the 
person who is the expert in that field. When there is work that can be performed by any of 
the group members, the assignment is made on the basis of priorities and work loads. It 
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should be emphasized that while group and section leaders are responsible for the assign- 
ment of work, this responsibility is exercised within the framework of the team. As one 
group leader put it: 


“You have a single point contact for the purposes of the rest of the 
project, for the rest of the engineering world, obviously you have to 
have some measure of technical control, a single force or funnel of in- 
formation, but within that team there’s a very free and easy interchange 
of ideas and responsibilities, it’s a mutual thing. The team are doing the 
job, I’m merely responsible for making sure the job is done and I’m one 
of the team.” 


21. The same kind of informal control, within the framework of the team, character- 
izes the group and section leaders’ responsibilities in the area of work inspection. The work 
of the group (section) is reviewed — checked — for technical accuracy, but this review is colle- 
gial in essence wherein disputes are resolved on the basis of professional experience and 
specialist judgment, almost always by mutual agreement. The review function exercised by 
group and section leaders is, moreover, by no means final. The work of the group (in the 
main, technical documents) is also the consecutive responsibility of a number of levels 
above that of group and section leader, and the documents are executed at each stage. It is 
to be noted that the work of the group and section leaders is itself reviewed on a peer basis 
by fellow group and section members and may be changed as a result. All group and section 
leaders are heavily involved in highly technical bargaining unit work. 


22. The Board has concluded that, in the areas of work assignment and inspection, 
the functions performed by group and section leaders cannot, within the professional and 
technical setting of Spar, be characterized as “managerial” within the meaning of section 
1(3)(b). In so finding, we agree with and adopt the following conclusions of the National 
Labour Relations Board of the United States in General Dynamics Corporation — Corvair Ae- 
rospace Division, (1974), 213 NLRB 851, 1974-75 C.C.H. NLRB 415, 061, a case involving 
the determination of managerial status in a professional and technical context, and one in 
which the employer’s operation, the manufacture of aerospace systems and items for indus- 
try and the United States government, was organized on a matrix or project-oriented basis: 


“Work which is based on professional competence necessarily involves 
a consistent exercise of discretion and judgment, else professionalism 
would not be involved. Nevertheless, professional employees plainly 
are not the same as management employees either by definition or in 
authority, and managerial authority is not vested in professional em- 
ployees merely by virtue of their professional status or because work 
performed in that status may have a bearing on company direction ... 


Here while proposal managers and project leaders exercise a certain 
amount of discretion in assigning work, that discretion in assigning 
work, that discretion primarily is made by the only people technically 
competent to make it within the parameters set by the utilization of sys- 
tems engineering. Such discretions as the professional engineers may 
have in work assignment and direction, moreover, are exercised in a 
professional sense and are directly related to a professional responsibil- 
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ity for the quality of work performed on the projects to which they are 
assigned. They merely are providing professional direction and co-ordi- 
nation primarily for other professional employees.” 


In General Dynamics, which is the only decision of direct relevance to the situation at Spar, 
the National Labour Relations Board concluded that the Corvair proposal managers and 
project leaders did not have the type of discretion indicative of managerial status under the 
National Labour Relations Act, a statute which, in terms of its definition of management, is 
not more narrow than ours. 


oo: At Spar, control over budget including costing proposals and manpower require- 
ments flows essentially from customer decisions. These decisions are normally preceded by 
intensive proposal activity including participation by all levels of Spar personnel. Group 
and section leaders participate in budget formulation to the extent of preparing initial esti- 
mates which are done with the assistance of other group members. Apart, however, from 
some minor “juggling” which is normally done in colloboration with group members, they 
do not play any additional role in the process of decision-making which takes place at 
higher levels — the assistant program manager and above. None of the group or section lead- 
ers have independent purchasing authority in excess of $1,000. 


24. Group and section leaders have no authority to discharge or discipline and al- 
though two (both section chiefs — project) consider they have power to make recommenda- 
tion in that regard, they have not been so advised. In any event, the most that has occurred 
is an occasional verbal reprimand for lack of initiative, or the like, and even there proper 
standards are maintained on an informal and professional colleague bases. By contrast with 
the situation generally existing in industry, it is clear that discipline does not play an inte- 
gral part in the respondent’s system of management, as evidenced by the absence at Spar of 
a system of progressive or corrective discipline. Spar employees, no doubt by reason of their 
professional training and code of ethics, function in a highly autonomous and responsible 
manner. 


25: With respect to hiring, there is involvement, most notably by the group leaders — 
resource, who may interview prospective employees — to assess technical competence — and 
review resumés, but others (including the technical director and personnel department) are 
always involved, and the weight attached to any recommendation for hire is unclear. Group 
and section leaders have no power to hire and do not inform the person of his appointment; 
nor do they discuss salary. 


26. None of the group of section leaders attend meetings where personnel or labour 
relations matters are discussed. They do attend numerous meetings dealing with technical 
matters, some with customers. As indicated, these customer meetings are attended by every- 
one in the company. Group and section leaders have no power to grant leaves of absence 
which are governed by a company policy and no power to schedule vacations, although 
some may be consulted. 


DANE Persons wishing time off up to a day for personal reasons normally notify a group 
or section leader as a matter of courtesy, which courtesy is normally reciprocated. It is ex- 
pected, however, that professional persons have this right and, in our view, notification of 
departure confers no authority upon the person notified. The procedure for authorizing 
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overtime which, is stated, is strictly controlled from the very top, is that the group or section 
leader requests, on a monthly basis, a bulk allocation of overtime hours for the group. This 
request is subject to the approval of several tiers of authority up to the vice-president, all of 
whom initial the required form. Requests for individual overtime which are initiated by the 
person requiring the overtime also require numerous signatures, up to and including the 
president — in cases where more than ten hours is worked in a week. In this regard, the 
group or section leader functions as a conduit, passing the request upward. 


28. Group and section leaders are responsible for the completion of probationary 
forms wherein retention or release of the employee can be recommended. However, the 
company’s pre-hire screening process is so selective that this function cannot, as a practical 
matter, be considered significant. There is not a single example in the transcript of an em- 
ployee being released while on probation. 


2). The evidence indicates that group and section leaders have on occasion partici- 
pated in performance evaluations of group members by completing, in conjunction with the 
employee concerned, forms. However, in each case the forms as completed are subject to 
the review and approval of the next level supervisor who may modify the recommendation 
as it proceeds up the chain to the highest echelons of the company where a further “normal- 
ization” (standardization of ratings), without the input of the section or group leader, oc- 
curs. It appears that these forms, which are completed annually, influence the distribution 
of money for merit increases. However, group or section leaders are not asked for their 
opinion or recommendations as to the type of percentage of merit increase the group mem- 
ber should receive. The forms are purely rating sheets, and there is no place to recommend a 
promotion. The evidence indicates that group and section leaders are, for the most part, un- 
aware of the salaries paid to members of their groups. 
XXX 

30. In our opinion, the limited participation of group and section leaders in perform- 
ance evaluation ought not to weigh heavily in the determination of their status. As experi- 
enced professionals most familiar with the work of their colleagues, they are in a unique 
position to furnish a technical assessment of their performance. Given the “normalization” 
which occurs at successive levels, the exercise of this essentially technical evaluative func- 
tion cannot, in the Spar context, be considered an indicia of managerial authority. 


Bl. It is our conclusion, having regard to the above-noted considerations, that group 
leader — project, group leader — resource, section leader, and section chief — project, have 
neither the type of decision-making authority nor type of authority over employees which is 
indicative of managerial status. Although they possess a certain measure of control over the 
employees they supervise, this control is of a distinctly technical and professional type and 
is in all important respects subject to the approval of several tiers of authority beyond the 
individuals in question. The Board finds that the group leader — project, group leader — 
resource, section leader, and section chief — project, do not exercise managerial functions 
within the meaning of section 1(3)(b) of the Act and, accordingly, that they are included in 
the bargaining unit. 


p2. The major responsibility of Munn and Rife, the two project managers examined, 
is to co-ordinate the professional activities of group leaders and project engineers so that the 
end product of their efforts meets the customer’s technical engineering specifications and is 
completed within the constraints of the budget which is defined by senior management. 
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Project managers are responsible for the assignment of work to project personnel, but again 
the assignments are largely determined by the expertise of the personnel available. The task 
of the project manager is to identify the technical work required and then to ensure that the 
necessary expertise is present — by negotiating with group leaders and by making requests of 
senior management for the desired person. Daily review of the technical adequacy of the 
work is not a primary responsibility of the project managers. As stated, their primary job is 
to ensure that the end product meets the technical specifications. To this end, project man- 
agers chair weekly progress meetings at which the status of the various work units is re- 
viewed and technical problems with respect to costs and schedules are discussed. Project 
managers’ role in budget administration is limited to the reallocation of monies within the 
budget allotment — from one work package to another. They have no authority to alter the 
overall budget. Project managers have an independent purchasing limit of $1,000. 


33; Project managers have not been specifically advised of any authority to discharge, 
although they assume they can make recommendations in that regard. Neither project man- 
ager, however, has had occasion to do this. Both assume that they have authority to disci- 
pline employees with respect to work performance — by making verbal recommendations as 
to how the individual’s work can be improved — although not with respect to breaches of 
company rules and regulations. This disciplinary authority does not, in their view, extend to 
the issuance of written reprimands or suspension. 


34. Rife’s involvement in hiring is minimal, being limited to the occasional request of 
a supervisor for additional manpower. He is not in any way involved in the pre-selection in- 
terviews or program. Munn does interview, screen resumés, interview applicants and make 
recommendations as to hiring, but these recommendations are made when he “deputizes” 
for the manager of the Remote Sensing Department during the periods when the manager is 
not in the plant, and Munn assumes his authority and responsibilities. 


32 Project managers have minimal input into performance evaluation, their input 
being limited to the completion of rating forms. They have no involvement in the establish- 
ment of the rates of pay of persons they supervise. 


36. Project managers do not attend meetings where personnel or labour relations 
matters are discussed. 


Silk With the exception of the periods when Munn “deputizes” for the Remote Sens- 
ing manager, the picture which emerges of the project manager is that of a highly-skilled 
professional working, in Rife’s words, “within the confines of the company’s engineering 
procedures and policies”, albeit with a considerable amount of technical responsibility and 
freedom as regards work performance and deployment of personnel. In these respects, the 
duties performed by the project managers can be analogized to the powers exercised by de- 
partment heads in a university who co-ordinate the instruction efforts of their peers (see 
Carleton University, supra, University of Windsor, [1977] ORLB Rep. May 300) where depart- 
ment chairmen were included in the bargaining unit. In the Board’s view, the exercise of this 
co-ordinative function is not, in the Spar context, indicative of managerial authority. The 
Board finds that project managers do not exercise managerial functions within the meaning 
of the Act and are therefore included in the bargaining unit. 


38: By contrast with persons in the previously examined categories, the section chiefs 
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— resource report directly to the technical director of the company and make recommeda- 
tions to him without intermediate steps. The evidence establishes, however, that the techni- 
cal director retains in all cases the ultimate power of decision and that virtually all of their 
time is spent doing technically-oriented work, whether this be, for example, mathematical 
calculations or technical co-ordination of the work of the group. Time spent on personnel 
related matters is minimal. For the most part, section chiefs — resource function in essen- 
tially the same manner as the lower level group and section leaders. They assign work on 
the basis of technical adequacy and are governed by company policies with respect to leaves 
of absence, vacations and overtime. Section chiefs assume they have authority to issue ver- 
bal and written warnings and to recommend suspension or discharge, although they have 
never been specifically advised. However, with the exception of Davis, who claims to have 
made an effective recommendation for discharge — Davis “deputizes” for the technical di- 
rector in the event of the latter’s absence — the actual exercise of disciplinary authority has 
been confined to the issuance of the occasional verbal warning regarding work perform- 
ance. 


Bo. Section chiefs — resource play a greater role in screening and interviewing appli- 
cants for hire and in the performance evaluation process, and their recommendations are 
consistently followed, but again assessments are made on the basis of technical competence. 
It is to be noted that Saadatian has delegated some of his responsibilities in these areas to 
his section leaders and has generally accepted their recommendations. Section chiefs — 
resource do not recommend salary increases, although they are aware of the salaries of 
group members. 


40. The Board considers that the greater involvement of the section chiefs — resource 
in hiring and performance evaluation does not, considering the essentially technical nature 
of their assessments, make their role different in kind from that of persons in the previous 
classifications. It should be emphasized that the time spent in the performance of these 
functions is very minimal and that most of their time is spent doing technical work of a type 
similar to that performed by bargaining unit employees. The Board finds that the sections 
chiefs — resource do not exercise managerial functions within the meaning of section 1(3)(b) 
of the Act and that they are included in the bargaining unit. 


41. We do not make the same finding in respect of the manager. The manager, to 
whom nine people including two section chiefs report, has responsibility to plan, control 
and report directly to the program manager — on the functions of the RMS program opera- 
tions. In contrast to the section chiefs — resource, the manager is primarily involved in ad- 
ministrative, as opposed to technical, work and attends, on a regular basis, management, as 
opposed to technical, meetings. Further, the evidence indicates that the manager has a 
slightly greater role in hiring and in the performance evaluation process; in almost all cases 
he screens, interviews, often by himself, and makes recommendations which are consistently 
followed both as to hiring and salary; by contrast also with the section chiefs — resource, he 
makes specific recommendations regarding the merit increases to be allocated to the indi- 
viduals he supervises, and has some discretion in that area. The manager has also recom- 
mended, on his own initiative, promotions outside the performance evaluation process. As 
well, the manager has significantly greater authority in the area of budget and discipline. 
but these factors do not weigh heavily in our determination of his status. In our opinion, the 
manager exercises managerial functions within the meaning of section 1(3)(b) and repre- 
sents the first level of management in the respondent’s project organization. He is therefore 
excluded from the statutory definition of employee and from the bargaining unit. 


pal, 


42. At the hearing, the applicant agreed that the assistant program manager exercises 
managerial functions within the meaning of section 1(3)(b), and the Board so finds. 


43. The remaining classification in dispute is that of the supervisor. Persons in the su- 
pervisor category do not, as counsel for the applicant conceded, fit the model of the profes- 
sional employee described above. It is clear from the evidence that these persons, none of 
whom are professional engineers, more closely resemble in their functioning the industrial 
foreman or unit supervisor. Of the three supervisors examined, one supervises a group of 
draftsmen, another a group of drawing checkers, mostly leased personnel, and the third a 
group of mechanical development technicians. These technicians are represented by the 
United Auto Workers and are covered by a subsisting collective agreement with the compa- 
ny. The three groups in question function in a resource capacity for the various projects. 


44. Although the functions performed by the supervisor are, in the area of work as- 
signment and inspection, budget, overtime, etc., narrowly circumscribed by the respon- 
dent’s organizational structure the evidence reveals a significant role for the supervisor in 
the area of hiring and firing; the supervisors have either an independent authority or the 
power to effectively recommend. The evidence makes it clear, moreover, that each of the su- 
pervisors perform additional functions of a managerial nature. Oliver negotiates the rate of 
pay for the approximately fifteen leased personnel under his direction, and negotiates the 
starting salaries for permanent employees; Wilson makes effective recommendations as to 
whether employees should receive wage increases or promotions; and Mee is described as 
“foreman” in the U.A.W. collective agreement and, as such, represents the first stage in the 
grievance procedure. Mee has personally been the subject of grievances, has given evidence 
on behalf of management at arbitration hearings and has attended several second-stage 
grievance meetings. Apart from those employees whose salaries are established by collective 
agreement, the evidence is that the supervisors are aware of the salaries of the employees in 
their groups and have access to personnel files. 


45. Despite the fact that the duties and responsibilities of the supervisor are in certain 
areas narrowly circumscribed, it is our opinion, largely because of the authority they exer- 
cise in relation to the employees under them, that they exercise managerial functions within 
the meaning of section 1(3)(b). They are therefore not employees for purposes of the Act 
and are excluded from the bargaining unit. 


46. For the foregoing reasons, the Board finds that all employees of the respondent 
employed in the municipality of Metropolitan Toronto as professional engineers, engineers, 
engineers-in-training, scientists and allied technical employees, save and except employees 
reporting directly to vice-presidents; supervisors, managers and assistant program manag- 
ers, and those above the rank of supervisor, manager, and assistant program manager, per- 
sons covered by the collective agreement between U.A.W. Local 673 and Local 112 and the 
respondent, persons employed in the personnel and employee relations, finance, marketing 
and contracts, pricing and program analysis departments, persons regularly employed for 
not more than twenty-four hours per week, and students employed during the school or uni- 
versity vacation or on work term assignment, constitute a unit of employees appropriate for 
collective bargaining. 


47. A final certificate will now issue. 


a3 


48. The Board wishes to express its appreciation to counsel for their excellent briefs 
which were very helpful in disposing of this complicated and difficult matter. 


DECISION OF BOARD MEMBER R. W. REDFORD: 


A. The analysis of the organization of Spar Aerospace suggests that it is very similar 
to a university organization. The majority of the Board at paragraph 20 of its decision 
makes reference to the “informal control, within the framework of a team”. Simply because 
the Spar system seems to work effectively does not lead to the conclusion that the system is 
anything but results oriented where deadlines are set as tightly as possible and where great 
stress is placed on the area of costs. The fact that overtime must be authorized at a very high 
level is an indication of the strict control placed upon the operating situation. In my opin- 
ion, the industrial situation at Spar Aerospace cannot be compared in this instance to a uni- 
versity organization. I am of the view that the similarity between a university organization 
and the situation at Spar Aerospace ends after noting that both the university and Spar Ae- 
rospace employ highly skilled, highly educated employees. 


2. In light of this interpretation, the collegial relationship pales when compared with 
the industrial framework within which the employees of Spar Aerospace work. While it may 
be true that the Spar groups work effectively with one another, and that a professional’s 
area of expertise is respected, the fact remains that the operating system is tightly managed 
and tightly controlled. 


os With respect, I also disagree with the majority in its conclusion in paragraph 18 of 
the decision “that there is not in the professional setting existing here the same potential for 
a ‘conflict of interest’ as might arise if, for example, the frontline supervisor in an industrial 
operation were included in a bargaining unit with persons they supervise”. Surely the princi- 
ple of excluding supervisory staff from bargaining units is appropriate to any work setting, 
to any bargaining group, despite their history of co-operation and notwithstanding their 
level of sophistication. To suggest otherwise jeopardizes, in my view, the future bargaining/ 
supervisory relationship irreparably. Bargaining units must be set up based upon the princi- 
ple of the separation of management and supervisory groups from the bargaining unit in 
every case. 


4. In my view, the project manager does have significant managerial authority over 
an area which is a highly sensitive one in terms of the employment relationship at Spar Ae- 
rospace; that is, he has responsibility over the deployment of personnel. In addition, the 
project managers supply significant data to the performance review system. These functions 
are not similar to the functions exercised in a university situation by departmental chair- 
men. As | have indicated, the university situation is one that is vastly different from the in- 
dustrial setting as Spar. At Spar, where costs are closely controlled, where results are de- 
manded, and schedules are tightly planned, the deployment of personnel is a totally 
different activity than would be the case with the assignment of work at a university. 


an Performance evaluation and the deployment of personnel are, in my opinion, two 
of the most sensitive isues in the day-to-day relationship between employees and manage- 
ment. To suggest that a project manager could be part of the bargaining unit, and at the 
same time carry out these functions, does not recognize this reality. In addition, I would 
note that both project managers felt that they had a significant voice in any decision relating 
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to discharge. Both project managers assumed that they had authority to take some discipli- 
nary action. It must be stressed that simply because they have not had, to date, need to ex- 
ercise this authority, does not suggest that this authority does not exist in the project manag- 
er. This is particularly important in a group that is in the process of moving from a non- 
union environment to one where there will be a bargaining unit represented by a trade un- 
ion. 


6. In summary, it is my view that it is inappropriate for the majority to rely on the 
university setting in order to determine whether or not the persons in question are employ- 
ees for purposes of The Labour Relations Act. This case must be considered on its own facts 
as an industrial situation, albeit one where the incidence of conflict has not been seen to 
date. While I agree with the majority in excluding the supervisor, the section chief — 
resource, the manager and assistant program managers, I would have also excluded the 
project managers from the bargaining unit. 


1910-78-U Canadian Union of United Brewery, Flour, Cereal, Soft Drink 
and Distillery Workers, (Complainant), v. Superior Glove Works Limited 
(Respondent). 


Discharge for Union Activity — Section 79 — Anti-union andmus admitted — compelling eco- 
nomic evidence adduced supporting employer’s explanation of lay-off — union organizers not laid off — 
application dismissed 


BEFORE: Arthur Haladner, Vice-Chariman and Board Members C. A. Ballentine and C. 
G. Bourne 


APPEARANCES: J. McNamee and W. Rannachan for the complainant; W. G. Phelps, Paula 
Rusak and F. Geng for the respondent. 


DECISION OF ARTHUR HALADNER, VICE CHAIRMAN AND BOARD MEMBER C. 
G. BOURNE; July 9, 1979 


iE This is a complaint brought under section 79 of The Labour Relations Act 
respecting certain lay offs which took place in early February of 1979. At that time, the re- 
spondent discontinued production of a new line of heavy gloves and laid off the approxi- 
mately fourteen employees hired to produce it. The complainant alleges that the lay offs 
were taken in response to its organizing campaign, which was then in progress and, as such, 
are in violation of section 56 and section 58(a) of the Act. 


2. There can be no doubt — indeed it was acknowledged by counsel in his opening 
statement — that the respondent does not wish to operate with a union. The evidence indi- 
cates that Frank Geng, the respondent’s owner and general manager made, in the period 
immediately preceding the lay offs, no secret of his opposition to the complainant. This op- 
position manifested itself in interviews with employees regarding their union affiliation as 
well as statements to the effect that unionization might result in lay offs — in the event that 
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costs were pushed up. It is not surprising, therefore, that when lay offs occurred, they were 
regarded by employees with suspicion, and that this complaint was brought. The Board is 
not, however, concerned in this proceeding with employee perceptions — at least not direct- 
ly. What we are directly concerned with is the motivation of the respondent. The question 
we must decide is whether the decision to lay off was motivated by the complainant’s organ- 
izational activity. If it was, either in whole or in part, then the lay offs are an unfair labour 
practice in violation of the Act. 


3; The onus in cases such as this one is upon the employer to come forward with an 
explanation for its conduct from which it can reasonably be inferred that the actions com- 
plained of were not motivated by anti-union considerations. Here, the respondent led evi- 
dence through Mr. Geng that the decision to lay off was motivated by a number of eco- 
nomic considerations, the cumulative effect of which was to make continued production 
economically unfeasible. Mr. Geng’s evidence was explicit and precise, and was in no re- 
spect discredited under cross-examination. Further, his evidence as to the reasons for the 
lay offs was corroborated by his partner, Lamont Jackson, as well as by the respondent’s 
bank manager whose call to Mr. Geng, on January 24th, was a culminating factor in the de- 
cision to lay off. When the company’s evidence is examined in its totality, there can be no 
doubt that the lay offs can be justified on economic grounds. 


4. Counsel for the complainant contends, however, that even if that is so, and he 
could not say that it is not — the effect of the lay offs was to “chill” its organizing drive. 
Counsel asks the Board to draw the inference that this result was intended, and that it was a 
factor in the decision to lay off. 


5 The Board in a number of cases has found that a course of conduct, although jus- 
tifiable on business grounds, was nevertheless tainted by an anti-union motive. Weighing 
against such a conclusion in this case, however, are a number of evidential considerations. 
Apart from the fact that the lay offs were so clearly warranted on business grounds, there is 
the fact that none of the union organizers, all of whom were known to the respondent. were 
laid off — or in any way made the subject of employer reprisals. This, despite Mr. Geng’s ad- 
mittedly strong feeling towards them. At the hearing Mr. Geng acknowledged that he felt 
disappointed and betrayed by the efforts of some of his more senior employees to organize a 
union and that he had expressed his feelings. However, as stated, none of these more senior 
employees were laid off or discriminated against. Of the fourteen employees laid off, all 
were very junior people having been hired as trainees to work on the new line — some as lit- 
tle twenty days before. Mr. Geng gave evidence that he was unaware of whether these em- 
ployees were union organizers or supporters, and no evidence was offered to contradict him. 


6. But counsel contends that the lay offs, even if not taken as a punitive measure — 
against the employees laid off — were intended as a signal to other employees as to what 
might happen to them if the union was successful. This contention, while not beyond the 
realm of possibility, does not square with the evidence before us. The respondent’s conduct 
in the period in question was by no means subtle, and we must agree with the contention of 
its counsel that if the respondent intended to make an example by the lay offs, it likely 
would have made its meaning plain. 


us Another consideration weighing against counsel’s contention of a “chilling pur- 
pose”.is the absence in this case of any evidence from which knowledge — prior to the deci- 
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sion to lay off — can be imputed to the employer. Mr. Geng gave evidence, also uncontrad- 
icted, that he did not become aware of the organizational efforts of the complainant until 
January 30th — after the decision to lay off had been made and after the respondent’s fore- 
man had been instructed to commence the lay off procedure. If this evidence were untrue, it 
could certainly have been contradicted. It is noteworthy that the interviews of employees as 
to their union affiliation followed almost immediately the time at which the respondent con- 
cedes knowledge. 


8. Finally, it should be emphasized that this is not a case of a company discontinu- 
ing production of a long established part of its business — the situation in Academy of 
Medicine, [1977] OLRB Rep. Dec. 783, where the employer’s closure of its telephone an- 
swering service was found by the Board to have been motivated by anti-union 
considerations. The operation discontinued here had been in existence for a short time only 
— having been instituted on an experimental basis in response to difficult and unusual mar- 
ket conditions. As stated, the laid off employees were all trainees 


2: Our conclusion, having regard to these considerations, together with the Board’s 
assessment of the credibility of the witnesses, is that the lay offs were for reasons totally un- 
related to the presence of the union at Superior Glove and that, but for the complainant’s 
organizational efforts, the lay offs would have occurred and at the same time. That being the 
case, it cannot be found that the lay offs were contrary to the Act. This complaint is there- 
fore dismissed. 


10. It should be emphasized that the Board has made in this decision no finding as to 
whether the respondent’s conduct in the period preceding the lay offs constitutes a violation 
of the Act. Nor have we expressed any opinion as to the effect of such conduct upon em- 
ployee desires or free wishes. Although this conduct was referred to in the complainant’s 
particulars and has been considered by the Board — as evidence of the respondent’s anti-un- 
ion animus and modus operandi — it was not made the subject of a specific complaint or ap- 
plication. Accordingly, we do not consider it appropriate for purposes of this decision to 
make any findings or express any opinions in these regards. 


DECISION OF BOARD MEMBER C. A. BALLENTINE: 


Ne I am unable to concur in the decision of the majority in the instant case. In my re- 
spectful opinion, their decision is wrong in relation to the Board’s jurisprudence and does 
not provide a remedy for those employees whose rights have been clearly violated by the re- 
spondent. 


2. In support of the complaint brought under section 79 of The Labour Relations 
Act, the applicant alleged that the respondent employer acted contrary to sections 56 and 
58(a) of the Act in order to chill the applicant’s organizing campaign. The applicant estab- 
lished by clear evidence that the respondent’s part owner and general manager, Frank 
Geng, was vehemently opposed to the union, that he attempted to intimidate and coerce 
certain of its employees and that he implied should the union campaign continue future lay- 
offs may take place. In fact, the respondent’s general manager admitted that he knew who 
the union supporters were, that he took each suspected member (all women) into his office, 
individually behind a /ocked door, and suggested future lay-offs if the union was to succeed. 
The respondent in relation to the lay-off gave evidence that it was his original plan to lay off 
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gradually by a weeding out process, but when he became aware of the union organizing 
campaign he laid off en masse. 


Ds On the evidence before us I would have found as a fact that the termination of the 
grievors was motivated in part in order to thwart the the union organizing campaign, and 
that the evidence of the respondent relating to economic reasons for the sudden lay-off is 
self-serving and is an attempt to camouflage the real purpose of the lay-off. 


4. It is not sufficient in this case for the respondent to establish, as the majority 
seems to hold, that “... the lay off can be justified on economic grounds ...”” The onus falls 
on the employer to prove on the balance of probabilities that it did not contravene the Act. 
In discharging the onus the respondent must prove that the economic reasons it advances 
are the only reasons for lay-offs. As the Board in the Barrie Examiner case, [1975] OLRB 
Rep. Oct. 745 stated at page 749: 


“Given the requirements that there be absolutely no anti-union motive, 
the effect of the reversal of the onus of proof is to require the employer 
to establish two fundamental facts — first, that the reasons given for the 
discharge are the only reasons, and second, that these reasons are not 
tainted by any anti-union motive. Both elements must be established 
on the balance of probabilities in order for the employer to establish 
that no violation of the Act has occurred.” 


S: In my view the application of the Board’s normal tests would, in the circum- 
stances of this case, lead to the irresistable conclusion that the employer had failed to prove 
it had no anti-union motive for the lay-off. As the Board put the matter in The Ontario Edu- 
cational Communications Authority case, [1976] OLRB Rep. Nov. 721 at page 724: 


“The Board in assessing the employer’s explanation, must look to all 
the circumstances which surround the alleged unlawful acts including 
the existence of trade union activity and the employer’s knowledge of 
it, the employment history of the grievor and his involvement in trade 
union activity, unusual or atypical conduct of the employer following 
upon knowledge of trade union activity, the timing of the termination 
or other alleged unlawful activity vis-a-vis the employer’s knowledge of 
trade union organization and of course the credibility of the witnesses. 
(SeeNational Automatic Vending Co. Ltd. case, 63 CLLC {116, 278.)” 


In the instant case the employer has conceded his knowledge, his anti-union activity preced- 
ing the lay-offs and his suggestions to the employees he interviewed that there might be fur- 
ther lay-offs. Does it lie in the mouth of that employer to say he had no anti-union thoughts 
in mind when he carried through the lay-off en masse and chilled the applicant’s organizing 
campaign? I think not. 


6. The evidence offerred by the employer related to economic reasons for the lay off 
is evidence that lies entirely within the control and knowledge of the employer. According- 
ly, while it may not be suspect on that ground alone, it cannot properly be given more 
weight than the objective circumstances of the lay off in the shadow of an organizing cam- 
paign and following hard on the heels of the anti-union activities admitted by the employer. 
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As the Board stated in The Ontario Educational Communications Authority case, supra, at 
page 725: 


“Similarly, the Board cannot allow a legitimate reason to mask an anti- 
union motive. The Board has long held that anti-union motive does not 
have to be the sole reason or even the predominant reason underlying 
the activity complained of for the Board to find that the Act has been 
violated. This approach has received judical approval in Bushnell 
(1974), 1 OR (2d) 442, affirmed (1975), 4 OR (2d) 288. Accordingly, the 
Board must be prepared to examine all of the evidence, circumstantial 
and otherwise, for the purpose of drawing inferences as to the credibil- 
ity of the explanation put forward by the employer and in so doing it 
must not be swayed by either the coexistence of unfair treatment or by 
the coexistence of legitimate reasons for the employer’s conduct. (See 
Pop Shoppe (Toronto) Ltd., [1976] OLRB Rep. June 299.)” 


ths Accordingly, even conceding for the sake of argument that the evidence before us 
is sufficient to find as the majority holds in paragraph 9, that the lay offs would have occur- 
red at the same time in the absence of the union organizing campaign, a holding from which 
I wish to disassociate myself, it cannot be said, in the circumstances of this case, that the 
employer harboured no anti-union motive when he laid off the grievors. That being the 
case, the respondent has failed to discharge the onus it bears and the applicant must there- 
fore succeed. In regard to paragraph 2 of the majority decision which concedes the anti-un- 
ion animus of the respondent, the very least that the Board should do is direct the employer 
to recall the laid off employees in preference to any new employees, as economic circum- 
stances require. This is the remedy I would have found as a minimum. 


8. I also wish to indicate the protection afforded witnesses under section 71(1): 


“No employer, employer’s organization or person acting on behalf of 
an employer or employer’s organization shall, 


(a) refuse to employ or continue to employ a person; 
(b) threaten dismissal or otherwise threaten a person; 


(c) discriminate against a person in regard to employment or a term 
or condition of employment; or 


(d) intimidate or coerce or impose a pecuniary or other penalty on a 
person 


because of a belief that he may testify in a proceeding under this Act or 
because he has made or is about to make a disclosure that may be re- 
quired of him in a proceeding under this Act or because he has made 
an application or filed a complaint under this Act or because he has 
participated or is about to participate in a proceeding under this Act.” 


ibe, 


0378-79-U; 0379-79-U The Amalgamated Jewelry and Allied Trades 
Workers’ Union, Local 33, I.J.W.U., C.L.C., A.F.L.-C.I.0O., (Complainant), v. 
The Toronto Jewellery Manufacturers’ Association, Excelsior-Heinz Limited, 
Excellent Jewellery Company Limited, S. Fremes & Co. Ltd., Gunning 
Brothers Limited, George R. Mitchell & Co., Myerson Limited, Nathan 
Hennick & Co. Ltd., Harry Walker Jewellery Manufacturing Company 
Limited, Christenson Ltd., Charles Jewellery Company Ltd., Jack W. 
Gunning, Peter Heinz, Lou Bain, and Daniel Myerson, (Respondents). 


Collective Agreement — Duty to Bargain in Good Faith — Union rejecting final offer and 
striking — final offer not formally withdrawn — Union subsequently accepting final offer — whether collec- 
tive agreement — whether employer bargaining in bad faith by refusing to sign agreement 


BEFORE: N. B. Satterfield, Vice-Chairman and Board Members H. J. F. Ade and C. Bal- 
lentine. 


APPEARANCES: S. B. D. Wahl and I. Chase for the complainant; James T. Heather and M. 
O'Toole for the respondents. 


DECISION OF N. B. SATTERFIELD, VICE-CHAIRMAN AND BOARD MEMBER H. 
J. F. ADE; July 23, 1979 


L These are two compalints filed under section 79 of The Labour Relations Act. 
Each was filed May 28, 1979 and came on for hearing on June 19, 1979. The preceedings in 
the two files are hereby consolidated. The complainant has alleged that the respondents 
have violated section 14 of the Act and thereby have committed an offence within the 
meaning of section 85 of the Act. Thus the complainant is seeking the Board’s consent to in- 
stitute a prosecution of the respondents in addition to the specific relief being sought in re- 
spect of the section 14 complaint which alleges that the respondents have failed to bargain 
in good faith within the meaning of that section. 


Z The parties are agreed as to the facts in this case but are at issue over the conclu- 
sions to be properly drawn therefrom. The complainant and the respondent association 
(“the Association”) were parties to a collective agreement (“the Agreement”) which expired 
June 30, 1978. Bargaining between them commenced following the serving of notice by the 
complainant on March 28, 1978. and proceeded through its customary stages until, follow- 
ing the issuing by the Minister of Labour on February 23, 1979, of a “no board” report, the 
parties were in a position to apply lawfully the economic sanctions of a lockout or stike. The 
complainant began strike action against individual employers on April 6th and by April 
14th it was on strike against six of the ten employers which had been bound to the Agree- 
ment. While the complainant admits that the bargaining conduct of the respondents prior to 
the strike was not in bad faith, it is relying on certain agreed facts of events both prior to 
and after the strike to support its allegation that their conduct beginning during the strike 
and continuing to the filing of these applications was conduct in violation of section 14 of 
the Act. 


3. The Association made an offer for renewal of the Agreement for a two-year term 
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at a bargaining meeting on January 30, 1979, which the complainant rejected by means of a 
counter-proposal. The Asociation reduced its offer to writing in a letter dated February 12, 
1979. The offer contains proposals dealing with union security, the “apprentice” clause, 
contributions to the welfare fund and the pension plan and a wage proposal. The offer has 
not been altered, withdrawn or denied by the Association at any time up to the filing of 
these complaints. The Association further notified the complainant by letter dated March 
30th that it was making no additional proposals. This letter was written in response to one 
from the complainant advising the Association that the complainant was authorized to call 
a strike and requesting a new proposal from the Association. The strike ensued and eventu- 
ally on April 30th a meeting took place of Jack Gunning, Peter Heinz, and Case Gies. Gun- 
ning and Heinz are members of the Association and Gies is an elected official of the com- 
plainant and administrator of the jointly trusteed welfare and pension funds of the 
complainant and the Association. These persons agreed that the complainant should recon- 
sider the last offer. There is no evidence before the Board which either establishes or sup- 
ports an inference that Gunning and Heinz were empowered to commit the Association in 
collective bargaining to commit it to the agreement. It is clear that Gies was not authorized 
to commit the complainant. In the circumstances the Board 1s not prepared to conclude that 
this meeting resulted in any re-commitment of the Association to its offer made January 
30th and outlined in writing in the February 12th letter (“the last offer’). Nonetheless, on 
May 2nd the complainant’s membership voted to accept the last offer and that same day the 
president of the complainant telephoned Gunning to inform him of this situation. Counsel 
for the complainant notified the Association of this acceptance by letter dated May 8th and 
reiterated the notice in another letter dated May 16th. The Association has not replied to e1- 
ther letter. The full texts of both letters are recited below: 


“May 8, 1979 


We are the solicitors for the Amalgamated Jewelry and Allied Trades 
Workers’ Union, Local 33 (“the Union’). 


As you have been advised, the Union, at a membership meeting on 
Wednesday, May 2nd, 1979, accepted and ratified the last proposals of 
the Association for the renewal of the Collective Agreement, contained 
in a letter dated February 12th, 1979 from Mr. James T. Heather, on 
behalf of the Association, to Mr. I. Chase, President of the Union. 
Thereafter, we have been informed by Mr. Heather that he is no longer 
able to speak on behalf of the Association with respect to this matter. 
Consequently, we are writing to you to request the execution, without 
delay, of a renewal agreement in accordance with the last offer of the 
Association, as accepted and ratified by the membership of the Union 
on May 2nd, 1979. 


In the event that you refuse to comply with this request to execute a 
collective agreement in accordance with the accepted offer, the Union 
will have no alternative but to consider instituting proceedings before 
the Ontario Labour Relations Board. 


We request your immediate attention to this matter and await your 
reply.” 
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“May 16, 1979 
We have received no reply to our letter dated May 8th, 1979. 


Again, we reiterate that the Union has accepted and ratified the last 
contract offer of the Association for the renewal of the Collective 
Agreement as outlined in the letter dated February 12th, 1979 from Mr. 
James T. Heather on behalf of the Association to Mr. I. Chase, Presi- 
dent of the Union. Again, we request the immediate execution of a re- 
newal agreement in accordance with the last offer of the Association as 
accepted and ratified by the Union. 


In the event that we receive no response to this letter within twenty- 
four hours of the date hereof, on behalf of the Applicant, we shall com- 
mence proceedings before the Ontario Labour Relations Board.” 


4. The complainant contends that the Association’s signed offer (its letter dated 
February 12, 1979) together with the complainant’s unequivocal acceptance of the offer 
contained in its letters of May 8th and May 16th are documents which constitute a collec- 
tive agreement within the meaning of section 1(1)(e) of the Act. Or, should the Board find 
that these documents, in the circumstances of this case, do not satisfy its criteria for a col- 
lective agreement, the complainant submits that they are an agreement which forms the ba- 
sis from which a renewed collective agreement between the parties can be drafted and exe- 
cuted. The complainant further contends that the Association’s violation of section 14 lies 
in its refusal to acknowledge that a collective agreement has been reached or, in the alterna- 
tive, in its refusal to execute a renewed collective agreement on the basis of the terms of set- 
tlement contained in the three letters. 


>, Section 14 of the Act creates an obligation on the parties to collective bargaining 
to “bargain in good faith and make every reasonable effort to make a collective agreement”, 
but this is not an obligation to reach a collective agreement. When, however, the collective 
bargaining process results in a collective agreement, the end point of the process has been 
reached for all practical purposes for the duration of that agreement and, absent compelling 
evidence to the contrary, the section 14 obligation would be satisfied. In the instant case, 
were the Board to find that there was a collective agreement as submitted by the complain- 
ant, there are no circumstances which would cause the Board to find that the respondents 
had not satisfied their section 14 obligation. The Board, therefore, will deal first with the 
complainant’s argument that a collective agreement has been reached. 


6. It is well settled in the Board’s jurisprudence that a collective agreement within 
the meaning of section 1(1)(e) of the Act is not limited to being a single document formally 
executed, but may by proper reference incorporate a number of documents. What the 
Board does require is signed evidence of the agreement of the parties. Therefore, the ques- 
tion the Board must ask itself in the instant case is whether the three letters above referred 
are, in the circumstances of this case, signed evidence of the agreement of the parties. In or- 
der to answer that question, it is necessary for the Board to examine the collective bargain- 
ing process which produced the documents. 


oh It is clear from the facts in this case that the complainant, having been unable to 
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use whatever bargaining power it possessed at the time to obtain a satisfactory proposal 
from the Association for settlement of negotiations, took the ultimate recourse of resorting 
to the economic sanction of a strike in an attempt to obtain bargaining objectives which it 
must have seen to be in its best interest. This action was taken some two months after the 
Association made its last offer. Albeit, the action was not taken until one last effort was 
made to gain a further offer from the Association. A little more than three weeks after it be- 
gan the action, the complainant sought and obtained from its members acceptance of the 
Association’s last offer. The question is, within the collective bargaining context, was the 
offer still there for the complainant to accept. 


8. Collective bargaining is a dynamic process and it is also one to which the parties 
apply their relative bargaining strengths in an attempt to gain from each other concessions 
and compromises which eventually produce a collective agreement. There is an implied ex- 
pectation in the give and take of collective bargaining that concession and compromise will 
result in agreement without the exercise of economic sanction. In fact, it is not uncommon 
for either party to make this an explicit condition attached to tentative agreement on any or 
all items so that, if there is either a lockout or strike, all issues are “back on the table”. There 
is no evidence in our case that such a condition was attached to the Association’s last offer 
and the evidence is that it did not subsequently withdraw its offer. The Board, therefore, 
must consider what effect, if any, the passage of time and the intervening events have had 
on the status of the offer. 


a In Pine Ridge District Health Unit, [1977] OLRB Rep. Feb. 65, the Board com- 
mented as follows about the collective bargaining process: 


“Collective bargaining does not take place in a vacuum or in a period 
where time and events are frozen. Generally, as in this case, it occurs 
over an extended period of time against a fluid backdrop of events. A 
party may thus come to reshape its view of its own best interests from 
One point in time to another and so wish to change its position at the 
bargaining table. The party opposite cannot be taken to be unaware of 
the increasing likelihood of that happening with the passing of each 
successive day and week. The old caution, “Take it before I change my 
mind” reflects a widely accepted bargaining precept that has its proper 
application in collective bargaining and in our view, is applicable in the 
instant case.” 


The Board found, in all the circumstances of that case, that the conduct of the employer fol- 
lowing a lockout of withdrawing from tentative agreement on one of the major issues be- 
tween the parties was not a breach of the section 14 obligation. The Board concluded that 
the employer’s action might be tough bargaining but was not a violation of the Act. In so 
doing, the Board was recognizing that one of the realities of the bargaining process is that 
intervening events may be legitimate cause for the parties to alter their positions. 


10. The question in the instant case is whether, absent a formal withdrawal of the 
Association’s last offer, the passage of time and the intervening event of the strike have ex- 
tinguished the last offer. The complainant rejected it in the first instance by making a 
counter-proposal. Whatever the Association’s reasons were for writing its letter of February 
12th setting out the offer in writing, it is reasonable to conclude that the offer was still open 
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at the time. The complainant, after determining that no further proposal was forthcoming, 
then resorted to the ultimate form of rejection by embarking on a strike. Is it entitled to ex- 
pect, after being on strike for up to three weeks, that the offer is still there for the taking? It 
would seem from the Association’s silence that it thinks not, however, that is a matter for 
the Board to determine. Having regard to the Board’s comments in Pine Ridge, supra, about 
the collective bargaining process, it would be naive in the extreme for parties to collective 
bargaining to expect that conditions which prevailed before a strike or lockout to still pre- 
vail afterward. That is not to say that both parties might not see it to be in their best inter- 
ests to agree to pick up bargaining where they left off before a strike or lockout; rather it is 
to say that neither party is entitled to rely on that being the situation. The Board’s jurispru- 
dence on section 14 complaints recognizes this reality when it is dealing with the refusal of 
one party to resume bargaining during or following a strike or lockout. One of the factors 
the Board takes into account is whether the party requesting that bargaining be resumed has 
indicated that it is prepared to make significant concessions from its position prior to the 
onset of economic sanction. In the absence of such an indication, the Board usually will not 
find a refusal to resume bargaining to be a section 14 violation. The evidence in this case es- 
tablishes that the complainant, by going on strike, has taken its best shot at the Association 
to try and get an improved settlement offer. It has failed and is now trying to salvage the 
terms which were available before the strike. 


iT. Having regard for all of the foregoing, the Board finds that the last offer has been 
extinguished by the passage of time and the intervening event of the strike between Febru- 
ary 12, 1979, when the Association issued the letter containing its last offer and May 2, 
1979, when the complainant first attempted to advise the Association that the complain- 
tant’s members had accepted the offer. Furthermore, in all the circumstances of this case, 
the Board believes that it would not be in the best interests of constructive collective bar- 
gaining to permit the complainant to resurrect the offer by means of its letters of May 8th 
and May 16th. In the result, those two documents together with the Association’s letter of 
February 12, 1979 do not constitute a collective agreement within the meaning of the Act. 
Thus the parties have not concluded a collective agreement and the Board must now ad- 
dress itself to the conduct of the respondents which the complainant alleges violates section 
14, i.e. the refusal of the Association to execute a renewed collective agreement as sought in 
the complainant’s letters of May 8th and May 16th. 


12. The complainant’s allegation is founded in its alternate contention that the three 
letters constitute terms of settlement which form the basis for drafting and executing a re- 
newed collective agreement. It is abundantly clear from the complainant’s letters that it is 
seeking one thing only, a collective agreement based on its acceptance of the Association’s 
last offer. It is not seeking resumption of collective bargaining because it sees bargaining as 
being completed except for the formalization of the results in a collective agreement. In 
view of the Board’s finding that the Association’s offer has been extinguished and thus 
could not be part of documentation forming a collective agreement, it follows that it cannot 
be the basis, either, of the settlement claimed by the complainant. In these circumstances, 
the Board finds that the conduct of the Association does not constitute a failure to meet its 
obligation under section 14 to bargain in good faith and make every reasonable effort to 
make a collective agreement. 


iS: Had either of the complainant’s letters of May 8th and May 16th contained a re- 
quest to resume negotiations and in the same circumstances the request was rejected explic- 
itly or implicitly the result well might have been diiferent. 
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14. At the outset of the hearing, counsel for the respondents asked the Board to 
amend the style of cause of the complaint to name only the Association as respondent be- 
cause it was the sole and exclusive bargaining agent for the named employers. Since the 
conduct of the hearing would not be affected by the decision, the Board asked the parties to 
submit argument in the natural course of the proceedings. In view of the result of the pro- 
ceedings, it is unnecessary for the Board to determine that issue. 


1) These complaints are hereby dismissed. 
DECISION OF BOARD MEMBER C. BALLENTINE: 


ks I must dissent from the conclusions reached by the majority in the instant case on 
several grounds. 


Zz While I concur with the holding in paragraph 5 of the majority decision that sec- 
tion 14 of the Act, standing by itself, does not set up an obligation to reach a collective 
agreement, | think that where the parties make every reasonable effort to reach a collective 
agreement and where those efforts result in full agreement on all issues between the parties, 
the parties are then obliged to execute that agreement. (See Municipality of Casmir, Jen- 
nings & Appelby [1978] OLRB Rep. June 507). In my view those are the circumstances in the 
instant case. 


By The evidence before us is contained in an agreed statement of fact submitted by 
counsel. These facts include, inter alia, that the Association made a final offer to the union 
in writing on February 12, 1979; that on March 15, 1979, the union membership rejected 
that offer; that by letter dated March 30, 1979, the Association informed the union that 
there would be no new offer; that on April 14, 1979, the union called a strike against the em- 
ployers represented by the Association; that on April 30, two members of the Association, 
Messrs. Gunning and Heinz, suggested to an officer of the union, Mr. Gies, that the union 
reconsider the last Association offer; and that on May I, Mr. Gies informed Messrs. Gun- 
ning and Heinz that the Executive Board of the union was meeting to reconsider the offer. It 
was agreed before us that at no time up to the point of the hearing did the Association with- 
draw its offer. It is also agreed that the union voted to accept that offer on May 2, 1979 and 
that it informed the Association of this fact by letter of May 8, 1979 and again by letter on 
May 16, 1979. 


4. In my opinion the facts before us are sufficient to sustain a finding that a contract 
was formed, that is there was an offer and an acceptance of that offer. If the Association 
had made its offer intending to refuse to recognize an agreement should the offer be ac- 
cepted by the union, the Association would be, in my opinion, prima facie bargaining in bad 
faith. If the Association, on the other hand, was in any doubt as to whether the union was in 
fact accepting the Association’s offer of February 12, 1979 without qualification, the Associ- 
ation, by failing to make any inquiries in that regard or to clarify its position when it knew 
or ought to have known that the union was purporting to accept that offer, is in breach of 
the second branch of its duty under section 14 in that it prima facie has failed to make every 
reasonable effort to reach a collective agreement. 


By. In my opinion, based upon the facts before us and in particular based upon the 
concession by the Association that it never withdrew its offer, the offer had not been extin- 
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guished by the passage of time. The lapse of time between February 12, 1979 and May 2, 
1979, notwithstanding the union rejection and subsequent strike, is not sufficient to extin- 
guish an offer which had never been formally withdrawn and which therefore still remains 
on the table. The letter of March 30, 1979 from the Association implied that the original 
offer remained outstanding by stating that no new offer was forthcoming. 


6. Even if | am wrong in that view of the inference to be drawn as to the status of 
the Association offer from the objective facts and the shortness of time between March 30, 
and May 2, I rely on the representations that passed between the parties on April 30 and 
May | to find that the Association bargained in bad faith. While Messrs. Gunning and 
Heinz may not have been official spokesmen for the Association for the purpose of binding 
the Association to a collective agreement, they are in any event agents of the Association for 
some purposes. Similarly, while Mr. Gies may not have been an official spokesman for the 
union, he too is an agent for some purposes. Messrs. Gunning and Heinz knew that the un- 
ion was going to consider the last Association offer. That being the case, the Association 
cannot now come to this Board and argue that its final offer of February 12th had lapsed 
prior to the union accepting that offer. Accordingly, I find that the Association bargained in 
bad faith in that it did not advise the union that the offer was withdrawn prior to the union’s 
acceptance. While I can appreciate that the tone of the letters from the union may have 
been offensive to the Association, nevertheless I would find that the Association was under 
a duty pursuant to section 14 of the Act to respond to those letters from the union. 


18 Since the representations made by the respondent at the hearing leave the Board 
with some uncertainty as to the precise terms of the agreement, I concur with my colleagues 
in finding that the evidence is insufficient to find a collective agreement now exists. On the 
other hand, the evidence suggests that the parties have reached an understanding as to the 
nature of the agreement. The failure of the Association to now clarify its positon with re- 
spect to the actual details of that agreement leads, in my opinion, to the conclusion that the 
Association has failed to make every reasonably effort to reach a collective agreement. 


8. The purpose of the Act is to encourage collective bargaining. Consequently I 
agree that that purpose would not be well served by granting the union consent to prose- 
cute. By the same token, that purpose would be best served by ordering these parties back 
to the bargaining table to resolve any differences which may exist between them as to the 
actual terms of the collective agreement based upon the acceptance by the union of the As- 
socation’s last offer. Hence, I would order both parties to meet and make every reasonable 
effort to reach a collective agreement. 
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2040-78-R_ Retail Clerks Union, Local 206, Chartered by the Retail Clerks 
International Union, (Applicant), v. Tip Top Tailors,(Respondent), v. Group 
of Employees, (Objectors). 


Appropriatenses — Bargaining Unit — Certification — Part-timers never employed at location 
subject to application — history of part-timers employed at other locations — whether part-timers ex- 
cluded from bargaining unit 


BEFORE: lan C. A. Springate, Vice-Chairman, and Board Members D. B. Archer and F. 
W. Murray. 


APPEARANCES: S. M. Grant and Bob Andrews for the applicant; E. L. Stringer, Q. C., E. 
Lazarotto and J. Pajunen for the respondent. 


DECISION OF THE BOARD; July 26, 1979 
ie This is an application for certification. 


ps The Board finds that the applicant is a trade union within the meaning of section 
1(1)(n) of The Labour Relations Act. 


3: The parties have agreed to a bargaining unit of tailors employed by the respon- 
dent at its central tailoring shop in Metropolitan Toronto. These tailors do alterations on 
clothing purchased from the respondent’s various retail stores. The parties are not in agree- 
ment on the question of whether part-time employees should be excluded from the bargain- 
ing unit. Until about November of 1978 all of the respondent’s tailors were employed in its 
retail stores. However, at about that time it moved some, but not all, of its tailors out of the 
stores to its central tailoring shop. Although part-timers have been employed in its retail 
stores, the respondent has not to date employed any part-timers in its central tailoring shop. 
The respondent is relying on its practice of employing part-timers in its retail stores as the 
basis for its contention that the Board should exclude part-timers from the central tailoring 
bargaining unit. 


4. The Board will generally not exclude part-time employees from a bargaining unit 
when no such persons are employed as of the date of the application, unless there has been 
a practice of employing them at that location which the employer intends to continue. This 
is true even if the operation is a new one and the employer has a history of employing part- 
timers at other locations. See: Dominion Glass Company Limited, [1970] OLRB Rep. Dec. 
935. The Board is not satisfied that the circumstances of this case call for a departure from 
its general practice in this regard, particularly in light of the fact that no part-timers have 
been employed in the central tailoring shop since it commenced operations in November of 
1978. Accordingly, part-time employees will not be excluded from the bargaining unit. 


a Having regard solely to its general authority under section 6(1) of the Act to de- 
termine appropriate bargaining units, the Board finds that all tailors employed by the re- 
spondent at its central tailoring shop in Metropolitan Toronto, save and except foremen, 
persons above the rank of foreman, office and clerical staff, constitute a unit of employees of 
the respondent appropriate for collective bargaining. 
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6. The Board is satisfied, on the basis of all the evidence before it, that more than 
fifty-five per cent of the employees of the respondent in the bargaining unit, at the time the 
application was made, were members of the applicant on March 20, 1979, the terminal date 
fixed for this application and the date which the Board determines, under section 92(2)(j) of 
The Labour Relations Act, to be the time for the purpose of ascertaining membership under 
section 7(1) of the said Act. 


i. A certificate will issue to the applicant. 
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CASE LISTINGS JUNE 1979 


Applications For Certification 
(a) Bargaining Agents Certified 
(b) Applications Dismissed 
(c) Applications Withdrawn 
Applications under Section 1(4) 
Applications for Declaration Terminating Bargaining Rights 
Applications for Declaration that Strike Unlawful 
Application for Declaration that Lock-Out Unlawful 
Complaints under Section 79 (Unfair Labour Practice) 
Application under Section 39 
Application for Consent to Early Termination of Collective Agreement 
Applications under Section 55 
Application under The Colleges Collective Bargaining Act 1975, Section 78 
Jurisdictional Disputes 
Applications for Determination under Section 95(2) 
Reference to Board Pursuant to Section 96 


Applications under Section 112a 


Application for Reconsideration of Board’s Decision 
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APPLICATIONS DISPOSED OF BY THE ONTARIO 
LABOUR RELATIONS BOARD DURING JUNE 1979 


BARGAINING AGENTS CERTIFIED DURING JUNE 


No Vote Conducted 


0475-78-R: United Steelworkers of America (Applicant) v. Radio Shack (Respondent) v. Group of 
Employees (Objectors). 


Unit #1: “all employees of the respondent who are regularly employed for not more than 24 hours 
per week and students employed during the school vacation period, save and except foremen and 
persons above the rank of foreman, office and sales staff.” (31 employees in the unit). 


Unit #2: “all employees of the respondent in Barrie, save and except foremen and persons above the 
rank of foreman, office and sales staff, persons regularly employed for not more than 24 hours per 
week and students employed during the school vacation period.” (133 employees in the unit). 


1894-78-R: Canadian Union of United Brewery, Flour, Cereal, Soft Drink and Distillery Workers 
(Applicant) v. Sherman Sand & Gravel Limited (Respondent). 


Unit: “all dump truck owner operators employed at 7204 Walker’s Line, Milton, Ontario, save and 
except those who operate trailer units.” (73 employees in the unit). (Having regard to the further agree- 
ment of the parties). 


1897-78-R: Hotel & Restaurant Employees & Bartenders Union, Local 604, A.F.L., C.I.0., C.L.C. 
(Applicant) v. Rock Haven Motels (Peterborough) Limited (Respondent) v. Group of Employees 
(Objectors). 


Unit: “all employees of the respondent in Peterborough, Ontario, regularly employed for more than 
twenty-four (24) hours per week, save and except managers and those above the rank of manager.” 
(23 employees in the unit). (Having regard to the agreement of the parties). 


2105-78-R: Canadian Union of Public Employees (Applicant) v. Participation House — Hamilton & 
District (Respondent). 


Unit #1: “all employees of the respondent employed at Binbrook in its Participation House Corp., 
save and except supervisors, persons above the rank of supervisor, professional medical staff, regist- 
erd nurses, physiotherapists, persons regularly employed for not more than 24 hours per week, stu- 
dents employed during the school vacation period, students employed under a co-operative training 
program, and office and clerical staff.” (19 employees in the unit). (Having regard to the agreement of 
the parties). 


(Bargaining Unit #2 — See Application Certified Subsequent to Post-Hearing Vote). 
0062-79-R: Canadian Food & Allied Workers, Local 175, chartered by the Amalgamated Meat Cut- 


ters and Butcher Workmen of North America, AFL-CIO-CLC (Applicant) v. Valdi Inc. (trading as 
Valdi Discount Foods) (Respondent). 


Unit: “all employees of the respondent in its stores in Metropolitan Toronto save and except the 
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Assistant Store Manager and persons above the rank of Assistant Store Manager.” (19 employees in 
the unit). (Having regard to the agreement of the parties). 


0137-79-R: Retail, Wholesale and Department Store Union, AFL:CIO:CLC (Applicant) v. Mike’s 
Supermarket (1962) Limited (Respondent). 


Unit: “all office and clerical employees of the respondent’s head office at Timmins, Ontario, save and 
except confidential secretary, head cashier training supervisor, maintenance employees, graphic art 
employees, office manager, persons above the rank of office manager, persons regularly employed for 
not more than 24 hours per week and students employed during the school vacation periods.” (129 
employees in the unit). (Having regard to the agreement of the parties). 


0146-79-R: Labourers’ International Union of North America — Local 1081 (Applicant) v. Van- 
Sousa Ltd., carrying on business under the firm name and style of C.C.S. Construction (Respondent) 
v. Group of Employees (Objectors). 


Unit: “all construction labourers in the employ of the respondent in the Regional Municipality of 
Waterloo except part of the Beverly Township annexed by North Dumfries Township, save and ex- 
cept non-working foremen and persons above the rank of non-working foreman.” (18 employees in 
the unit). (Having regard to the agreement of the parties). 


0147-79-R: Teamsters Local Union No. 419, affiliated with International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America (Applicant) v. Ralston Purina Canada Inc. (Re- 
spondent) v. International Personnel Ltd. (Intervener #1) v. American Federation of Grain Millers 
(Intervener #2). 


Unit: “all employees of the respondent at 2265 Royal Windsor Drive, Mississauga, save and except 
foremen, those above the rank of foreman, office and sales staff and those covered by subsisting col- 
lective agreements.” (22 employees in the unit). 


0198-79-R: Ontario Nurses’ Association (Applicant) v. Hyland Crest Senior Citizens’ Home (Re- 
spondent). 


Unit: “all registered and graduate nurses engaged in a nursing capacity by the respondent at Min- 
den, Ontario, save and except Director of Nursing, persons above the rank of Director of Nursing 
and persons covered by a subsisting collective agreement between Canadian Union of Public Em- 
ployees Local 1225 and the respondent.” (8 employees in the unit). (Having regard to the agreement of 
the parties). 


0225-79-R: International Union, United Automobile, Aerospace and Agricultural Implement Work- 
ers of America, (U.A.W.) (Applicant) Northern Telecom Canada Limited (Respondent) v. United 
Electrical, Radio and Machine Workers of America (UE) (Intervener) v. Group of Employees (Ob- 
jectors). 


Unit: “all employees of the Respondent at its manufacturing divisions in the Regional Municipality 
of Peel, save and except section managers, persons above the rank of section manager, registered 
nurses, professional engineers, and employees covered by subsisting collective agreements between 
the Respondent and the International Union, United Automobile, Aerospace and Agricultural Im- 
plement Workers of America, Local 1535 (technical, office and clerical), between the Respondent 
and the International Union of Operating Engineers, Local #796 (operating engineers), and employ- 
ees covered by subsisting collective agreement between the Respondent and the Communication 
Workers of Canada, Local C9, students employed during the school vacation period and students 
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employed under a co-operative university program, and members of the personnel department, secre- 
taries to the manufacturing manager or equivalent or higher, and secretaries to managers reporting 
directly to the manufacturing manager or equivalent and specialists performing functions in purchas- 
ing, business systems, auditing, control/accounting, marketing and installation.” (1329 employees in 
the unit). (Having regard to the agreement of the parties). 


0231-79-R: Canadian Union of Public Employees (Applicant) v. Fairmount Home for the Aged (Re- 
spondent). 


Unit: “all employees of the respondent in the Township of Kingston in the County of Frontenac, 
save and except the administrator, director of nursing, office supervisor, maintenance supervisor, 
housekeeping supervisor, bookkeeper and head cook.” (57 employees in the unit). (Having regard to 
the agreement of the parties). 


0252-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Priene Lim- 
ited and 377806 Ontario Limited (Respondent). 


Unit: “all construction labourers in the employ of the respondent in Metropolitan Toronto, The Re- 
gional Municipality of York and the County of Peel, the Township of Esquesing and the Towns of 
Oakville and Milton in the County of Halton and the Township of Pickering in the County of Ontar- 
10, employed on residential construction, save and except construction labourers employed as helpers 
of bricklayers and plasterers, non-working foremen and persons above the rank of non-working fore- 
man.” (2 employees in the unit). 


0273-79-R: Retail, Wholesale and Department Store Union, AFL:CIO:CLC (Applicant) v. United 
Steelworkers of America (Social Club) Local 2251 (Respondent). 


Unit: “all employees of the respondent employed in its Social Club at Sault Ste. Marie, save and ex- 
cept office staff, bar manager and persons above the rank of bar manager.“ (8 employees in the unit). 


0276-79-R: Service Employees International Union, Local 532 A.F. of L., C.1.0., C.L.C. (Applicant) 
v. Aged Women’s Home of Hamiliton (Respondent). 


~ Unit: “all employees of the respondent in Hamilton, Ontario, save and except supervisor, foremen, 
persons above the rank of supervisor or foreman, professional nursing staff and office staff.” (24 em- 
ployees in the unit). (Having regard to the agreement of the parties). 


0277-79-R: United Brotherhood of Carpenters and Joiners of America, Local Union 38 (Applicant) 
v. Ideal Food Service Equipment (Respondent). 


Unit: “all carpenters and carpenters’ apprentices in the employ of the respondent in the Regional 
Municipality of Niagara and the County of Haldimand, save and except non-working foremen and 
persons above the rank of non-working foreman.” (2 employees in the unit). 


0279-79-R: Canadian Union of Public Employees (Applicant) v. Corporation of the Town of Rock- 
land (Respondent). 


Unit: “all employees of the Town of Rockland, save and except office staff, including the Day Care 
Centre and Municipal Library, non-working foremen and those above the rank of non-working fore- 
man, employees working twenty-four hours or less per week and students employed during the sum- 
mer school vacation period.” (11 employees in the unit). (Having regard to the agreement of the 
parties). 
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0289-79-R: Service Employees Union, Local 478, A.F. of L., C.1.0., C.L.C. (Applicant) v. Balmoral 
Lodge Nursing Home (Respondent). 


Unit: “all employees of the respondent at Balmoral Lodge Nursing Home, at Kilworthy, Ontario, 
save and except professional nursing staff, physiotherapists, occupational therapists, supervisors, per- 
sons above the rank of supervisor and office staff.” (24 employees in the unit). (Having regard to the 
agreement of the parties). 


0291-79-R: Ready-Mix, Building Supply, Hydro & Construction Drivers, Warehousemen and Help- 
ers Local 230, affiliated with the International Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men and Helpers of America (Applicant) v. Bertrand & Frere Construction Co. Ltd. (Respondent). 


Unit: “all employees of the respondent employed as Ready-Mix Drivers, Loader Operators, Batchers 
working at or working out of the Township of Longueil, County of Prescott, save and except fore- 
men, those above the rank of foreman, office and sales staff.” (12 employees in the unit). 


0292-79-R: International Union of Operating Engineers, Local 793 (Applicant) v. Sinclair Welding 
Limited (Respondent) v. Group of Employees (Objectors). 


Unit: “all employees of the respondent in Prince Edward County and the Townships of Lake, Tudor 
and Grimsthorpe and all lands south thereof in the County of Hastings, and the Townships of Percy 
and Cramahe and all lands east thereof in the United Counties of Northumberland and Durham en- 
gaged in the operation of cranes, shovels, bulldozers and similar equipment, and those primarily en- 
gaged in the repairing and maintaining of same, save and except non-working foremen and persons 
above the rank of non-working foreman.” (3 employees in the unit). 


0315-79-R: United Brotherhood of Carpenters and Joiners of America, Local Union 38 (Applicant) 
v. Oscar Wiles & Sons Ltd. (Respondent). 


Unit: “all carpenters and carpenters’ apprentices in the employ of the respondent in the Regional 
Municipality of Niagara and the County of Haldimand, save and except non-working foremen and 
persons above the rank of non-working foreman.” (2 employees in the unit). 


0316-79-R: Ready-Mix Building Supply, Hydro & Construction Drivers, Warehousemen and Help- 
ers Local 230, affiliated with the International Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men and Helpers of America (Applicant) v. Indusmin Limited (Respondent). 


Unit: “all employees of the respondent engaged as owner/operator truck drivers working at or out of 
Pinecrest Yard, County of York, save and except dispatchers, and persons above the rank of dis- 
patcher, office and sales staff and persons covered by a subsisting collective agreement.” (7 employ- 
ees in the unit). (Having regard to the agreement of the parties). 


0318-79-R: Labourers International Union of North America, Local 183 (Applicant) v. Cavino Lim- 
ited (Respondent). 


Unit: “all construction labourers in the employ of the respondent in Metropolitan Toronto, the 
Regional Municipality of York and the County of Peel, the township of Esquesing and the Towns of 
Oakville and Milton in the County of Halton and the Township of Pickering in the County of Ontar- 
10, Save and except construction labourers employed on building projects, non-working foremen and 
persons above the rank of non-working foreman.” (7 employees in the unit). 


0319-79-R: International Union of Operating Engineers, Local 793 (Applicant) v. Norland Con- 
struction (Respondent). 


138 


Unit: “all employees of the respondent in the Counties of Oxford, Perth, Huron, Middlesex, Bruce 
and Elgin engaged in the operation of cranes, shovels, bulldozers and similar equipment, and those 
primarily engaged in the repairing and maintaining of same, save and except non-working foremen 
and persons above the rank of non-working foreman.” (2 employees in the unit). 


0320-79-R: Service Employees Union, Local 204 affiliated with A.F. of L., C.1.0., C.L.C. (Applicant) 
v. Corporation of the County of Simcoe, Sunset Manor Home for the Aged (Respondent). 


Unit #1: “all registered nurses employed by the Corporation of the County of Simcoe at Sunset 
Manor, Collingwood, Ontario, save and except supervisors, persons above the rank of supervisor and 
persons covered by subsisting collective agreements, and persons regularly employed for not more 
than twenty-four (24) hours per week.” (4 employees in the unit). 


Unit #2: “all registered nurses regularly employed for not more than 24 hours per week by the Cor- 
poration of the County of Simcoe at Sunset Manor, Collingwood, Ontario, save and except supervi- 
sors, persons above the rank of supervisor and persons covered by subsisting collective agreements.” 
(3 employees in the unit). 


0321-79-R: Retail, Wholesale and Department Store Union, AFL:CIO:CLC: (Applicant) v. Jessel 
Foods Ltd. (Respondent) v. Group of Employees (Objectors). 


Unit: “all employees of the respondent at Timmins, save and except Branch Manager, salesmen, 
office staff, persons regularly employed for not more than twenty-four hours per week and students 
employed during the school vacation period.” (11 employees in the unit). (Having regard to the agree- 
ment of the parties). 


0323-79-R: United Brotherhood of Carpenters and Joiners of America, Local Union 38 (Applicant) 
v. 258167 Vending Company Limited (Respondent). 


Unit: “all carpenters and carpenters’ apprentices in the employ of the respondent in the Regional 
Municipality of Niagara and the County of Haldimand, save and except non-working foremen and 
persons above the rank of non-working foreman.” (2 employees in the unit). 


0328-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Ta-Mari 
Construction Limited (Respondent). 


Unit: “all construction labourers in the employ of the respondent in Metropolitan Toronto, the Re- 
gional Municipality of York and the County of Peel, the Township of Esquesing and the Towns of 
Oakville and Milton in the County of Halton and the Township of Pickering in the County of Ontar- 
10, save and except construction labourers employed on building projects, non-working foremen and 
persons above the rank of non-working foreman.” (6 employees in the unit). 


0330-79-R: Teamsters Local Union No. 879, affiliated with the International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America (Applicant) v. Swan Cleaners Ltd. c.o.b. 
Swan Dust Control Ltd. (Respondent) v. Employee (Objector). 


Unit: “all route-drivers employed by the respondent working at or out of Waterloo, Ontario, save 
and except foremen, persons above the rank of foreman, office and sales staff and persons regularly 
employed for not more than twenty-four (24) hours per week.” (31 employers in the unit). (Having re- 
gard to the agreement of the parties). 


0340-79-R: Christian Labour Association of Canada (Applicant) v. Hank Brouwer Construction 
Ltd. (Respondent). 
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Unit: “all carpenters, carpenters’ apprentices and construction labourers in the employ of the respon- 
dent in the County of Wellington, save and except non-working foremen and persons above the rank 
of non-working foreman.” (6 employees in the unit). (Having regard to the foregoing). 


0345-79-R: United Brotherhood of Carpenters and Joiners of America, Local Union 38 (Applicant) 
v. Dand J Manufacturing Co. Limited (Respondent). 


Unit: “all carpenters and carpenters’ apprentices in the employ of the respondent in the Regional 
Municipality of Niagara and the County of Haldimand, save and except non-working foremen and 
persons above the rank of non-working foreman.” (2 employees in the unit). 


0349-79-R: International Union of Operating Engineers, Local 793 (Applicant) v. Dalv Construction 
Ltd. (Respondent). 


Unit: “all employees of the respondent in the County of Wentworth including part of Township of 
North Dumfries annexed from Beverly Township and the Township of Nassagaweya and the Town 
of Burlington in the County of Halton engaged in the operation of cranes, shovels, bulldozers and 
similar equipment, and those primarily engaged in the repairing and maintaining of same, save and 
except non-working foremen and persons above the rank of non-working foreman.” (2 employees in 
the unit). 


0350-79-R: United Steelworkers of America (Applicant) v. Fotomat Canada Limited (Respondent). 


Unit: “all employees of Fotomat Canada Limited engaged in retail sales in the Town of Ajax, save 
and except supervisors, and persons above the rank of supervisor.” (2 employees in the unit). 


0352-79-R: Millwrights’ Local Union 2309 — United Brotherhood of Carpenters and Joiners of 
America (Applicant) v. Eastern Canada Contractors Limited (Respondent). 


Unit: “all millwrights and millwrights’ apprentices in the employ of the respondent in the County of 
Simcoe, the District Municipality of Muskoka, save and except non-working foremen and persons 
above the rank of non-working foreman.” (3 employees in the unit). 


0363-79-R: Service Employees Union, Local 204 Affiliated with A. F. of L., C.1.0. C.L.C. (Appli- 
cant) v. Bestview Services Limited (Respondent). 


Unit #1: “all dietary employees of the respondent, employed at Bestview Lodge Nursing Home in 
Oshawa, Ontario, save and except supervisors, persons above the rank of supervisor and persons cov- 
ered by subsisting collective agreements and persons regularly employed for not more than twenty- 
four (24) hours per week.” (4 employees in the unit). (Having regard to the agreement of the parties). 


Unit #2: “all dietary employees of the respondent, regularly employed at Bestview Lodge Nursing 
Home in Oshawa, Ontario, for not more than twenty-four hours per week save and except supervi- 
sors, persons above the rank of supervisor and persons covered by subsisting collective agreements.” 
(7 employees in the unit). (Having regard to the further agreement of the parties). 


0364-79-R: Toronto Typographical Union No. 91 (I.T.U.) (Applicant) v. Howarth & Smith Limited 
(Respondent). 


Unit: “all employees of Howarth & Smith Limited in Metropolitan Toronto employed in computer 
terminal input and computer printout verification save and except working foremen and persons 
above the rank of working foreman.” (23 employees in the unit). (Having regard to the agreement of 
the parties). 


140 


0366-79-R: International Brotherhood of Painters and Allied Trades Local 1891 (Applicant) v. Plan- 
ned Ceilings & Partitions Ltd. (Respondent). 


Unit: “all painter and painters’ apprentices in the employ of the respondent in Metropolitan Toron- 
to, the Regional Municipality of York and the County of Peel, the Township of Esquesing and the 
Towns of Oakville and Milton in the County of Halton and the Township of Pickering in the County 
of Ontario, save and except non-working foremen and persons above the rank of non-working fore- 
man.” (2 employees in the unit). (clarity note) 


0367-79-R: International Brotherhood of Painters and Allied Trades — Local 1891 (Applicant) v. Par- 
cor Contracting Division of 394838 Ontario Limited (Respondent). 


Unit: “all painters and painters’ apprentices in the employ of the respondent in the County of Went- 
worth including part of Township of North Dumfries annexed from Beverly Township and the 
Township of Nassageweya and the Town of Burlington in the County of Halton, save and except 
non-working foremen and persons above the rank of non-working foreman.” (3 employees in the 
unit). (clarity note) 


0369-79-R: Christian Labour Association of Canada (Applicant) v. W. Marchant & Sons Spray In- 
sulation Ltd. (Respondent). 


Unit: “all insulation mechanics and insulation mechanics’ apprentices in the employ of the respon- 
dent in Metropolitan Toronto, the Regional Municipality of York and the County of Peel, the Town- 
ship of Esquesing and the Towns of Oakville and Milton in the County of Halton and the Township 
of Pickering in the County of Ontario, save and except non-working foremen and persons above the 
ank of non-working foreman.” (3 employees in the unit). 


0370-79-R: United Brotherhood of Carpenters and Joiners of America, Local Union 38 (Applicant) 
v. Continental Cooling Limited (Respondent). 


Unit: “all carpenters and carpenters’ apprentices in the employ of the respondent in the Regional 
Municipality of Niagara and the County of Haldimand, save and except non-working foremen and 
persons above the rank of non-working foreman.” (2 employees in the unit). 


0373-79-R: United Steelworkers of America (Applicant) v. Fotomat Canada Limited (Respondent). 


Unit: “all employees of Fotomat Canada Limited engaged in retail sales in the Town of Caledon, 
save and except supervisors, and persons above the rank of supervisor.” (2 employees in the unit). 


0382-79-R: Labourers’ International Union of North America, Local 1081 (Applicant) v. Ontario 
Formwork (Central) Limited (Respondent). 


Unit: “all construction labourers in the employ of the respondent in the Regional Municipality of 
Waterloo except part of Beverly Township annexed by North Dumfries Township, save and except 
non-working foremen and persons above the rank of non-working foreman.” (3 employees in the 
unit). 


0390-79-R: Service Employees Union, Local 204 Affiliated with A. F. of L. C.1.0. C.L.C. (Applicant) 
v. Medi Park Lodges Inc. carrying on business as Grace Abbey Nursing Home (Respondent). 


Unit: “all employes of the respondent in Niagara Falls, Ontario, save and except professional medi- 
cal staff, registered nurses, graduate nurses, physiotherapists, occupational therapist, supervisors, per- 
sons above the rank of supervisors, office staff, persons regularly employed for not more than twen- 
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ty-four hours per week, and students employed during the school vacation period.” (20 employees in 
the unit) (Having regard to the agreement of the parties) (clarity note) 


0395-79-R: International Union of Operating Engineers, Local 793 (Applicant) v. Pilen Construction 
of Canada Limited (Respondent). 


Unit: “all employees of the respondent in the County of Wentworth including part of Township of 
North Dumfries annexed from Beverly Township and the Township of Nassageweya and the Town 
of Burlington in the County of Halton engaged in the operation of cranes, shovels, bulldozers and 
similar equipment, and those primarily engaged in the repairing and maintaining of same, save and 
except non-working foremen and persons above the rank of non-working foreman.” (8 employees in 
the unit). 


0396-79-R: International Union of Operating Engineers, Local 793 (Applicant) v. Curran Contrac- 
tors Limited (Respondent) v. Labourers’ International Union of North America Local 625 & Local 
749 (Intervener). 


Unit: “all employees of the respondent working in the Counties of Essex and Kent as instrument 
men, rodmen, chainmen and party chief, save and except field engineer and persons above the rank 
of field engineer.” (2 employees in the unit). 


0407-70-R: United Brotherhood of Carpenters and Joiners of America, Local Union 446 (Applicant) 
v. Regis Investments Limited (Respondent). 


Unit: “all carpenters and carpenters’ apprentices in the employ of the respondent in that portion of 
the District of Algoma south of the 49th parallel of latitude, save and except non-working foremen 
and persons above the rank of non-working foreman.” (4 employees in the unit). 


0408-79-R: The Carpenters’ District Council of Toronto and Vicinity on behalf of Locals 27, 666, 
681, 1133, 1304, 1963, 1747, 2480, 2482, 3227 and 3233, United Brotherhood of Carpenters and Join- 
ers of America (Applicant) v. Piper Construction Division of Greenore Developments Limited (Re- 
spondent). 


Unit: “all carpenters and carpenters’ apprentices in the employ of the respondent in Metropolitan 
Toronto, tha Regional Municipality of York and the County of Peel, the Township of Esquesing and 
the Towns of Oakville of Milton in the County of Halton and the Township of Pickering in the 
County of Ontario, save and except non-working foremen and persons above the rank of non-work- 
ing foreman.” (3 employees in the unit). 


0409-79-R: Canadian Food & Allied Workers Union 175 chartered by the Amalgamated Meat Cut- 
ters and Butcher Workmen of North America, AFL-CIO-CLC (Applicant) v. Gordons Markets A 
Division of Zehrmart Limited (Respondent). 


Unit: “all employees of the respondent in its retail stores in Wallaceburg, Ontario, regularly em- 
ployed for not more than twenty-four (24) hours per week and students employed during off-school 
hours and during the school vacation period.” (40 employees in the unit). (Having regard for the fact 
that the parties were otherwise agreed on the description of the unit). 


0410-79-R: Canadian Union of Public Employees (Applicant) v. The Sudbury Public Library Board 
(Respondent) v. Group of Employees (Objectors). 


Unit: “all employees of the respondent in the City of Sudbury save and except chief librarian, assis- 
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tant chief librarian, department heads, secretary — administrative assistant, and persons regularly em- 
ployed for not more than 24 hours per week.” (42 employees in the unit). ((clarity note) 


0416-79-R: International Molders & Allied Workers Union (Applicant) v. Scovill Industries Limited, 
Dritz Division (Respondent). 


Unit: “all office and clerical employees of the respondent at St. Mary’s, save and except purchasing 
manager, persons above the rank of purchasing manager, secretary to the general manager, salesper- 
sons, students employed during the school vacation period and persons covered by a subsisting col- 
lective agreement.” (11 employees in the unit). (Having regard to the agreement of the parties). (clarity 
note) 


0418-79-R: Fuel, Bus, Limousine, Petroleum Drivers and Allied Employees, Local Union No. 352, 
affiliated with the International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers 
of America (Applicant) v. Halo of Canada Lighting Inc. (Respondent). 


Unit: “all employees of the respondent working at Mississauga, Ontario, save and except foremen, 
those above the rank of foreman, office and sales staff, and students employed during the school va- 
cation period.” (47 employees in the unit). (Having regard to the agreement of the parties). 


0419-79-R: United Brotherhood of Carpenters and Joiners of America (Applicant) v. West York 
Construction Limited and West York Construction Ltd. (Respondents). 


Unit: “all carpenters and carpenters’ apprentices in the employ of West York Construction Limited 
in the District of Kenora, including the Patricia Portion, save and except non-working foremen and 
persons above the rank of non-working foreman.” ( employees in the unit). 


0423-79-R: Service Employees Union Local 268 (Applicant) v. McKellar General Hospital (Respon- 
dent). 


Unit: “all employees of McKellar General Hospital, Thunder Bay, in the district of Thunder Bay 
regularly employed for less then 25 hours per week and students employed during the school vaca- 
tion period in the classifications listed on Schedule “A” of the full-time collective agreement between 
Service Employees Union Local 268 and McKellar General Hospital, save and except stationary en- 
gineers and other employees included in the certification of the International Union of Operating En- 
gineers, foremen, foreladies, persons above the rank of foreman of lady, watchmen, professional help 


and persons covered by subsisting collective agreements.” (33 employees in the unit). 


0425-79-R: Fuel, Bus, Limousine, Petroleum Drivers and Allied Employees, Local Union No. 352, 
affiliated with the International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers 
of America (Applicant) v. Kafko Manufacturing Limited (Respondent). 


Unit: “all employees of Kafko Manufacturing Limited, at its plant in Mississauga, Ontario, save and 
except foremen, those above the rank of foreman, persons regularly employed for not more than 
twenty-four hours per week, office and sales staff and students employed during the school vacation 
period.” (30 employees in the unit). (Having regard to the agreement of the parties). 


0426-79-R: International Union, United Automobile, Aerospace and Agricultural Implement Work- 
ers of America (U.A.W.) (Applicant) v. Windsor Plastic Products Limited (Respondent). 


Unit: “all employees of the respondent in Windsor, Ontario, save and except foremen, persons above 
the rank of foremen, office and sales staff, persons regularly employed for not more than twenty-four 
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ty-four hours per week, and students employed during the school vacation period.” (20 employees in 
the unit) (Having regard to the agreement of the parties) (clarity note) 


0395-79-R: International Union of Operating Engineers, Local 793 (Applicant) v. Pilen Construction 
of Canada Limited (Respondent). 


Unit: “all employees of the respondent in the County of Wentworth including part of Township of 
North Dumfries annexed from Beverly Township and the Township of Nassageweya and the Town 
of Burlington in the County of Halton engaged in the operation of cranes, shovels, bulldozers and 
similar equipment, and those primarily engaged in the repairing and maintaining of same, save and 
except non-working foremen and persons above the rank of non-working foreman.” (8 employees in 
the unit). 


0396-79-R: International Union of Operating Engineers, Local 793 (Applicant) v. Curran Contrac- 
tors Limited (Respondent) v. Labourers’ International Union of North America Local 625 & Local 
749 (Intervener). 


Unit: “all employees of the respondent working in the Counties of Essex and Kent as instrument 
men, rodmen, chainmen and party chief, save and except field engineer and persons above the rank 
of field engineer.” (2 employees in the unit). 


0407-70-R: United Brotherhood of Carpenters and Joiners of America, Local Union 446 (Applicant) 
v. Regis Investments Limited (Respondent). 


Unit: “all carpenters and carpenters’ apprentices in the employ of the respondent in that portion of 
the District of Algoma south of the 49th parallel of latitude, save and except non-working foremen 
and persons above the rank of non-working foreman.” (4 employees in the unit). 


0408-79-R: The Carpenters’ District Council of Toronto and Vicinity on behalf of Locals 27, 666, 
681, 1133, 1304, 1963, 1747, 2480, 2482, 3227 and 3233, United Brotherhood of Carpenters and Join- 
ers of America (Applicant) v. Piper Construction Division of Greenore Developments Limited (Re- 
spondent). 


Unit: “all carpenters and carpenters’ apprentices in the employ of the respondent in Metropolitan 
Toronto, tha Regional Municipality of York and the County of Peel, the Township of Esquesing and 
the Towns of Oakville of Milton in the County of Halton and the Township of Pickering in the 
County of Ontario, save and except non-working foremen and persons above the rank of non-work- 
ing foreman.” (3 employees in the unit). 


0409-79-R: Canadian Food & Allied Workers Union 175 chartered by the Amalgamated Meat Cut- 
ters and Butcher Workmen of North America, AFL-CIO-CLC (Applicant) v. Gordons Markets A 
Division of Zehrmart Limited (Respondent). 


Unit: “all employees of the respondent in its retail stores in Wallaceburg, Ontario, regularly em- 
ployed for not more than twenty-four (24) hours per week and students employed during off-school 
hours and during the school vacation period.” (40 employees in the unit). (Having regard for the fact 
that the parties were otherwise agreed on the description of the unit). 


0410-79-R: Canadian Union of Public Employees (Applicant) v. The Sudbury Public Library Board 
(Respondent) v. Group of Employees (Objectors). 


Unit: “all employees of the respondent in the City of Sudbury save and except chief librarian, assis- 
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tant chief librarian, department heads, secretary — administrative assistant, and persons regularly em- 
ployed for not more than 24 hours per week.” (42 employees in the unit). ((clarity note) 


0416-79-R: International Molders & Allied Workers Union (Applicant) v. Scovill Industries Limited, 
Dritz Division (Respondent). 


Unit: “all office and clerical employees of the respondent at St. Mary’s, save and except purchasing 
manager, persons above the rank of purchasing manager, secretary to the general manager, salesper- 
sons, students employed during the school vacation period and persons covered by a subsisting col- 
lective agreement.” (11 employees in the unit). (Having regard to the agreement of the parties). (clarity 
note) 


0418-79-R: Fuel, Bus, Limousine, Petroleum Drivers and Allied Employees, Local Union No. 352, 
affiliated with the International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers 
of America (Applicant) v. Halo of Canada Lighting Inc. (Respondent). 


Unit: “all employees of the respondent working at Mississauga, Ontario, save and except foremen, 
those above the rank of foreman, office and sales staff, and students employed during the school va- 
cation period.” (47 employees in the unit). (Having regard to the agreement of the parties). 


0419-79-R: United Brotherhood of Carpenters and Joiners of America (Applicant) v. West York 
Construction Limited and West York Construction Ltd. (Respondents). 


Unit: “all carpenters and carpenters’ apprentices in the employ of West York Construction Limited 
in the District of Kenora, including the Patricia Portion, save and except non-working foremen and 
persons above the rank of non-working foreman.” ( employees in the unit). 


0423-79-R: Service Employees Union Local 268 (Applicant) v. McKellar General Hospital (Respon- 
dent). 


Unit: “all employees of McKellar General Hospital, Thunder Bay, in the district of Thunder Bay 
regularly employed for less then 25 hours per week and students employed during the school vaca- 
tion period in the classifications listed on Schedule “A” of the full-time collective agreement between 
Service Employees Union Local 268 and McKellar General Hospital, save and except stationary en- 
gineers and other employees included in the certification of the International Union of Operating En- 
gineers, foremen, foreladies, persons above the rank of foreman of lady, watchmen, professional help 
and persons covered by subsisting collective agreements.” (33 employees in the unit). 


0425-79-R: Fuel, Bus, Limousine, Petroleum Drivers and Allied Employees, Local Union No. 352, 
affiliated with the International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers 
of America (Applicant) v. Kafko Manufacturing Limited (Respondent). 


Unit: “all employees of Kafko Manufacturing Limited, at its plant in Mississauga, Ontario, save and 
except foremen, those above the rank of foreman, persons regularly employed for not more than 
twenty-four hours per week, office and sales staff and students employed during the school vacation 
period.” (30 employees in the unit). (Having regard to the agreement of the parties). 


0426-79-R: International Union, United Automobile, Aerospace and Agricultural Implement Work- 
ers of America (U.A.W.) (Applicant) v. Windsor Plastic Products Limited (Respondent). 


Unit: “all employees of the respondent in Windsor, Ontario, save and except foremen, persons above 
the rank of foremen, office and sales staff, persons regularly employed for not more than twenty-four 
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hours per week and students employed during the school vacation period.” (88 employees in the 
unit). (Having regard to the agreement of the parties). (clarity note) 


0427-79-R: Candian Paperworkers Union (Applicant) v. Karl Gutmann Incorporated (Respondent). 


Unit: “all employees of the respondent at Cornwall, Ontario, save and except foremen, persons 
above the rank of foreman, office and sales staff, summer students and employees who work less than 
24 hours per week.” (19 employees in the unit). (Having regard to the agreement of the parties). 


0434-79-R: Labourers’ International Union of North America, Local 506 (Applicant) v. Dantam In- 
vestments Limited (Respondent). 


Unit: “all construction labourers in the employ of the respondent in Metropolitan Toronto, the Re- 
gional Municipality of York and the County of Peel, the Township of Esquesing and the Towns of 
Oakville and Milton in the County of Halton and the Township of Pickering in the County of On- 
tario employed on building projects, except residential building projects, but including labourers em- 
ployed as helpers of bricklayers and plasterers, save and except non-working foremen and persons 
above the rank of non-working foreman.” (4 employees in the unit). 


0436-79-R: United Steelworkers of America (Applicant) v. Super-Parket Limited (Respondent). 


Unit #1: “all employees of the respondent in the City of Windsor, save and except foremen, persons 
above the rank of foreman, office and sales staff, persons regularly employed for not more than 
twenty-four (24) hours per week and students employed during the university or school vacation peri- 
od.” (5 employees in the unit). (Having regard to the agreement of the parties). 


Unit #2: “all employees of the respondent in the City of Windsor regularly employed for not more 
than twenty-four (24) hours per week and students hired for the school or university vacation period, 
save and except foremen, persons above the rank of foreman and office and sales staff.” (5 employees 
in the unit). (Having regard to the agreement of the parties). 


0447-79-R: Labourers’ International Union of North America, Local 506 (Applicant) v. Merison Ma- 
sonry Ltd. (Respondent). 


Unit: “all construction labourers in the employ of the respondent in Metropolitan Toronto, The Re- 
gional Municipality of York and the County of Peel, the Township of Esquesing and the Town of 
Oakville and Milton in the County of Halton and the Township of Pickering in the County of On- 
tario employed on building projects, except residential building projects, but including labourers em- 
ployed as helpers of bricklayers and plasterers, save and except non-working foremen and persons 
above the rank of non-working foreman.” (5 employees in the unit). 


0449-79-R: International Union of Operating Engineers, Local 793 (Applicant) v. Weldon McEashen 
Construction Ltd. (Respondent). 


Unit: “all employees of the respondent in the County of Lambton engaged in the operation of 
cranes, shovels, bulldozers and similar equipment, and those primarily engaged in the repairing and 
maintaining of same, save and except non-working foremen and persons above the rank of non- 
working foreman.” (2 employees in the unit). 


0455-79-R: The United Association of Journeymen and Apprentices of the Plumbing and Pipe Fit- 
ting Industry of the United States and Canada — Local Union 628 (Applicant) v. Eastern Canada 
Contractors Ltd. (Respondent). 
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Unit: “all plumbers and plumbers’ apprentices, steamfitters and steamfitters’ apprentices, pipe fitters 
and pipe fitters’ apprentices in the employ of the respondent in the District of Rainy River, save and 
except non-working foremen and persons above the rank of non-working foreman.” (30 employees in 
the unit). 


0457-79-R: International Union of Operating Engineers, Local 793 (Applicant) v. Roxul Company 
(A Division of Standard Industries Ltd.) (Respondent). 


Unit: “all employees of the respondent at its plant at 551 Harrop Drive, Milton, Ontario, save and 
except foremen, persons above the rank of foreman, watchmen, technical staff, office and sales staff.” 
(3 employees in the unit). (Having regard to the agreement of the parties). 


0462-79-R: Toronto Typographical Union No. 91 (1.T.U) (Applicant) v. Goldcraft Printers Ltd. (Re- 
spondent). 


Unit: “all production employees engaged in offset preparatory work, presswork and bindery work at 
the respondent’s premises in Metropolitan Toronto save and except non-working foremen and per- 
sons above the rank of non-working foremen.” (13 employees in the unit). (Having regard to the 
agreement of the parties). 


0474-79-R: Labourers’ International Union of North America Local 1081 (Applicant) v. Moir Con- 
struction Company Limited (Respondent). 


Unit: “all construction labourers in the employ of the respondent in the Regional Municipality of 
Waterloo except part of Beverly Township annexed by North Dumfries Township, save and except 
non-working foremen and persons above the rank of non-working foreman.” (3 employees in the 
unit). 


0480-79-R: International Union of Operating Engineers, Local 793 (Applicant) v. Bono General 
Construction Limited (Respondent). 


Unit: “all employees of the respondent in the County of Wentworth including part of Township of 
North Dumfries annexed from Beverly Township and the Township of Nassageweya and the Town 
of Burlington in the County of Halton engaged in the operation of cranes, shovels, bulldozers and 
similar equipment, and those primarily engaged in the repairing and maintaining of same, save and 
except non-working foremen and persons above the rank of non-working foreman.” (9 employees in 
the unit). 


0493-79-R: Bricklayers, Stonemasons & Tilesetters Union, Local No. 2 Ontario, affiliated with The 
International Union of Bricklayers and Allied Craftsmen (Applicant) v. Elio Evangelista Investments 
Ltd. (Respondent). 


Unit: “all bricklayers and bricklayers’ apprentices, stonemasons and stonemasons’ apprentices in the 
employ of the respondent in Metropolitan Toronto, The Regional Municipality of York and the 
County of Peel, the Township of Esquesing and the Towns of Oakville and Milton in the County of 
Halton and the Township of Pickering in the County of Ontario, save and except non-working fore- 
men and persons above the rank of non-working foreman.” (5 employees in the unit). 


0502-79-R: Chatham Construction Workers Association, Local No. 53 affiliated with Christian La- 
bour Association of Canada (Applicant) v. Ramac Solar Systems (Respondent). 


Unit: “all carpenters, carpenters’ apprentices and construction labourers in the employ of the respon- 
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dent in the Counties of Essex and Kent, save and except non-working foremen and persons above 
the rank of non-working foreman.” (2 employees in the unit). (Having regard to the foregoing). 


0505-79-R: Labourers’ International Union of North America, Local Union 183 (Applicant) v. The 
Oster Lane Group Ltd. (Respondent). 


Unit: “all construction labourers in the employ of the respondent in Metropolitan Toronto, the Re- 
gional Municipality of York and the County of Peel, the Township of Esquesing and the Towns of 
Oakville and Milton in the County of Halton and the Township of Pickering in the County of On- 
tario employed on residential construction, save and except construction labourers employed as help- 
ers of bricklayers and plasterers, non-working foremen and persons above the rank of non-working 
foreman.” (4 employees in the unit). 


0506-79-R: The Carpenters’ District Council of Toronto and Vicinity on behalf of Locals 27, 666, 
681, 1133, 1304, 1963, 1747, 2480, 2482, 3227 and 3233, United Brotherhood of Carpenters and Join- 
ers of America (Applicant) v. Hyco Store Fixtures, division of H. Cohen Co. Ltd. (Respondent). 


Unit: “all carpenters and carpenters’ apprentices in the employ of the respondent in Metropolitan 
Toronto, the Regional Municipality of York and the County of Peel, the Township of Esquesing and 
the Towns of Oakville and Milton in the County of Halton and the Township of Pickering in the 
County of Ontario, save and except non-working foremen and persons above the rank of non-work- 
ing foreman.” (3 employees in the unit). 


0507-79-R: Christian Labour Association of Canada (Applicant) v. V & W Insulation Limited (Re- 
spondent). 


Unit: “all insulation mechanics and insulation mechanics’ apprentices in the County of Simcoe and 
the District Municipality of Muskoka, save and except non-working foremen and persons above the 
rank of non-working foreman.” (2 employees in the unit). (Having regard to the foregoing). 


Applications Certified Subsequent to Pre-Hearing Vote 


2034-78-R: Local 1590, International Brotherhood of Electrical Workers (Applicant) v. Bayly Engi- 
neering Limited (Respondent) v. Group of Employees (Objectors). 


Unit: “all employees of the respondent employed at its plant at 167 Hunt Street, Ajax, Ontario save 
and except foremen, persons above the rank of foreman, office and sales staff, persons regularly em- 
loyed for not more than twenty-four hours a week and students employed during the school vacation 
period.” (118 employees in the unit). 


Number of names of persons on revised voters’ list 118 
Number of persons who cast ballots 108 
Number of ballots marked in favour of the applicant 56 

Number of ballots marked against the applicant 52 


0188-79-R: Retail Clerks International Association, CLC, AFL — CIO (Applicant) v. Hollandia Bak- 
eries Limited (Respondent) v. United Bakery Workers Association Local No. 58 affiliated with the 
Christian Labour Association of Canada (Intervener). 


Unit: “all employees of the respondent at Mount Brydges, save and except foremen, persons above 
the rank of foreman, driver salesmen, office staff, persons regularly employed for not more than 
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twenty-four (24) hours per week and students employed during the school vacation period.” (39 em- 
ployees in the unit). (Having regard to the agreement of the parties). 


Number of names of persons on revised voters’ list 36 
Number of persons who cast ballots 33 
Number of ballots marked in favour of applicant 26 

Number of ballots marked in favour of intervener 7 


0213-79-R: International Union, United Automobile, Aerospace and Agricultural Implement Work- 
ers of America, (U.A.W.) (Applicant) v. Sparton of Canada Limited (Respondent) v. National Coun- 
cil of Canadian Labour, Local 212 (Intervener). 


Unit: “all employees of the respondent in its premises at London, Ontario, save and except foremen, 
those above the rank of foreman, office employees, draftsmen and the staff of the Engineering De- 
partment.” (153 employees in the unit). (Having regard to the agreement of the parties). 


Number of names of persons on list as originally prepared by 


employer 86 
Number of persons who cast ballots 81 
Number of ballots marked in favour of applicant 57 
Number of ballots marked in favour of intervener 24 


Applications Certified Subsequent to Post-Hearing Vote 


1786-78-R: Canadian Food and Allied Workers Union Local 725 chartered by the Amalgamated 
Meat Cutters and Butcher Workmen of North America, AFL-CIO-CLC (Applicant) v. Peoples, Di- 
vision of St. Michael Shops of Canada Limited (Respondent). 


Unit: “‘all employees of the respondent at Hearst, Ontario, save and except the assistant manager, 
management trainees, one secretary to the manager, persons regularly employed for not more than 
24 hours per week and students employed during the school vacation period.” (23 employees in the 
unit). 


Number of names of persons on list as originally prepared by 


employer 17, 
Number of persons who cast ballots 17 
Number of spoiled ballots ] 

Number of ballots marked in favour of applicant 11 


Number of ballots marked against applicant 


2105-78-R: Canadian Union of Public Employees (Applicant) v. Participation House — Hamilton & 
District (Respondent). 


Unit #2: “all employees of the respondent regularly employed for not more than 24 hours per week 
and students employed during the school vacation period, at Binbrook in its Participation House 
Corporation, save and except supervisors, persons above the rank of supervisor, and students work- 
ing under a special grant from a governmental programme.” (24 employees in the unit). 
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Number of names of persons on revised voters’ list 17 
Number of persons who cast ballots 15 
Ballots segregated and not counted l 

Number of ballots marked in favour of applicant 10 

Number of ballots marked against applicant 4 


(Bargaining Unit # 1 — See Bargaining Units Certified — No Vote Conducted). 


0165-79-R: Canadian Union of Restaurants & Related Employees (Applicant) v. Foodcorp Limited, 
carrying on business as Swiss Chalet Bar B.Q. (Respondent). 


Unit: “all waitresses, waiters, busboys, kitchen staff, and cashiers employed by the Respondent at 
950 Lawrence Avenue West in the City of North York in the Municipality of Metropolitan Toronto, 
save and except hostesses and persons above the rank of hostess.” (47 employees in the unit). 


Number of names of persons on list as originally prepared by 


employer 45 
Number of persons who cast ballots 34 
Ballots segregated and not counted Ze 
Number of spoiled ballots l 
Number of ballots marked in favour of applicant 30 
Number of ballots marked against applicant | 


0167-79-R: Teamsters Local Union No. 419, affiliated with the International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America (Applicant) v. Perfect Pen and Stationery 
Co., Division of Cadence Mail Order of Canada Ltd. (Respondent). 


Unit: “all employees of the respondent working at Scarborough, Ontario, save and except operations 
manager, persons above the rank of operations manager, office and sales staff, persons regularly em- 
ployed for not more than twenty-four hours per per week and students employed during the school 
vacation period.” (4 employees in the unit). 


Number of names of persons on list as originally prepared by 

employer 4 
Number of persons who cast balots 4 
Number of ballots marked in flavour of applicant 
Number of ballots marked against applicant l 


APPLICATIONS FOR CERTIFICATION DISMISSED 


No Vote Conducted 


0703-78-R: Brewery, Soft Drink, Distillery, Distributors, and Miscellaneous Workers Local 1000, 
affiliated with the International Brotherhood of Teamsters, Chauffeurs, Warehousemen & Helpers of 
America (Applicant #1) v. Canadian Union of United Brewery, Flour, Cereal, Soft Drink and Dis- 
tillery Workers (Applicant #2) v. Erie & Huron Beverages Limited (Respondent) v. Group of Em- 
ployees (Objectors). 


Unit #1: “all employees of the respondent working at or out of Chatham, Ontario, save and except 
foremen, persons above the rank of foreman, office staff, persons regularly employed for not more 
than 24 hours per week and students employed during the school vacation period.” (35 employees in 
the unit). 
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Unit #2: “all employees of the respondent regularly employed at or out of Chatham, Ontario for not 
more than 24 hours per week and students employed during the school vacation period save and ex- 
cept foremen, persons above the rank of foreman and office staff.” (3 employees in the unit). 


2028-78-R: The Hotel & Club Employees, Union Local 299, Toronto, Ontario of the Hotel and Res- 
taurant Employees’ and Bartenders’ International Union, (A.F.L.-C.L.C.-C.I.C.) (Applicant) v. The 
Bristol Place Hotel (Respondent). (319 employees). 


2162-78-R: International Ladies’ Garment Workers’ Union (Applicant) v. Modes Bilboquet (Cana- 
da) Ltd. (Respondent). (33 employees). 


0065-79-R: Comco Employees Association (Applicant) v. Comco Metal & Plastic Industries Ltd. 
(Respondent). (76 employees). 


0232-79-R: United Brotherhood of Carpenters and Joiners of America, Local Union 38 (Applicant) 
v. Canadian Curtis Refrigeration Limited (Respondent). (2 employees). 


0329-79-R: Brewery, Soft Drink, Distillery, Distributors and Miscellaneous Workers Local 1000, 
Affiliated with The International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Help- 
ers of America (Applicant) v. Wheels Inn Ltd. (Respondent). (259 employees). 


0339-79-R: Trent Metals Employees Association (Applicant) v. Trent Metals Limited (Respondent). 
(54 employees). 


0397-79-R: National Steel Car Guards Union (Applicant) v. National Stee! Car Corporation Limited 
(Respondent) v. Group of Employees (Objectors). (10 employees). 


0405-79-R: Local Union 105, International Brotherhood of Electrical Workers (Applicant) v. Texaco 
Canada Inc. (Respondent) v. Group of Employees (Objectors). (19 employees). 


0473-79-R: Local 47 Sheet Metal Workers’ International Association (Applicant) v. Gerald E. Baird 
Contractors Ltd. (Respondent). (3 employees). 


Certification Dismissed Subsequent to Pre-Hearing Vote 


0207-79-R: Retail, Wholesale and Department Store Union, AFL: CIO:CLC (Applicant) v. Penny- 
worth’s Department Stores Limited (Respondent). 


Voting Constituency: “All employees of the respondent employed at its retail store in Ajax, save and 
except store manager.” (15 employees). 
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Number of names of persons on list as originally prepared by 
employer 13 
Number of persons who cast ballots 1] 
Number of ballots segregated and not counted 
Number of spoiled ballots 

Number of ballots marked in favour of the applicant 
Number of ballots marked against the applicant 
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0311-79-R: The Association of Allied Health Professionals: Ontario (Applicant) v. Bloorview Chil- 
drens Hospital (Respondent). 


Voting Constituency: “All occupational therapists, occupational therapy technicians, physiothera- 
pists, recreationists, speech therapists, social workers, employed by Bloorview Childrens Hospital in 
The City of North York save and except supervisors, persons above the rank of supervisor, students 
and persons regularly employed for not more than 24 hours per week.” (21 employees) 


Number of names of persons on list as originally prepared by 


employer 15 
Number of persons who cast ballots 14 
Number of ballots marked in favour of applicant 5 
Number of ballots marked against applicant 9 


Certification Dismissed Subsequent to Post-Hearing Vote 


1374-78-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Finch Pav- 
ing Company Limited (Respondent). 


Unit: “all construction labourers, in the employ of the respondent in Metropolitan Toronto, the Re- 
gional Municipality of York and the County of Peel, the Township of Esquesing and the Towns of 
Oakville and Milton in the County of Halton and the Township of Pickering in the County of Ontar- 
io, save and except construction labourers employed on building projects, non-working foremen and 
persons above the rank of non-working foreman.” (10 employees in the unit). 


Number of names of persons on list as originally prepared by 


employer 15 
Number of persons who cast ballots 15 
Number of ballots marked in favour of applicant 7 
Number of ballots marked against applicant 8 


0019-79-R: International Ladies’ Garment Workers’ Union (Applicant) v. Adina J. Fashions Limited 
(Respondent) v. Group of Employees (Objectors). 


Unit: “all employees of the respondent in Metropolitan Toronto save and except forepersons, per- 
sons above the rank of foreperson, office and sales staff, designers, mechanics, maintenance, shippers 
and receivers, persons regularly employed for not more than twenty-four hours per week and stu- 
dents employed during the school vacation period.” (23 employees in the unit). 
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Number of names of persons on revised voters’ list 24 
Number of persons who cast ballots 20 
Ballots segregated and not counted l 

Number of spoiled ballots l 

Number of ballots marked in favour of applicant l 

Number of ballots marked against applicant 17 


0208-79-R: Service Employees Union, Local 204, Affiliated with A.F. of L. C.I.O. C.L.C. (Applicant) 
v. King Nursing Home (Respondent) v. Employee (Objector). 


Unit: “all employees of the respondent in Bolton, Ontario, save and except professional medical 
staff, graduate nurses and undergraduate nurses, physiotherapists, occupational therapists, supervi- 
sors, persons above the rank of supervisor, office staff, persons employed for not more than 24 hours 
per week and students employed during the school vacation period.” (31 employees in the unit). 


Number of persons on revised voters’ list py) 
Number of persons who cast ballots 26 
Ballots segregated and not counted 2 

Number of ballots marked in favovs: of applicant 10 

Number of ballots marked against applicant 14 


APPLICATIONS FOR CERTIFICATION WITHDRAWN 


0054-79-R: The Canadian Union of Public Employees (Applicant) v. The Leeds and Grenville 
County Board of Education (Respondent). (7 employees). 


0211-79-R: United Brotherhood of Carpenters and Joiners of America, Local Union 38 (Applicant) 
v. Fun & Games Family Entertainment Centres Inc. (Respondent). (2 employees). 


0249-79-R: International Association of Bridge, Structural and Ornamental Ironworkers, Local Un- 
ion 721 (Applicant) v. Smith Elston Ltd. (Respondent). (5 employees). 


0327-79-R: Operative Plasterers’ and Cement Masons’ International Association of the United States 
and Canada “Restoration Steeplejacks” Local Union No. 172 (Applicant) v. Summit Restoration 
Inc. (Respondent) v. Group of Employees (Objectors). (17 employees). 


0421-79-R: Labourers’ International Union of North America. Local 506 (Applicant) v. Aero Block 
& Precast Ltd. (Respondent). (8 employees). 


0422-79-R: London and District Service Workers’ Union Local 220, S.E.I.U., A.F.L., C.1.O., C.L.C. 
(Applicant) v. Alexandra Hospital Ingersoll, Ontario (Respondent) v. International Union of Operat- 
ing Engineers, Local 772 (Intervener). (24 employees). 


0424-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Culross Pro- 
ducts Limited (Respondent). (110 employees). 


0444-79-R: Canadian Union of United Brewery, Flour, Cereal, Soft Drink and Distillery Workers 
(Applicant) v. American Express Canada, Inc. (Respondent) (348 employees). 
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0515-79-R: Canadian Food and Allied Workers Union Local 175, chartered by the Amalgamated 
Meat Cutters and Butcher Workmen of North America, AFL-CIO-CLC (Applicant) v. Gordon’s 
Markets, A Division of Zehrmart Ltd. (Respondent). (9 employees). 


APPLICATIONS UNDER SECTION 1(4) 


1625-78-R: United Brotherhood of Carpenters and Joiners of America, Local Union 93 (Applicant) 
v. F. Fentiman & Sons Limited and Fendor Sales and Services Limited (Respondents). (Granted). 


1628-78-R: United Brotherhood of Carpenters and Joiners of America, Local Union 93 (Applicant) 
v. Acto Builders (Eastern) Limited and Acto Construction & Engineering Ltd. (Respondents). 
(Dismissed). 


1946-78-R: International Association of Heat and Frost Insulators and Asbestos Workers, Local 95 
(Applicant) v. Kustom Insulation Ltd., H. Schumann Insualtion Co., and H. S. Insulation Inc. (Re- 
spondents). (Granted). 


0131-79-R: United Steelworkers of America (Applicant) v. Dominion Stores Limited and Super- 
parket Limited (Respondents). (Dismissed). 


0301-79-R: International Brotherhood of Painters and Allied Trades, and Ontario Council of the In- 
ternational Brotherhood of Painters and Allied Trades (Applicants) v. W.R. Hamblin Limited and 
Sand Kleen Limited (Respondents). (Withdrawn). 


0429-79-R: United Brotherhood of Carpenters and Joiners of America, Local 2486 (Applicant) v. 
Nickel City Plasterers Limited and Sudbury Drywall & Accoustics (Respondents). (Granted). 


APPLICATIONS FOR DECLARATION TERMINATING BARGAINING 
RIGHTS 


1239-78-R: Sam Habash (Applicant) v. Retail Clerks Union, Local 206 Chartered by the Retail 
Clerks International Association (Respondent) v. Kernohan Lumber & Sash Co. Limited (Interven- 
er). (Dismissed). 


Unit #1: “all employees of Kernohan Lumber & Sash Co. Limited at London, Ontario, save and ex- 
cept foremen, persons above the rank of foreman, office and sales staff, part-time employees regularly 
employed for twenty-four hours per week or less and students employed during summer vacation.” 
(16 employees in the unit). 


Unit #2: “all part-time employees of the Kernohan Lumber & Sash Co. Limited at London, Ontario 
regularly employed for twenty-four hours per week or less and all students employed during summer 
vacation.” (6 employees in the unit). 
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Number of names of persons on revised voters’ list 23 
Number of persons who cast ballots 17 
Number of ballots marked in favour of Respondent 10 

Number of ballots marked against Respondent 7 


0119-79-R: Debbie LeBlanc (Applicant) v. The Retail, Wholesale and Department Store Union, 
AFL:CIO:CLC: and its Local #448 (Respondent). (Granted). 


Unit: “all employees of the Old. St. Clair Hotel at Sarnia, Ontario, save and except manager, persons 
above the rank of manager and office staff.” (9 employees in the unit). 


Number of names of persons on list as originally prepared by 


employer ) 
Number of persons who cast ballots 6 
Number of ballots marked in favour of the respondent 0 
Number of ballots marked against the respondent 6 


0250-79-R: James E. Ward (Applicant) v. U.A.W. Local 124 (Respondent) v. Magna-Cote Division 
of Magna International Inc. (Intervener). (Granted). 


Unit: “all employees of the intervener employed at Magna-Cote in Metropolitan Toronto save and 
except foremen, persons above the rank of foreman, office, clerical and technical staff.” (25 employ- 
ees in the unit). 


Number of names of persons on list as originally prepared by 


employer 25 
Number of persons who cast ballots 24 
Number of ballots marked in favour of Respondent l 
Number of ballots marked against Respondent 23 


0411-79-R: John Miller & Sons Ltd. (Applicant) v. United Brotherhood of Carpenters and Joiners of 
America, Local Union 1669 (Respondent). (3 employees). (Dismissed). 


APPLICATIONS FOR DECLARATION THAT STRIKE UNLAWFUL 


0453-79-U: The Jackson-Lewis Company Limited and Family Leisure Centres of Canada Limited 
(Applicants) v. United Association of the Plumbing and Pipe Fitting Industry of The United States 
and Canada, Local Union No. 46, Bill Weatherup and Certain Unknown Persons (Respondents). 
(Withdrawn). 


0459-79-U: Lawson & Jones Limited (Applicant) v. Graphic Arts International Union and its Local 
517, Ron Berman, Ralph Crandall et al (See Schedules “A”, “B” and “C” attached hereto) (Respon- 
dents). (Withdrawn). 


0471-79-U: Webster Mfg. (London) Limited (Applicant) v. International Molders’ and Allied Work- 
ers’ Union through Local 49 (London) (Respondent). (Granted). 


0564-79-U: Mechanical Contractors Association Ontario, and Mechanical Contractors Association 
London on behalf of its members Comstock International Ltd., Steen Mechanical Ltd., Woodcroft 
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Mechanical Contractors Ltd., Eric Greenback Ltd., King Mechanical Contractors Ltd. and W. Best- 
erd Plumbing and Heating Ltd. (Applicants) v. The United Association of Journeymen and Appren- 
tices of the Plumbing and Pipe Fitting Industry of the United States and Canada, Local 593, K. Mar- 
tin and D. Hodgins (Respondents). (Granted) 


APPLICATION FOR DECLARATION THAT LOCK-OUT UNLAWFUL 


0297-79-U: The Association of Canadian Film Crafts People (Applicant) v. Purple Heart Film 
Corporation and Motion Picture Studio Production Technicians, Local 873, (I.A.T.S.E.) (Respon- 
dents). (Dismissed). 


COMPLAINTS UNDER SECTION 79 (UNFAIR LABOUR PRACTICE) 


1869-78-R: United Rubber, Cork, Linoleum and Plastic Workers of America (Complainant) v. Gesco 
Distributing Limited, carrying on business as General Foam and Cushion (Respondent). (Dismissed). 


1941-78-U: London and District Service Workers’ Union, Local 220, S.E.I.U., A.F.L., C.1.0., C.L.C. 
(Complainant) v. Rest Haven Nursing Home of St. Williams 1974 Ltd. (Respondent). (Dismissed). 


1942-78-U: London and District Service Workers’ Union, Local 220, S.E.I.U., A.F.L., C.1.O., C.L.C. 
(Complainant) v. Rest Haven Nursing Home of St. Williams 1974 Ltd. (Respondent). (Granted). 


2148-78-U: Karen Ostlund, Widow and Executrix of the Estate of Aage Ostlund (Complainant) v. 
City of North York and The North York Civic Employees’ Union Local 94 Canadian Union of Pub- 
lic Employees (Respondent). (Withdrawn). 


0028-79-U: Ontario Nurses’ Association (Complainant) v. Scarborough Centenary Hospital Associa- 
tion (Respondent). (Granted). 


0136-79-U: Southern Ontario Newspaper Guild, Local 87, The Newspaper Guild (Complainant) v. 
The Brantford Expositor, A Division of Southam Press (Ontario) Ltd. (Respondent). (Withdrawn). 


0201-79-U: Mario Moreira (Complainant) v. Laborers International Union of North America, Local 
506 (Respondent) v. Ontario Hydro (Intervener). (Dismissed). 


0204-79-U: Frank Ivancic & Gordon Dawkins (Complainants) v. Kraus Carpet Employees Associa- 
tion (Respondent). (Withdrawn). 


0295-78-U: United Electrical, Radio and Machine Workers of America (UE) (Complainant) v. ABC 
Plastic Moulding (Respondent). (Withdrawn). 


0303-79-U: Labourers’ International Union of North America, Local 1059 (Complainant) v. Norlon 
Builders Limited, Dave King and Maurice Demeiter (Respondents). (Withdrawn). 
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0309-79-U: Canadian Union of Public Employees (Complainant) v. Peace Bridge Area Association 
for the Mentally Retarded (Respondent). (Withdrawn). 


0356-79-U: Canadian Union of Public Employees (Complainant) v. Quinte Sports Centre (Respon- 
dent). (Withdrawn). 


0359-79-R: Retail Clerks Union, Local 206 (Complainant) v. Tip Top Tailors (Respondent). 
(Withdrawn). 


0377-79-U: Service Employees International Union, Local 210 (Complainant) v. Watford Nursing 
Home Incorporated (Respondent). (Withdrawn). 


0381-79-U: Bray Rivet & Machine Employees Association on behalf of all hourly rated employees 
(Complainant) v. Bray Rivet & Machine Company Ltd. (Respondent) (Withdrawn). 


0386-79-U: Jack Lameront (Complainant) v. Bray Rivet & Machine Company Ltd. (Respondent). 
(Withdrawn). 


0387-79-U: Ronald Gray (Complainant) v. Bray Rivet & Machine Company Ltd. (Respondent). 
(Withdrawn). 


0394-79-U: Alwin Campbell, Member Local 1785 (Complainant) v. C.U.P.E., Local 1785 Oshawa, 
Ontario (Respondent). (Withdrawn). 


0401-79-U: Service Employees International Union, Local 210 (Complainant) v. Sabin Maich carry- 
ing on business as The Golden Razor at the Tecumseh Mall (Respondent). (Withdrawn). 


0402-79-U: Service Employees International Union, Local 210 (Complainant) v. Sabin Maich carry- 
ing on business as The Golden Razor at the Tecumseh Mall (Respondent). (Withdrawn). 


0403-79-U: Service Employees International Union, Local 210 (Complainant) v. Sabin Maich carry- 
ing on business as The Golden Razor at the Tecumseh Mall (Respondent). (Withdrawn). 


0414-79-U: Walter Marzinko (Complainant) v. Electro Porcelain Co. Ltd. and the United Steel 
Workers of America, Local Union No. 7581 (Respondents). (Withdrawn). 


0428-79-U: Murray F. MacAlpine a Committeeman of Local 456 U.A.W. Homes Foundry Unit 
(Complainant) v. Homes Foundry Ltd. 200 Exmouth Street, Sarnia, Ontario (Respondent). 
(Withdrawn). 


0430-79-U: Office and Professional Employees International Union (Complainant) v. United Com- 
munity Fund of Greater Toronto (Respondent). (Withdrawn). 


0438-79-U: Service Employees International Union, Local 210 (Complainant) v. Windsor Raceway 
Holdings Limited (Respondent). (Withdrawn). 
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0439-79-U: Teamsters, Chauffeurs, Warehousemen and Helpers Local Union No. 91, afffiliated with 
the International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America 
(Complainant) v. Simpsons-Sears Limited (Respondent). (Withdrawn). 


0440-79-U: Retail, Wholesale and Department Store Union, AFL:CIO:CLC (Complainant) v. Ben- 
nett Foods Ltd. (Respondent). (Withdrawn). 


0452-79-U: Canadian Chemical Workers Union (Complainant) v. Network Transport (Ontario) Lim- 
ited (Respondent). (Withdrawn). 


0466-79-U: Amalgamated Clothing and Textile Workers Union, (Toronto Joint Board) (Complain- 
ant) v. Straton Knitting Mills Limited (Respondent). (Withdrawn). 


0503-79-U: London and District Service Workers’ Union, Local 220, S.E.I.U., A.-P.L., C.1.0., C.L.C. 
(Complainant) v. The Sisters of St. Joseph of the Diocese of London in Ontario, as owner and opera- 
tor of St. Mary’s Hospital, London, Ontario (Respondent). (Withdrawn). 


APPLICATION UNDER SECTION 39 


0087-79-M: Marie Donada Daub (Applicant) v. Ontario Nurses Association (Respondent Trade Un- 
ion) v. La Verendrye General Hospital (Fort Frances) Inc. (Respondent Employer). (Dismissed). 


APPLICATION FOR CONSENT TO EARLY TERMINATION OF 
COLLECTIVE AGREEMENT 


0288-79-M: International Union, United Automobile, Aerospace and Agricultural Implement Work- 
ers and its Local 1917 (Trade Union) v. Aurora Tool and Manufacturing Company Limited (Em- 
ployer). 


APPLICATIONS UNDER SECTION 55 


1405-78-R: The Sheet Metal Workers’ International Association, The Ontario Sheet Metal Workers’ 
Conference, Sheet Metal Workers’ International Association, Local 269 (Applicants) v. Bourdeau 
Heating and Air Conditioning Limited, and Planned Mechanical Services Ltd. (Respondents) v. On- 
tario Sheet Metal and Air Handling Group (Intervener). (Withdrawn). 


1626-78-R: United Brotherhood of Carpenters and Joiners of America Local Union 93 (Applicant) v. 
F. Fentiman & Sons Limited and Fendor Sales and Services Limited (Respondents). (Dismissed). 


1627-78-R: United Brotherhood of Carpenters and Joiners of America, Local Union 93 (Applicant) 
v. Acto Builders (Eastern) Limited and Acto Construction & Engineering Ltd. (Respondents). 
(Dismissed). 


0037-79-R: Labourers’ International Union of North America, Local 527 (Applicant) v. G. Lundy 
and Associates Limited (Respondent). (Granted). 
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0226-79-R: Hotel, Motel and Restaurant Employees and Beverage Dispensers’ Union Local 757 
Thunder Bay, Ontario, of the Hotel and Restaurant Employees’ and Bartenders’ International Un- 
ion, A.F.L. - C.1.0.(Applicant) v. Uptown Motor Hotel (1978) Limited (Respondent). (Dismissed). 


APPLICATION UNDER THE COLLEGES COLLECTIVE BARGAINING ACT 
1975, SECTION 78 


0304-79-U: Ontario Public Service Employees’ Union (Applicant) v. Humber College of Applied 
Arts and Technology (Respondent). (Dismissed). 


0305-79-U: Ontario Public Service Employees’ Union (Complainant) v. Humber College of Applied 
Arts and Technology (Respondent). (Granted). 


JURISDICTIONAL DISPUTES 


0020-79-JD: The Wood, Wire and Metal Lathers’ International Union, Local 562 (Complaint) v. The 
Ontario Provincial Council of the United Brotherhood of Carpenters and Joiners of America, Don- 
aldson-Barron Limited and Suburban Lathing & Acoustics Limited (Respondents) v. United Broth- 
erhood of Carpenters and Joiners of America, Local 1617 and The Ontario Acoustic and Drywall 
District Council (Intervener). (Withdrawn). 


0571-79-JD: Cape Forming Construction Ltd., and also: Westmount Engineering Construction 
Company Ltd. (Complaints) v. 1) United Brotherhood of Carpenters and Joiners of America, Lake 
Ontario District Council, and also: 2) Toronto Building and Construction Trades Council, and also: 
3) Dave Johnson, and also: Quintin Begg (Respondents). (Withdrawn). 


APPLICATIONS FOR DETERMINATION UNDER SECTION 95(2) 


1498-78-M: Canadian Union of Public Employees (Applicant) v. The Corporation of the City of 
London (Respondent). (Granted). ‘ 


1696-78-M: Canadian Union of Public Employees (Applicant) v. The Corporation of the County of 
Bruce (Respondent). (Granted). 


1743-78-M: The Canadian Union of Public Employees, and its Local Number 1189 (Applicant) v. 
The Corporation of the City of Owen Sound (Respondent). (Granted). 


1905-78-M: Canadian Union of Public Employees and its Local 2197 (Trade Union) v. The Chil- 
dren’s Aid Society of the City of Belleville and the County of Hastings and the Town of Trenton 
(Employer). (Withdrawn). 


0103-79-M: Office & Professional Employees International Union, Local 343 (Trade Union) v. Stelco 
Employees’ (Primary Works) Credit Union Limited (Employer). (Withdrawn). 


IS7. 


REFERENCE TO BOARD PUSRUANT TO SECTION 96 


0260-79-M: S & H Construction (Kenora) Limited (Employer) v. United Brotherhood of Carpenters 
& Joiners of America, Local Union No. 1669 (Trade Union). (Granted). 


APPLICATIONS UNDER SECTION 112A 


0375-78-M: Labourers’ International Union of North America, Local 183 (Applicant) v. The Metro- 
politan Toronto Apartment Builders’ Association and Kerbel Developments Ltd. (Respondents). 
(Withdrawn). 


1391-78-M: International Union of Elevator Constructors, Local 90 (Applicant) v. Beckett Elevator 
Company Limited (Respondent). (Dismissed). 


1512-78-M: Labourers’ International Union of North America, Local 183 (Applicant) v. Deloraine 
Construction Ltd. (Respondent). (Dismissed). 


0036-79-M: Labourers’ International Union of North America, Local 183 (Applicant) v. Deloraine 
Construction Limited (Respondent). (Granted). 


0337-79-M: Labourers’ International Union of North America, Local 527 (Applicant) v. Normand & 
Fleming Limited (Respondent) (Withdrawn). 


0375-79-M: United Brotherhood of Carpenters and Joiners of America, Local Union 1669 (Appli- 
cant) v. Harrison Rock & Tunnel Company Limited (Respondent). (Withdrawn). 


0385-79-M: United Brotherhood of Carpenters and Joiners of America, Local 2486 (Applicant) v. 
Nickel City Plastering Limited (Respondent). (Granted). 


0468-79-M: Carpenters’ District Council of Toronto and Vicinity on behalf of Locals 27, 666, 681, 
1133, 1747, 1304, 1963, 2480, 2482, 3227 and 3233, United Brotherhood of Carpenters and Joiners of 
America (Applicant) v. K & L Construction, Div. of Komelow-Leggieri Construction Ltd. (Respon- 
dent). (Granted). 


0478-79-M: International Union of Elevator Constructors, Local No. 50 (Applicant) v. Beckett Ele- 
vator Ltd., National Elevator & Escalator Association (Respondents). (Withdrawn). 


0481-79-M: Labourers’ International Union of North America, Local 1089, 271 Devine St., Sarnia, 
Ontario (Applicant) v. Curran Contractors Ltd., 283 Confederation St., Sarnia, Ontario (Respon- 
dent). (Withdrawn). 


APPLICATION FOR RECONSIDERATION OF BOARD’S DECISION 


0362-78-R: Ontario Hydro Employees Union, Local 1000 (Applicant) v. Ontario Hydro (Respon- 
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dent) v. Canadian Union of Operating Engineers & General Workers (Intervener # 1) v. Local 598 of 
the Operative Plasterers’and Cement Masons’ International Association of the United States and 
Canada (Intervener #2). (Dismissed). (Request Denied). 
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Delay attributable to priority ranking and numbers of unresolved grievances — 
Whether delay in arbitration process violation of section 60. 


BOUGLAS AIRCRAFT LTD.; RE B.E, KERBER; U.A.W., LOCAL 1976... 
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Duty of Fair Representation — Evidence — Practice and Procedure — Incident giving rise to 
complaint occurring eight months before filing — Whether extreme delay barring 
hearing on merits - Complainant tendering evidence of five years of alleged non- 
representation by union — Whether admissible. 


CONCRETE CONSTRUCTION SUPPLIES; RE D. H. O KEEFE; TEAMSTERS 
UNION?) LOCAL 880 22.5 cox cranleiels aiato hina sanatrse do Sales cisinehaya ateanlo tats aia ee ene Ae 


Duty to Bargain in Good Faith — Arbitration — Lock-Out — Strike — Subsequent interest 
arbitration imposed by section 34c award — Whether eliminating right to lock 
out/strike — Whether interest arbitration may be perpetual — Attempting to resile 
from arbitration process — Whether breaching duty to bargain in good faith. 


THE GREY-OWEN'SOUND HEALTH UNIT: RE ONAL te so eee 


Duty to Bargain in Good Faith — Bargaining Rights — Jurisdictional Dispute — Purpose of 
section 81 reviewed — Bargaining to impasse over work jurisdiction — Resorting to 
economic sanction over work jurisdiction bargaining in bad faith. 


TORONTO STAR NEWSPAPERS LIMITED; RE G.A.I.U., LOCAL 35-P; 
PRINTING AND GRAPHIC COMMUNICATIONS UNION NO. N-I.......... 


Employee — Appropriateness — Bargaining Unit — Construction Industry — Employer 
using dependent contractors — Board describing bargaining unit by referring to de- 
pendent contractors working as carpenters. 


CENTURY FLOORING LIMITED; RE UNITED BROTHERHOOD OF CAR- 
PENTERS AND JOINERS OF AMERICAQ® 70k cicc aoctaiselon «tr eerie: ee steerer: 


Employee — Discharge for Union Activity — Parties — Section 79 — Whether supervisor en- 
titled to relief under sections 58 and 79. 


T.I.A. LIMOUSINE OPERATORS ASSOCIATION; REG.F. D’ERI ............ 


Evidence — Duty of Fair Representation — Practice and Procedure — Incident giving rise to 
complaint occurring eight months before filing - Whether extreme delay barring 
hearing on merits - Complainant tendering evidence of five years of alleged non- 
representation by union — Whether admissible. 


CONCRETE CONSTRUCTION SUPPLIES; RE D. H. O) KEEFE; TEAMSTERS 
UNION LOCAL 880 re ceca ccs Sencctcamceneys eee Meyers notes ee REE ee ae te ee 


Interference in the Trade Union — Certification - Employer speeches and letters suggest- 
ing lay-offs and shorter hours — Whether section 7a applicable. 


SERATON KNITTING MILES LIMITED? RE AC UW. Uy cae an nee 


Jurisdictional Dispute — Bargaining Rights — Duty to Bargain in Good Faith — Purpose of 
section 8] reviewed — Bargaining to impasse over work jurisdiction — Resorting to 
economic sanction over work jurisdiction bargaining in bad faith. 


TORONTO STAR NEWSPAPERS LIMITED: RE G.A.I.U., LOCAL 35-P; 
PRINTING AND GRAPHIC COMMUNICATIONS UNION NO. N-1.......... 
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Lock-Out — Arbitration — Duty to Bargain in Good Faith — Strike — Subsequent interest 
arbitration imposed by section 34c award — Whether eliminating right to lock 
out/strike — Whether interest arbitration may be perpetual — Attempting to resile 
from arbitration process — Whether breaching duty to bargain in good faith. 


tHE GREY-OWEN SOUND HEALTH UNIT; RE O:NIAD cit cewek se eee 


Lock-Out - Employer closing plant and establishing new facility 38 miles away — 
Employer irrevocably terminating employment — Whether offering new employment 
at new plant changing nature of decision to terminate. 


CANADA VALVE LIMITED; RE MOLDERS’ UNION, LOCAL 279 ........... 


Natural Justice - Board reaching decisions based only on evidence before it and relevant 
jurisprudence. 


mie TOWER COMPANY (1961) LTD:.; RE UA, LOCAL 819 2... ese. 


Parties — Discharge for Union Activity - Employee — Section 79 — Whether supervisor en- 
titled to relief under sections 58 and 79. 


TIA. LIMOUSINE OPERATORS ASSOCIATION; REG.F. D’ERI ............ 


Petition — Certification — Circulation by lead hands on company premises — Whether ex- 
pressing voluntary opposition. 


QUALITY CIRCUITS MANUFACTURING LIMITED; RE INTERNA- 
TIONAL UNION OF ELECTRICAL, RADIO AND MACHINE WORKERS; 
emerson EO EINE UO) Ya Bae eta ape oo Seles age ucials tases nuc ates Osivaay aire 


Practice and Procedure — Appropriateness — Bargaining Unit — Employer requesting 
Officer’s appointment to establish facts relevant to appropriateness of unit — Facts if 
proved not conclusive of determination — Officer not appointed — Whether single 
municicpal unit appropriate — Many locations and no employee interchange. 


ee tone CIMT BIC BO 5 ee rrge aren cease oe nS, «shee 


Practice and Procedure — Arbitration — Bargaining Rights — Construction Industry — 
Section 112a — Whether bargaining rights in certificate expanded by agreement — 
Whether bargaining rights restricted to areas where employees working — Whether 
grievance claiming Employer Bargaining Agency assessments carried by union 
proper. 


MACGREGOR CRANE SERVICE LIMITED; RE OPERATING ENGINEERS, 
LTS DTS Rs Hare One a ce a re ee eee 


Practice and Procedure — Bargaining Unit — Certification — Union requesting all employee 
unit — Employer seeking exclusion of office and clerical employees — No office or 
clerical employees employed — Whether Board granting exclusion of non-existing 
classification. 


BeRGw> DISTRICT AMBULANCE SERVICE: RE OP'S. Ben ins res oe 


Practice and Procedure — Certification — Construction Industry — Union filing Form 54 
after terminal date — Terminal date extended to allow notice to affected persons — 
Not extended to permit late filing of Form 54. 


BAIRD, GERALD E., CONTRACTORS LTD.; RE SHEET METAL WORK- 
ke ee eee ele ae a asia hey CSE NOE 3 akaioial se ahp.e a 
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Practice and Procedure — Duty of Fair Representation — Evidence — Incident giving rise to 
complaint occurring eight months before filing - Whether extreme delay barring 
hearing on merits - Complainant tendering evidence of five years of alleged non- 
representation by union — Whether admissible. 


CONCRETE CONSTRUCTION SUPPLIES; RE D. H. O KEEFE; TEAMSTERS 
UNION, LOCAL 880) ccc, cnn ge os aso mas Meee vee eat ate enn ns ater tee 


Practice and Procedure — Request for withdrawal made at hearing — No opportunity to 
cancel hearing and notify other parties — Application dismissed. 


LAIDLAW TRANSPORTATION LIMITED; RE TEAMSTERS UNION 
LOCAL 141; MICHAEL DEGROOT AND DOUG GOWLAN D een aee ee 


Reference — Bargaining Rights — Conciliation — Successor Status — Council of trade un- 
ions party to agreement — Member of council withdrawing and seeking conciliation 
after expiry of agreement — Whether council or member holding bargaining rights — 
Whether member requiring successor status declaration — Effect of withdrawing 
from council. 


OPERATING ENGINEERS, LOCAL 793; RE THE ONTARIO ROAD BUILD- 
ERS ASSOCTA TION yssscesesrs cistinsc wicpenw. sencle pe Sone bios is aN ir sere Oates pe 


Reference — Collective Agreement — Timeliness — Collective Agreement providing that it 
would automatically continue if notice not given — Notice given in accordance with 
Act but not agreement — Agreement provisions take precedence — Bradburn v. 
Wentworth Arms considered. 


RE NORTEX PRODUGTS COMPANY = U:S.W :A., LOCAL 6209 ee oer ena 


Related Employer — Bargaining Rights — Collective Agreement defining bargaining rights 
by business type — Similar business opened by related employer — Board determin- 
ing new business not within scope of collective agreement — Board declining to issue 
declaration. 


VALDI ING? RE C.BA.W 3 LOCALES TS: AND 635 ieee ee ie ate eee 


Representation Vote — Certification - Employer letter mailed on Thursday — Silent period 
commencing midnight Sunday — Employer adducing evidence establishing mail or- 
dinarily delivered next day — No evidence of letter being received after onset of si- 
lent period — No violation of silent period. 


WYETH-LID: RE. O:CA.W.7.0.C-ACW ALOGA [59-368 a eersie 32 arte 


Section 79 — Discharge for Union Activity - Employee — Parties - Whether supervisor en- 
titled to relief under section 58 and 79. 


T.LA. LIMOUSINE OPERATORS ASSOCIATION; RE'G.F) DERI . 2255.20. 


Section 112a — Arbitration — Bargaining Rights — Construction Industry — Practice and 
Procedure — Whether bargaining rights in certificate expanded by agreement — 
Whether bargaining rights restricted to areas where employees working — Whether 
grievance claiming Employer Bargaining Agency assessments carried by union 
proper. 


MACGREGOR CRANE SERVICE LIMITED; RE OPERATING ENGINEERS, 
LOCAL 293 css: « wazders cee cote ee Saeis eeseheva, sah ual eye Sy mane eter as eye ae eer ae 
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Strike — Arbitration — Duty to Bargain in Good Faith — Lock-Out — Subsequent interest 
arbitration imposed by section 34c award — Whether eliminating right to lock 
out/strike — Whether interest arbitration may be perpetual — Attempting to resile 
from arbitration process — Whether breaching duty to bargain in good faith. 


Pe GRE Y-OGWEN SOUND HEALTH UNIT] RE O.N/AG Ue ck ee 


Successor Status — Bargaining Rights — Conciliation — Reference — Council of trade un- 
ions party to agreement — Member of council withdrawing and seeking conciliation 
after expiry of agreement — Whether council or member holding bargaining rights — 
Whether member requiring successor status declaration — Effect of withdrawing 
from council. 


OPERATING ENGINEERS, LOCAL 793; RE THE ONTARIO ROAD BUILD- 
EEE SOOT A ION Me ce stat ort a ee see cities a etd cult Pee toe aie sta ne We etlahs <i lo1e 


Timeliness — Certification — Collective Agreement — Trade Union Status — Applicant en- 
tering into recognition agreement during organizing drive by intervenor — No bar to 
intervening certification application — Applicant receiving employer support. 


TRENT METALS LIMITED; RE TRENT METALS EMPLOYEES ASSOCIA- 
oy CONG ahs Sie sane ira la ents tee ie AR gear arr ae a 


Timeliness — Collective Agreement — Reference — Collective Agreement providing that it 
would automatically continue if notice not given — Notice given in accordance with 
Act but not agreement — Agreement provisions take precedence — Bradburn v. 
Wentworth Arms considered. 


BEeNORTEX PRODUCTS COMPANY; U:S.W.A., LOCAL 6269 200.2... oe ne 


Trade Union Status — Certification — Collective Agreement — Timeliness — Applicant en- 
tering into recognition agreement during organizing drive by intervenor — No bar to 
intervening certification application — Applicant receiving employer support. 


TRENT METALS LIMITED; RE TRENT METALS EMPLOYEES ASSOCIA- 
Be NE eee ey se Tet ee tame he rita tere cae Sete ene vie OSS vs 
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0473-79-R_ Local 47 Sheet Metal Worker’s International Association, 
Applicant, v. Gerald E. Baird Contractors Ltd., Respondent. 


Certification — Construction Industry — Practice and Procedure — Union filing form 54 after 
terminal date —- Terminal date extended to allow notice to affected persons — Not extended to permit 
late filing of Form 54. 


BEFORE: R. A. Furness, Vice-Chairman and Board Members H. J.F. Ade and O. Hodges. 
DECISION OF THE BOARD; August 13, 1979 


i In a decision dated June 29, 1979, the Board dismissed this application for certifi- 
cation because the applicant had failed to file Form 54, Declaration Concerning Member- 
ship Documents, Construction Industry, in accordance with The Labour Relations Act and 
the Board’s Rules of Procedure. 


& Initially, the terminal date for this application was fixed as June 18, 1979. In a de- 
cision dated June 19, 1979, the Board extended the terminal date to June 26, 1979. The ex- 
tension of the terminal date was necessary so that the persons who were allegedly affected 
by the application could receive notice of this application in Form 52, Notice to Employees 
of Application for Certification, Construction Industry. 


3, In a letter from the applicant dated June 27, 1979, and which was received by the 
Board on June 29, 1979, the applicant enclosed a Form 54. In this letter the applicant stated 
that it had received this document on June 13, 1979. However, the applicant referred to and 
relied upon an alleged unfair labour practice which involved the respondent and the in- 
volvement of its counsel as a reason for not completing the Form 54. The applicant con- 
cluded it letter by requesting the Board to “extend the time limit on the acceptance of Form 
54”. 


4. In a letter dated July 24, 1979, the solicitors for the applicant stated: 


“This letter is a request on behalf of Local 47, Sheet Metal Workers, 
that the Board reconsider its decision dated June 29th, 1979, dismissing 
Local 47’s application for certification in this case. 


While all of the facts might not have been clearly stated in the letter 
from Mr. Belleville requesting that the Board extend the time limit for 
the acceptance of Form 54, it is our submission that there are indeed 
cogent reasons for which the Board should make such an order. 


As Mr. Belleville pointed out in his letter of June 27, 1979, the Form 54 
was received by Local 47 on June 13th, 1979. Before Mr. Belleville had 
an opportunity to submit the document, the employer fired all of the 
members in the Bargaining Unit. 


On June 14th, 1979, when Mr. Belleville received the news of the firings 
he was out of the office because it was the Local’s election day. He im- 
mediately contacted our office and instructed us to prepare the s. 79 
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complaint. In order for us to do so, it was necessary for the certification 
file to be forwarded to us in his absence. Mr. Belleville, therefore, did 
not have the opportunity to check the file to ensure that the Form 54 
had been filed. Neither was there an opportunity to remedy this over- 
sight during the next one and one half weeks when the file remained in 
our office and Mr. Belleville’s time was occupied with the resolution of 
the s. 79 complaint which was brought about by Labour Relation’s 
Officer Neave. When the file was received by Mr. Power, he was not 
aware that Form 54 had not been filed and did not direct his mind to 
that issue. 


It is submitted that this case cannot be compared with the ordinary 
case of an oversight on the part of the Trade Union Official to comply 
with the Board’s requirement concerning the filing of Form 54. The 
Union’s failure to do so was clearly a consequence of the unfair labour 
practice committed by the Respondent. 


Baird Construction Ltd. has shown in the clearest terms that it will 
have nothing to do with the Union. Here it intimidated the workers and 
ultimately discharged them. By getting rid of the employees and hiring 
new ones, the employer has succeeded in materially changing the 
make-up of the Bargaining Unit. This behaviour on its part which is 
contrary to the basic tenet underlying The Labour Relations Act caused 
such confusion in the Applicant’s office that a document was over- 
looked which otherwise would have been filed. 


When Mr. Belleville submitted the application for certification he also 
submitted the membership cards showing that he had the requisite de- 
gree of support to be certified. Therefore, the Board had before the ter- 
minal date proof that the Union had enough support to be certified 
without a hearing. Form 54 is a purely administrative document. We 
would submit that failure to file this document before the terminal date 
should not prevent these workers from succeeding in their application 
for certification. 


In view of all of these circumstances, we would respectfully ask that the 
Board reconsider its decision of June 29th, 1979, and extend the termi- 
nal date for this application.” 


The Board has considered the representations before it. The respondent’s conduct 
did not in itself prevent the completion and filing of Form 54. There is no indication that 
the failure to file the Form 54 within the time fixed in accordance with The Labour Relations 
Act and the Board’s Rules of Procedure whether by the applicant or its counsel was neces- 
sarily a consequence of the alleged unfair labour practice. There is nothing in the material 
before the Board to support the statement that “The Union’s failure to do so was clearly a 
consequence of the unfair labour practice committed by the Respondent”. On counsel’s 
own admission, Form 54 was in Mr. Belleville’s possession as early as June 13, 1979. The 
complaint under section 79 was a parallel proceeding to the instant proceeding and did not, 
on the material before the Board, preclude the applicant and/or its counsel from perfecting 


this application for certification. 


6. In the instant application, the applicant filed its application together with its evi- 
dence of membership. It was open to the applicant to file a Form 54 at that time. The appli- 
cant did not file its Form 54, evidence of membership and application for certification at the 
same time. This practice (a preferable practice in our view) is followed by many trade un- 
ions and reduces both the possibility of error and the likelihood of failing to comply with 
the Act and the Board’s Rules of Procedure. Other trade unions mail their evidence of 
membership and Form 54 to the Board on the terminal date by registered mail. While this is 
in accordance with the Act and the Board’s Rules of Procedure, filing under such circum- 
stances delays the final disposition of an application for certification because the Board 
awaits the actual delivery of the evidence of membership and the Form 54. 


i. The extension of a terminal date is made where notice to the persons affected by 
an application so requires. Such an extension is not made to enable a person to correct any 
deficiencies in its case. Where a late filing is caused by error or misunderstanding of the 
Board’s requirements, the Board has refused to relieve against such late filing. See, for ex- 
ample, the Addressograph-Multigraph of Canada Limited case, [1968] OLRB Rep. March 
1183. 


8. The requirements for filing under The Labour Relations Act and the Board’s Rules 
of Procedure are clearly set forth and the Board’s application of these requirements is well 
known to the applicant and its counsel. In applications for certification which are filed un- 
der the construction industry provisions of The Labour Relations Act, the Board expedites 
such applications (consistent with the Act and the Board’s Rules of Procedure) and is not 
prepared to unduly extend the time limits in such applications and delay their final disposi- 
tion at the request of any of the parties unless there is a compelling reason. In our view no 
such compelling reason exists in this application. The Board has generally dismissed appli- 
cations where Form 54 has not been filed as required under the Act and Rules of Procedure. 
See, for example, The Stradwicks Ltd. case, [1967] OLRB Rep. February 920, and the 
Sovereign Construction Company Limited case, [1966] OLRB Rep. September 422. 


9. Having regard to the foregoing the Board is not prepared to reconsider its deci- 
sion dated June 29, 1979. 


0623-79-U International Molders’ and Allied Workers’ Union, and its Local 
279, Applicant, v. Canada Valve Limited, Respondent. 


Lock out — Employer closing plant and establishing new facility 38 miles away — Employer 
irrevocably terminating employment — Whether offering new employment at new plant changing nature 
of decision to terminate. 


BEFORE: Pamela C. Picher, Vice-Chairman. 


APPEARANCES: H. M. Pollit, John Black, David Butler and Edward C. Witthames for the 
applicant, T. K. Billings and D. Buchanan for the respondent. 


DECISION OF THE BOARD; August 16, 1979. 
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i This is a complaint filed under section 83 of the Act alleging that the respondent, 
Canada Valve Limited, engaged in an unlawful lock-out by discharging its employees and 
moving its business to a new location. Canada Valve Limited is in the business of making 
fire hydrants and valves for water lines. Prior to 1979 the respondent operated both a ma- 
chine shop and foundry at two separate locations in Kitchener, Ontario. Mr. Donald Bu- 
chanan, the President of Canada Valve Limited, testified that the foundry was located in an 
old building in Kitchener. When the machine shop was moved to Kitchener in approxi- 
mately 1967, the respondent purchased sufficient acreage to provide space for an antici- 
pated relocation of the foundry next to the machine shop. 


De In 1978, however, the respondent decided to close, rather than relocate, the 
foundry. The volume of the foundry’s business had fallen off considerably because of a sub- 
stitution of certain materials used in making fire hydrants. Additionally, the respondent 
found that it cost less to purchase iron from an outside source than to make it in the found- 
ry. On December 6, 1978, therefore, the respondent communicated to the foundry employ- 
ees its decision to close the foundry, effective February 9, 1979. 


3. Buchanan testified that he had wanted to sell the foundry as a going concern to 
maintain the employment of the foundry workers but was unable to find a purchaser prior 
to the February 9th closing date. In addition to the two month notice of termination, the re- 
spondent provided the foundry employees with approximately four weeks severance pay. 
No complaint was made by the union regarding the closing of the foundry. 


4. Buchanan testified that it was incumbent on the respondent to re-evaluate the cir- 
cumstances relevant to the machine shop after it had decided to close the foundry. The 
foundry shutdown created two problems: firstly, the respondent had excess land at the ma- 
chine shop location as it could no longer anticipate a relocation of its foundry; secondly, the 
closure of the foundry created the need to renovate the delivery facilities at the machine 
shop to handle increased bulk. The respondent, therefore, began to search for another loca- 
tion for the machine shop in order to compare the prospect of making renovations to the ex- 
isting facility with the alternative of building a new facility on a smaller site. 


3 At the time that these considerations were being made a Mr. John Rasmuseen 
made an offer to purchase the foundry. His offer to purchase, however, was conditional on 
the sale of both the foundry and machine shop; he was not interested in either alone. On 
February 23, 1979, an agreement of purchase and sale was made. Buchanan testified that he 
accepted the offer because the price was acceptable and because it provided for an uncondi- 
tional cash settlement thereby giving the respondent sufficient funds to construct another 
facility for the machine shop. 


6. On February 24, the following day, the respondent received the union’s notice to 
bargain with a view to amending the collective agreement in effect between the parties. At 
the negotiation meeting arranged for March 13, 1979, Buchanan announced to the negotiat- 
ing committee that the Kitchener plant would be shutting down on July 31, 1979 and mov- 
ing to a new location, as yet undetermined, in southern Ontario. He further stated that the 
employees would not be going with them. In response to an inquiry as to whether some of 
the old employees might be hired at the new location, Buchanan said that the company felt 
that its first obligation was to the people in the new location but that if anyone wanted to 
apply “off the street” he would be given the same consideration as any other applicant. At 
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the same time Buchanan indicated that a few bargaining unit employees would be going to 
the new location as part of management. Substantially the same message was given to all 
machine shop employees when a meeting was held later in the day to inform the rest of the 
employees of the anticipated shutdown. At the same time the employees were given termi- 
nation envelopes setting forth terms of termination which were basically the same as those 
that had been previously provided for the foundry employees. 


ie The company announced on March 26th that the new location for the machine 
shop would be Milton, Ontario, approximately 38 miles from Kitchener. Buchanan indi- 
cated that one reason for choosing Milton was that it was located on the 401 and therefore 
gave the company the same vital access to major traffic routes as they had had in Kitchener. 
He testified that the transport of the respondent’s materials is done almost exclusively by 
truck and that a problem with locating in a place like Burlington, for example, would have 
been that they would not have had direct access to the 401. 


8. The parties agreed to delay negotiating an agreement to cover the period of time 
from the termination of their existing collective agreement until the closing of the machine 
shop on July 31st, 1979 until the company could make a decision on separate proposals 
made by the union relating to the respondent’s move. 


9. On March 14, 1979, Mr. Edward Witthames, the Canadian Director of the Mold- 
ers Union, met with Buchanan to arrange what he described as an orderly flow of employ- 
ees and the collective agreement to the new machine shop location. The union’s proposal in- 
volved, among other things, amending the collective agreement to apply to the new plant, 
extending it to April 30, 1980, and providing employees with the opportunity to transfer to 
the new location with full seniority, benefits and paid moving expenses. Witthames testified 
that Buchanan was initially receptive to the idea. Having regard to all the evidence present- 
ed, however, the Board accepts Buchanan’s testimony that he immediately told Witthames 
that he felt that most of the employees at the new location would be new employees and 
that he did not feel it was right to impose a union on a group of new employees. Notwith- 
standing his reservation about the union’s proposals, Buchanan agreed to present them at a 
Director’s meeting where it was ultimately recommended that they not be accepted. 


10. The union and company resumed negotiations for the extension of the previous 
agreement on May 25, 1979 which resulted in a memorandum of agreement. On June 18 the 
employer was informed that the memorandum of agreement had been accepted by the un- 
ion members. The employer then prepared a memorandum for the union’s signature. Al- 
though the union assured the employer that the collective agreement would be signed on 
June 25th, Mr. Buchanan testified that he had not yet received back a signed copy. Counsel 
for the union took the position at the hearing that the parties were not at that time covered 
by a collective agreement because the document had not yet been signed. 


11. The sections of The Labour Relations Act relevant to the union’s allegation that 
the employer wrongfully locked out its employees by terminating them and moving its ma- 
chine shop to Milton, Ontario are set out below: 


“1_-(1) In this Act, 


(i) ‘lock-out’ includes the closing of a place of employment, a suspen- 
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sion of work or a refusal by an employer to continue to employ a 
number of his employees, with a view to compel or induce his em- 
ployees, or to aid another employer to compel or induce his em- 
ployees, to refrain from exercising any rights or privileges under 
this Act or to agree to provisions or changes in provisions respect- 
ing terms or conditions of employment or the rights, privileges or 
duties of the employer, an employers’ organization, the trade un- 
ion, or the employees. 


68. Nothing in this Act prohibits any suspension or discontinuance for 
cause of an employer’s operations or the quitting of employment for 
cause if the suspension, discontinuance or quitting does not constitute a 
lock-out or strike. 


63.-(1) Where a collective agreement is in operation, no employee 
bound by the agreement shall strike and no employer bound by the 
agreement shall lock out such an employee. 


(2) Where no collective agreement is in operation, no employee shall 
strike and no employer shall lock out an employee until the Minister 
has appointed a conciliation officer or a mediator under this Act and, 


(a) seven days have elapsed after the day the Minister has released 
or is deemed pursuant to subsection 3 of section 102 to have re- 
leased to the parties the report of a conciliation board or media- 
tor; or 


(b) fourteen days have elapsed after the day the Minister has re- 
leased or is deemed pursuant to subsection 3 of section 102 to 
have released to the parties a notice that he does not consider it 
advisable to appoint a conciliation board. 


(3) No employee shall threaten an unlawful strike and no employer 
shall threaten an unlawful lock-out of an employee. 


83. Where, on the complaint of a trade union, council of trade unions, 
employer or employers’ organization, the Board is satisfied that an em- 
ployer or employers organization called or authorized or threatened to 
call or authorize an unlawful lock-out or locked out or threatened to 
lock out employees or that an officer, official or agent of an employer or 
employers’ organization counselled or procured or supported or en- 
couraged an unlawful lock-out or threatened an unlawful lock-out, the 
Board may so declare and, in addition, in its discretion, it may direct 
what action if any a person, employee, employer, employers’ organiza- 
tion, trade union or council of trade unions and their officers, officials 
or agents shall do or refrain from doing with respect to the unlawful 
lock-out or the threat of an unlawful lock-out.” 


Under section 63(1) strikes and lock-outs are prohibited during the term of a collective 
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agreement. Where no collective agreement is in operation, section 63(2) prohibits a strike or 
lock-out until the parties have exhausted conciliation services. Even if at the date of this ap- 
plication no collective agreement was in operation between the parties as alleged by counsel 
for the union, there was no indication that the parties had requested, much less exhausted, 
conciliation services. Accordingly, whether or not there was a collective agreement in opera- 
tion at the time of this application the parties were not in an open period and the employer 
could not, therefore, lock-out its employees. 


D2 A lock-out within the meaning of the Act has both an objective and subjective di- 
mension. To establish the existence of a lock-out the applicant must show that there has 
been a closing of a place of employment, a suspension of work or a refusal by an employer 
to continue to employ a number of his employees. In this case the employer has closed its 
place of employment and refused to continue to employ all of its machine shop employees 
at the Kitchener location. The objective aspect of a lock-out, therefore, is readily estab- 
lished. The complainant must also show, however, on the balance of probabilities, that the 
act of closing and refusing to continue to employ was carried out by the employer in an 
effort to induce or compel his employees to refrain from exercising any rights or privileges 
under the Act or to agree to provisions or changes in provisions respecting terms and condi- 
tions of employment. 


13: In determining whether the employer’s motive is designed to compel or induce 
employees to refrain from exercising their rights or to agree to changes in terms of employ- 
ment etc., the Board has found it helpful to look to, among other things, whether the deci- 
sion to close the place of employment or refuse to continue to employ was a revocable or ir- 
revocable one. (see Harry Woods Transport, [1976] OLRB Rep. July 341; Humpty Dumpty 
Foods Limited, [1977] OLRB Rep. July 401 and Rondar Services Limited, [1977] OLRB Rep. 
Oct. 655). If the decision was revocable an inference might be drawn that it was intended to 
be used as a lever to compel or induce the employees to refrain from exercising rights or 
privileges under the Act or to agree to altered conditions of employment. If, on the other 
hand, the employer’s decision was irrevocable and could not be viewed as a lever then it 
would be more difficult to imply that the closing or refusal to employ was designed to cause 
an alteration of employment behaviour. A decision which was irrevocable with respect to 
only a portion of the employees, though, might cause the Board to conclude that the irrevo- 
cable decision of the employer relating to one group of employees was designed to alter the 
behaviour of the other group of employees remaining within his employ (see Rondar Serv- 
ices Limited, supra). 


14. In this case it is virtually uncontested that the employer’s decision to close the 
machine shop in Kitchener was irrevocable. Having regard to all the evidence the Board is 
further satisfied that it was motivated solely by bona fide business concerns. Faced with in- 
herent problems with the machine shop caused by its decision to close the foundry, the em- 
ployer was forced to decide whether to make adjustments to the machine shop premises or 
find a new location. The Board fully accepts the employer’s evidence that the decision to 
sell or renovate that it would otherwise have had to make respecting the machine shop was, 
in effect, made for it when it received an offer for the foundry conditional upon the sale of 
the machine shop. The evidence demonstrates that the employer had had some difficulty 
selling the foundry and was, in view of the circumstances, pleased to accept a cash offer 
which would not only relieve it of the foundry but at the same time provide it with funds to 
purchase a new machine shop. Having regard to all the evidence, the Board does not accept, 
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therefore, that the closing of machine shop was motivated in any way by a desire to compel 
or induce the employees to modify or alter their employment behaviour. 


TD) The union further contends, however, that the employer’s decision to terminate 
all its employees from the Kitchener machine shop was not an irrevocable decision. It ar- 
gued that despite the formal notices of termination given to all machine shop employees, the 
employer, by relocating only 38 miles away, in fact invited the employees to come with him 
and actually expected and wanted them to continue their employment but under altered 
conditions: that is, without a collective agreement and with no seniority. 


16. Counsel noted the agreed fact that the parties had been through a bitter strike in 
1976 during which a major item in dispute was the Cola clause. Counsel asked the Board to 
find that Buchanan’s comment to Witthames during the life of the previous agreement to 
the effect that the uncapped Cola clause was “killing” him was reflective of the extent of 
management’s discontent and was the irritation prompting its desire to induce its employees 
to agree to come to Milton without the benefit of the collective agreement. 


17. To further support his position, counsel for the union emphasized the undisputed 
fact that many of the persons terminated were longstanding employees and asserted that it 
should be presumed that the employer would want to have the benefit of their abilities in re- 
opening at the new location. Counsel further pointed to the clause on the back of the sever- 
ance pay cheques received by machine shop employees which reads as follows: 


“By the endorsement of this cheque for severance pay received by me 
from Canada Valve Limited, I hereby waive any further claims on the 
Company and all seniority rights. It is understood that I am eligible to 
receive pay for any vacation to which I am entitled as of my date of ter- 
mination. It is further understood that any pension benefit which I am 
entitled to is not affected by this waiver.” 


Counsel argued that there would have been no need to sign a waiver of this nature unless 
the employer expected the old employees to continue to work for them at Milton. 


18. Counsel for the employer, on the other hand, argued that Buchanan’s comments 
concerning the Cola clause were made in a conversation during which many aspects of the 
parties’ labour relations were discussed and were not indicative of an inability to abide by 
the provisions of the collective agreement. Counsel further asserted that there was no evi- 
dence whatsoever to suggest that the employer’s actions were designed to induce or compel 
the employees to continue to work for it under altered conditions. Counsel contends that 
the evidence shows that the employer was largely indifferent as to whether the Kitchener 
employees followed the company to Milton. 


19: After reviewing the evidence in its entirety the Board accepts the respondent’s in- 
terpretation of Buchanan’s comments concerning the Cola clause. While Buchanan ex- 
pressed frustration with the uncapped Cola clause there was no evidence from which the 
Board would conclude that Buchanan was excessively distracted by it or that it motivated 
him to lock-out the employees. 


20. Additionally, the Board finds nothing in the evidence to suggest that the employ- 
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er’s decision to terminate its employees was anything but irrevocable or that his expressed 
willingness to re-employ them if they applied along with anyone else at the Milton location 
was designed to compel or induce them to accept altered conditions of employment. The 
employer’s decision to re-locate its machine shop only 38 miles away in Milton, a distance 
to which Kitchener employees could commute, does not, in the context of the evidence pre- 
sented, raise a suspicion that the employer wanted or expected its former employees to 
come to Milton under altered conditions of employment. The Board accepts that the em- 
ployer chose the Milton location largely because of its direct access to the 401 and not be- 
cause it was close enough to enable the Kitchener employees to continue to work for him. 
As well, the proposition that the employer really wanted the employees to come to Milton 
to have the benefit of their long years of experience is undermined by the undisputed evi- 
dence that most of the work was performed by semi-skilled labourers and did not require 
expertise. With respect to the waiver on the back of the severance pay cheques, the force of 
the union’s argument is blunted by the evidence that the same clause was put on the back of 
the severance pay cheques presented to the foundry employees. 


AG The employer on its own initiative provided the employees with notice of termi- 
nation in excess of four months as well as severance pay, a termination package which far 
exceeds the statutory obligations an employer has under The Employment Standards Act, 
1974. The employer’s consideration in this regard is inconsistent with a desire to induce or 
compel these employees to come to Milton under altered conditions of employment. The 
very length of the notice of termination would assist employees in finding alternate employ- 
ment in Kitchener rather than move to Milton and, therefore, runs counter to a conclusion 
that the employer was seeking to compel or induce them to follow the company to Milton 
and agree to work under altered conditions. 


22: In summary, the Board is fully satisfied that the employer’s decision to terminate 
the machine shop employees and move to Milton was not designed to compel or induce the 
employees to refrain from exercising rights or privileges under the Act or agree to an altera- 
tion in their terms or conditions of employment. Accordingly, the Board finds that the ac- 
tions of the employer do not constitute a lock-out within the meaning of the Act. The appli- 
cation is therefore dismissed. 


1804-79-R United Brotherhood of Carpenters and Joiners of America, 
Applicant, v. Century Flooring Limited, Respondent. 


Appropriateness — Bargaining Unit — Construction Industry - Employee — Employer using 
dependent contractors — Board describing bargaining unit by referring to dependent contractors work- 
ing as carpenters. 


BEFORE: N. B. Satterfield, Vice-Chairman and Board Members J. D. Bell and W. F. Ruth- 
erford. 


APPEARANCES: H. P. Rolph for the applicant and C. Eames for the respondent. 
DECISION OF THE BOARD; August 1, 1979. 
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is The Board finds the applicant is a trade union within the meaning of section 
1(1)(n) of The Labour Relations Act. 


2: This is an application for certification falling under section 108 of the Act. The re- 
spondent, in its reply, advised the Board that the persons affected by the application were 
independent contractors and not employees of the respondent. The respondent’s business, 
in respect of this application, is that of a sub-contractor in the construction industry en- 
gaged in the supply and installation of resilient flooring. While the business is operated from 
Winnipeg, Manitoba, on the date of the application, the respondent was engaged in the per- 
formance of a contract to supply and install flooring in a school in Fort Frances, Ontario. 


3: The report of the Board’s Labour Relations Officer who conducted the examina- 
tion into the relationship between the respondent and the three persons who are affected by 
the application deals with one of those persons only. The Officer’s hearing was attended by 
the respondent but the applicant was neither present nor represented. While the report does 
not contain any agreement of the respondent to accept as representative the examination of 
the one person, counsel who represented both parties at the Board’s hearing treated the 
facts in the report as though they were representative. In the circumstances, the Board con- 
siders it appropriate to do likewise. The Board has considered the Officer’s report and the 
parties representations as to the conclusion which the Board should draw from it. Now the 
Board is required to determine whether these persons, within the context of their relation- 
ship with the respondent, are employees (including dependent contractors) within the 
meaning of the Act. 


4. Section 1(gb) of the Act defines the term “employee” so as to include a “depend- 
ent contractor”. Section I(ga) of the Act defines a “dependent contractor” as 

“... a person, whether or not employed under a contract of employ- 
ment, and whether or not furnishing his own tools, vehicles, equipment, 
machinery, material, or any other thing, who performs work or services 
for another person for compensation or reward on such terms and con- 
ditions that he is in a position of economic dependence upon, and un- 
der an obligation to perform duties for, that person more closely resem- 
bling the relationship of an employee than that of an independent 
contractor;” 


In Abdo Contracting Company Ltd., [1977] OLRB Rep. Apr. 197 the Board reviewed fully 
the statutory purpose of the “dependent contractor” provisions of the Act as well as the na- 
ture of the conditions which would determine if a “dependent contractor” relationship ex- 
isted between persons. At paragraph 27 it commented as follows: 


“In order for a person to be considered a dependent contractor, that 
person must not only be economically dependent upon another person, 
but must also be ‘under an obligation to perform duties for that person’ 
roughly analagous to that of an employee. This reference in the statu- 
tory definition requires us to look beyond the factor of economic de- 
pendence to the form of the business relationship to determine if it is 
roughly analagous to that of employer and employee.” 
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D. Upon all of the evidence before us and having regard for the submissions of the 
parties, the Board finds that, as of the date of this application, the persons affected by it 
were: 


a) ina position of economic dependence with respect to the respon- 
dent; and 


b) performing work closely analagous to that of an employee when 
they were fulfilling their obligation to the respondent of installing 
flooring materials on the project in question. 


Therefore, in all the circumstances of this application, the Board finds that the persons 
affected by it are dependent contractors within the meaning of section 1(ga) of the Act and 
thus, in accordance with section 1(gb), are to be treated as employees for the purpose of this 
application. 


6. Having regard to the foregoing and to section 6(4) of the Act, the Board further 
finds that all dependent contractors working as carpenters and carpenters’ apprentices for 
the respondent in the District of Rainy River, save and except non-working foremen and 
persons above the rank of non-working foreman, constitute a unit of employees of the re- 
spondent appropriate for collective bargaining. 


10. A certificate will issue to the applicant. 


1280-78-U Dennis H. O’Keefe, (Complainant), v. Teamsters, Chauffeurs, 
Warehousemen and Helpers Union Local 880 (Respondent), v. Concrete 
Construction Supplies, (Intervener). 


Duty of Fair Representation — Evidence — Practice and Procedure — Incident giving rise to 
complaint occurring eight months before filing — Whether extreme delay barring hearing on merits — 
Complainant tendering evidence of five years of alleged non-representation by union — Whether admis- 
sible. 


BEFORE: G. Gail Brent, Vice-Chairman. 


APPEARANCES: Dennis H. O’Keefe for the complainant; Ken Petryshen and Ray Doe for the 
respondent; W. G. Phelps and John Toneatti for the intervener. 


DECISION OF THE BOARD; August 23, 1979. 


A. The complainant has complained that he has been dealt with by the respondent 
union contrary to the provisions of section 60 of the Act, and requests that the employer, 
Concrete Construction Supplies (hereinafter called the company), reinstate him without loss 
of seniority and with full compensation and benefits. 
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Ze At the outset both the union and the company submitted that this matter ought 
not to be heard because of the unreasonable delay in bringing the complaint. The union 
also objected that the complaint did not give sufficient particulars. Counsel for the union 
stated that he had requested particulars from the complainant, but that this request would 
not have been delivered to the complainant until late on the Tuesday night before the hear- 
ing. Counsel did not suggest that the matter not be heard because of failure to provide par- 
ticulars when requested, but stated that no particulars were given at or after the time of the 
complaint and that this along with the delay should bar the complaint. 


3 The complaint states in paragraph 4: 


“On or about 14 December 1976 the grievor was dealt with by Mr. Jo- 
seph R. Doe, Secretary Treasurer Teamsters Local 880 of the respon- 
dent contrary to the provisions of section 60 of The Labour Relations 
Act in that he did on his own behalf or on behalf of the respondent: 


Unfairly represented the complainant. Grievance filed 23 Nov. 76.” 


4. At the request of the Board the complainant stated that the essence of his com- 
plaint against the respondent union was that on or about December 14, 1976 Mr. Doe made 
promises and statements to him concerning an “Infraction-Lay off-Discharge Report” given 
to him by the company on November 17, 1976. Those statements concerned the status of 
the report as disciplinary action taken against him and the alleged promise was that the re- 
spondent union would fight the report “in every court in the land” if it was held against him 
by the company. The essence of the complaint is that the respondent union allegedly lied to 
the complainant and failed to keep this promise when the report was used as part of the 
complainant’s disciplinary record in a subsequent arbitration concerning his discharge. The 
hearing in that arbitration took place on August 24, 1977; the decision was communicated 
to the parties on October 26, 1977; and the written reasons of the majority decision were re- 
leased on January 16, 1978. 


2. Keeping the above dates and the nature of the complaint in mind, the Board will 
consider the matter of delay. The complaint is dated October 20, 1978. The complainant 
was a bit fuzzy about dates, but it is clear that he was not sent a copy of the arbitration 
award by the Chairman of the board and it is probable that he knew at least by early to mid 
1978 that the respondent union would not apply for judicial review of the award of the 
board of arbitration. I would, therefore, consider that, given the nature of the complaint, the 
complainant would have no cause for complaint against the respondent until he learned 
that no action would be taken following the dismissal of his discharge grievance by the 
board of arbitration. The making of such a decision by the respondent union would surely 
be premature without first perusing the written reasons of the board of arbitration. There- 
fore at most there would be a delay of around eight months between the time the complain- 
ant learned that the alleged promises of December 14, 1976 were not being carried out. It is 
not the practice of this Board to bar complaints under section 79 unless there has been ex- 
treme delay. In the case of complaints involving alleged violations of section 60, the Board’s 
practice has usually been to hear the complaint and consider delay, if it is unreasonable, 
when considering the relief to be given. In this case, the delay is not extreme and will not 
bar the complaint from being heard. 
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6. The facts in this case are not seriously in dispute. On November 17, 1976, the 
complainant was given an “Infraction-Lay off-Discharge Report” (Exhibit #1). The com- 
plainant filed a grievance (Exhibit #2) and the respondent union notified the company that 
it would be proceeding to arbitration in the matter (Exhibit #3). Sometime later, possibly 
on December 13, 1976, the complainant was asked to come to the union offices to meet with 
Mr. Doe, the Secretary/Treasurer of Local 880, to discuss his grievance. At that meeting, 
Mr. Doe took the position that the report given the complainant by the company (Exhibit 
#1) was not disciplinary, i.e. a reprimand, but simply notice that a rule had been broken. 
Apparently, this position had also been taken by Mr. May, the union president when the 
complainant showed him the report in late November. The position taken by Mr. Doe that 
day was one which he told the complainant was justified by arbitration cases concerning the 
definition of “infraction” and “reprimand” as used in the collective agreement. 


i. The complainant admitted that he agreed to withdraw the grievance at that time 
on condition that he would get some sort of letter from the union protecting him and after 
hearing Mr. Doe assert that the union would “take the matter before every court in the 
land” if the company ever tried to use the matter against him. (Mr. Doe said that it is possi- 
ble that he made this statement about “every court in the land” so I will accept it as the 
statement made that day). Subsequently, Mr. Doe wrote to Mr. John Toneatti, the compa- 
ny’s manager, with a copy to the complainant (Exhibit #4) setting out the union’s position 
concerning the grievance and infraction and withdrawing the grievance. 


8. Unknown to Mr. Doe, Mr. Toneatti had written to the complainant on Novem- 
ber 23rd (Exhibit #6) concerning the company’s position in the matter. The complainant 
did not mention the letter to Mr. Doe nor was there any evidence that it ever was placed in 
the complainant’s file. The complainant did copy the letter and place it in the business 
agent’s box at the union offices, but there was no evidence about when this was done. Nev- 
ertheless, the union’s position throughout was that the company had never done anything 
but notify the complainant of some sort of rule infraction and had not taken any discipli- 
nary action against him. 


9: There is absolutely no evidence to suggest that Mr. Doe did not seriously con- 
sider that this was the correct position to take. Mr. Doe’s opinion was based on his interpre- 
tation of the company’s action and the cases dealing with this language. As a union official, 
it is not unreasonable for Mr. Doe to make such judgments and express his opinion to those 
contemplating arbitration. Moreover, the choice concerning the withdrawing of the griev- 
ance was left entirely up to the complainant. 


10. When the complainant was subsequently discharged in March, 1977, it became 
clear again that the company was indeed treating the November report (Exhibit # 1) as dis- 
ciplinary. At the arbitration hearing on August 24, 1977 the union was represented by coun- 
sel and the decision of the majority of the board of arbitration makes it clear that counsel 
argued forcefully that the report of November 17th ought not to be regarded as disciplinary. 
The decision of the majority rejected this argument and held that there was disciplinary ac- 
tion taken against the complainant. Mr. Doe’s evidence was that the arbitration award was 
studied by Mr. May, the president, by Mr. Holman, a business agent, and their legal coun- 
sel. Mr. Doe said that the policy of the respondent is to apply for judicial review if their 
counsel advises it. No such advice was given here and no application was made by the re- 
spondent. 
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le The complainant apparently bases his view that a judicial review would succeed 
on comments he said the union’s counsel made to him after the hearing. He also believes 
that the respondent had made him an absolute promise to proceed further if the November 
matter was ever deemed to be disciplinary. 


Wt In order to succeed the complainant must show conduct which is in violation of 
section 60 of the Act which is reproduced below: 


“A trade union or council of trade unions, so long as it continues to be 
entitled to represent employees in a bargaining unit, shall not act in a 
manner that is arbitrary, discriminatory or in bad faith in the represent- 
ation of any of the employees in the unit, whether or not members of 
the trade union or of any constituent union of the council of trade un- 
ions, as the case may be.” 


In this case there is absolutely no evidence of any such conduct. The respondent gave an 
opinion in December, 1976 concerning the company’s actions. That opinion was honestly 
held and based on an understanding of what had been decided in arbitration cases. The 
complainant acted on this advice and withdrew his grievance. Any assurance about fighting 
something through every court in the land should surely not be taken literally, but in any 
event the respondent objected to the use of the November report as part of the complain- 
ant’s disciplinary record at the arbitration hearing concerning his discharge grievance and 
did not apply for review of the award because it considered that such an application would 
not succeed. It would appear that a decision not to proceed with what is considered, on the 
basis of advice, to be a potentially unsuccessful application for judicial review is a reason- 
able one to make even in the face of some sort of pledge to fight the matter up to the Su- 
preme Court of Canada. It would appear that the respondent did everything reasonable to 
represent the complainant’s interest and there is nothing here which would suggest that it 
acted arbitrarily, discriminatorily or in bad faith. 


1S: At the hearing the complainant stated that he wished to introduce evidence con- 
cerning a pattern of non-representation of other of its members over the past five years. The 
Board ruled then, and hereby affirms its ruling, that such evidence would be irrelevant to 
the specific matter placed before it by the complainant and that it was not concerned with 
any alleged wrongdoing by the respondent against any other employees. 


14. For all of the reasons stated above, the complaint is hereby dismissed. 
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0637-79-R Ontario Public Service Employees Union, (Applicant), v. 
Cybermedix Limited, (Respondent). 


Appropriateness — Bargaining Unit — Practice and Procedure — Employer requesting 
Officer’s appointment to establish facts relevant to appropriateness of unit — Facts if proved not conclu- 
sive of determination — Officer not appointed — Whether single municipal unit appropriate — Many loca- 
tions and no employer interchange. 


BEFORE: M. G. Picher, Vice-Chairman, and Board Members B. K. Lee and E. C. Went. 


APPEARANCES: Pauline R. Anidjar, Barbara J. Theaker and Macrena J. S. Cruickshank 
for the applicant; E. L. Stringer, Q.C., and V. Bellville for the respondent. 


DECISION OF THE BOARD; August 7, 1979. 
1] This is an application for certification. 


2 The Board finds that the applicant is a trade union within the meaning of section 
1(1)(n) of The Labour Relations Act. 


B: The respondent operates a medical testing laboratory service. It has some seven- 
teen locations in Metropolitan Toronto, some of which are specimen collection centres, 
some of which do both collecting and testing and one of which also includes administrative 
offices. The union requests certification for a bargaining unit of all employees of the respon- 
dent in Metropolitan Toronto with the exception of office and clerical employees. The re- 
spondent submits that each location should be a separate bargaining unit or that, alterna- 
tively, the employees should be grouped in six separate bargaining units. A further 
alternative put forth in the respondent’s reply is that two bargaining units be established, 
one being comprised of its central laboratory at 78 Oakdale Road, Downsview, with all 
other employees falling within a residual unit. 


4, Counsel for the respondent requested that the Board appoint a Labour Relations 
Officer to inquire into the composition of the bargaining unit. The employer wanted to 
establish in evidence that there was no interchange of employees between the locations and 
that the functions of immediate surpervision and hiring were confined either within the sep- 
arate locations or several small groups of them. For those reasons it submitted that a num- 
ber of separate bargaining units should be established. At the hearing Counsel for the re- 
spondent stated that if there were a regular interchange of employees the respondent would 
agree to the Board’s usual municipality-wide bargaining unit for all of its locations in Met- 
ropolitan Toronto. 


5. The interchange of employees between two or more locations is but one of a 
number of factors considered by the Board in its determination of an appropriate bargain- 
ing unit. The Board must determine whether there is a substantial community of interest 
among employees in a proposed bargaining unit. It therefore considers the nature of the 
work performed, the conditions of employment, the skills of employees, the employer’s ad- 
ministrative framework, the geographic circumstances of the respondent’s operation and the 
functional coherence and inter-dependence of the employees in its several locations. 
(Usarco Ltd. [1967] OLRB Rep. Sept. 526) 
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6. In this case the employees in the respondent’s various locations exercise the same 
skills and perform the same kind of work under similar conditions of employment within 
the tiered framework of a single administration. They all work within Metropolitan Toron- 
to, an area which the Board has determined to be an appropriate georgraphic designation 
for a multi-location service enterprise. (The Goodyear Service Stores 65 CLLC, 416,018) And 
it is clear from the representations before the Board that in the collecting and testing which 
they perform, all of the employees are, to a substantial degree, functionally inter-dependent. 


ip When an employer operates a number of essentially similar service outlets within 
a municipal area it is, generally, not most conducive to collective bargaining to parcel the 
employees within that area, all of whom have similar bargaining interests, into a series of 
fragmented bargaining units. The possibility that some of the bargaining units might be rep- 
resented by one union, some by another, while others may have no union representation at 
all can lead to invidious results for the employees, for the unions concerned and for the em- 
ployer. Absent compelling reasons to the contrary in that situation a single bargaining unit 
of all employees with the municipality is generally the most rational and viable bargaining 
unit. (See The Goodyear Service Stores, supra, and cf. Fotomat Canada Limited [1979] OLRB 
Rep. Apr. 306) There may be considerations of industrial relations policy such as employee 
access to collective bargaining and the ability to organize for the purpose of union repre- 
sentation which may override the Board’s normal aversion to fragmentation (See 
McDonald’s Restaurants of Canada Limited [1974] OLRB Rep. Oct. 755; Ponderosa Steak 
House [1974] OLRB Rep. Nov. 7; Canada Trustco Mortgage Company [1977] OLRB Rep. 
June 330) but those concerns do not apply in the instant application. 


8. In this case the fact that there may be no substantial interchange of employees 
between locations and that the functions of hiring and supervision are confined within the 
locations, even if proved through the inquiry of a Board Officer, would not alter the conclu- 
sion that a single bargaining unit would best serve the common interests of the employees 
concerned. The Board will therefore not order a formal inquiry into the composition of the 
bargaining unit, there being no prima facie reason to do so, nor depart from its normal pol- 
icy of adopting a municipality-wide bargaining unit for the employees in the respondent’s 
service Outlets and testing facilities. 


9: For the foregoing reasons the Board finds that all employees of the respondent in 
Metropolitan Toronto, Ontario, save and except supervisors, persons above the rank of su- 
pervisor, office and clerical employees and persons regularly employed for not more than 24 
hours per week and students employed during the school vacation period, constitute a unit 
of employees of the respondent appropriate for collective bargaining. 


12; The Board further finds that all employees of the respondent in Metropolitan To- 
ronto, Ontario, regularly employed for not more than 24 hours per week, students employed 
for the school vacation period, save and except supervisors, persons above the rank of su- 
pervisor, office and clerical employees, constitute a unit of employees of the respondent ap- 
propriate for collective bargaining. 
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1982-76-U__B. E. Kerber, (Complainant), v. Douglas Aircraft of Canada Ltd., 
Local 1967 U.A.W., (Respondents). 


Arbitration — Duty of Fair Representation — Employee waiting five years for arbitration — 
Delay attributable to priority ranking and numbers of unresolved grievances — Whether delay in arbitra- 
tion process violation of section 60. 


BEFORE: R. O. MacDowell, Vice-Chairman. 


APPEARANCES: B. E. Kerber for the complainant; J. B. Noonan, J. D. Dollery and Kevin 
Moore for the respondent employer; Clare Meneginin, Munir Khalid and Bill Patrick for the re- 
spondent trade union. 


DECISION OF THE BOARD; August 15, 1979. 


hs This is a complaint filed under section 79 of The Labour Relations Act, alleging 
that the respondent trade union has contravened section 60 of the Act. That section pro- 
vides as follows: 


“A trade union or council of trade unions, so long as it continues to be 
entitled to represent employees in a bargaining unit, shall not act ina 
manner that is arbitrary, discriminatory or in bad faith in the represent- 
ation of any of the employees in the unit, whether or not members of 
the trade union or of any constituent union of the council of trade un- 
ions, as the case may be.” 


The complainant contends that the union’s breach of section 60 of the Act lies in its failure 
to process his grievance through to arbitration. 


Ds Mr. Kerber was one of some three-thousand employees employed by Douglas 
Aircraft Company at its Toronto plant. In February, 1976 market conditions required the 
company to lay off a number of its employees. The collective agreement then in operation 
provided that in the event of a lay-off employees with the requisite ability could displace 
(“bump”) less senior employees and thereby remain employed - albeit in a different position 
from that which they normally occupied. Alternatively, employees were entitled to accept 
the lay-off and be placed on a recall list so that they could be called back when work be- 
came available. Mr. Kerber chose this latter alternative. On 9th February, 1976, he volun- 
tarily elected in writing to be laid off and placed on the recall list rather than exercise his 
seniority rights, and “bump” into another position. 


B. At the time of his lay-off Mr. Kerber was employed as a paint inspector. The 
company takes the position that there was not, and is not now, enough work of the kind for- 
merly done by Mr. Kerber to justify his recall. Mr. Khalid, the union’s plant chairman, tes- 
tified that, on the basis of his own investigation and the inquiries he has made, he is satisfied 
that the company’s position is correct. 


4. Some time after the notice of lay-off and his election to go on the recall list, Mr. 
Kerber began to have second thoughts concerning the propriety of the company’s conduct. 
He initiated discussion with his shop steward, sought to obtain a meeting with the company 
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and, ultimately, decided to file a grievance alleging that his lay-off was not in compliance 
with the terms of the collective agreement. In his evidence he admitted that he did not seek 
to file a grievance until after the time limit for doing so set out in the collective agreement 
had expired. The company took the position (which it still maintains) that compliance with 
this time limit is a mandatory condition precedent to arbitration, and that failure to comply 
with the time limit deprives an arbitrator of any jurisdiction to consider the grievance. It is 
unnecessary to consider the merits of the company position, save to note that the Supreme 
Court of Canada has held that a time limit can have this effect (see: Union Carbide Canada 
Ltd. v. Weiler, [1968] SCR 966. and General Truck Drivers Union, Local 938 v. Hoar Trans- 
port Co. Ltd., [1969] SCR 634.); and, in response to these decisions, the Legislature enacted 
section 37(5a) of The Labour Relations Act which gives an arbitrator a discretion to relieve 
against non-compliance with time limits. In any event, notwithstanding the company’s pre- 
liminary objection, the union processed the grievance to the arbitration stage. It has not yet 
been taken to arbitration, and the union advised the Board that it could not reach arbitra- 
tion before 1980 or early 1981. It is the prospect of a five-year delay in the resolution of his 
grievance which prompted Mr. Kerber to file the present complaint. He does not suggest 
(and there is no evidence) that in dealing with his complaint the union officials were dis- 
criminating against him, or were motivated by personal animosity or any other improper 
considerations. It is common ground among all the parties that there is a large back-log of 
grievances, all of which have been processed through the pre-arbitration stages of the griev- 
ance procedure. Mr. Kerber is one of a number of grievors who have been waiting for arbi- 
tration. Like Mr. Kerber, some of these grievors have been waiting for years. 


BE Arbitration of employee grievances is an integral part of the industrial relations 
process in this province. Parties are compelled by statute to resort to arbitration for all dis- 
putes concerning the interpretation, application, administration, or alleged violation of a 
collective agreement. As originally envisaged, arbitration was to be an expeditious, inexpen- 
sive and relatively informal means of resolving such disputes. Arbitration was to provide an 
alternative both to industrial conflict and to the apparently cumbersome process of civil liti- 
gation. Nevertheless, over the years arbitrators and judges (through judicial review) have 
developed a complex set of rules and principles which are applied in the interpretation of 
collective agreements. This “industrial jurisprudence” is now a highly specialized aspect of 
labour relations law. Unfortunately, as the arbitration process became more complex and 
sophisticated, it also became much more expensive and time-consuming. These develop- 
ments have been considered at length elsewhere, (see: Ontario, Report of the Industrial In- 
quiry Commissioner Concerning Grievance Arbitration under The Labour Relations Act and 
The Hospital Labour Disputes Arbitration Act, 1978, Arthur Kelly Commissioner,) and have 
recently prompted legislative intervention designed to expedite the process. (See: The La- 
bour Relations Amendment Act, 1979, S.O. 1979 c.32. For this case, it is sufficient to note 
that, at the present time, delays of more than a year are not extraordinary. A delay of five 
years, as in the present case, calls for an explanation. 


6. The collective agreement with which we are here concerned contains two features 
which, in combination, contribute to delay. The agreement designates a specific panel of ar- 
bitrators who, as it turns out, are among the most experienced and busy practitioners in the 
province. The resolution of grievances depends, at least in part, on their availability. In ad- 
dition, the collective agreement includes a priority system for the scheduling of arbitrations. 
Discharge and discipline cases are given a higher priority than cases such as Mr. Kerber’s. 
There is nothing inherently unfair or unreasonable in either of these provisions; however, 
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during the relevant period the parties had, what might best be described as a difficult collec- 
tive bargaining relationship which generated a high volume of grievances. Mr. Kerber’s 
grievance is but one of these and, as already pointed out, it is a grievance to which the col- 
lective agreement itself assigns a relatively low priority. 


1e Section 60 requires a trade union to act fairly, inter alia, in the handling of em- 
ployee grievances; but it does not require a trade union to carry any particular grievance 
through to arbitration simply because an employee wishes that this be done. A trade union 
is entitled to consider the merits of the grievance, the likelihood of its success, and the 
claims or interests of other individuals or groups within the bargaining unit who may be 
affected by the result of the arbitration. The trade union must give each grievance its honest 
consideration but so long as the arbitration process involves a significant financial commit- 
ment and has ramifications beyond the individual case, a trade union is not only entitled to 
settle grievances, but in many cases it should do so. And, as has been pointed out in a num- 
ber of cases, in assessing the merits of a grievance a trade union official - especially an elec- 
ted one - cannot be expected to exhibit the skills, ability, training and judgment of a lawyer. 
Union officials are entitled to make honest mistakes. 


8. Most collective agreements contain a grievance procedure to which resort must 
be made before a matter can proceed to arbitration. The grievance procedure involves sev- 
eral stages of pre-arbitration discussion in which the parties seek to amicably resolve their 
differences. As in the ordinary civil litigation process, it may be in the interest of both par- 
ties to seek an “out of court” settlement which is more modest than either might have ob- 
tained had it been entirely successful before the adjudicator. A settlement is a compromise 
solution which avoids the costs and uncertainties of litigation. The generosity of the settle- 
ment will depend upon the skills of the negotiating parties, the merits of the claim, the cost 
of the litigation process and the degreee of “downside risk”, 1.e., the long-term ramifications 
of an adverse judgment. These considerations are equally applicable to the settlement of 
disputes arising out of collective agreements; but there is one important difference. Unlike 
most parties in civil matters, the trade union and employer are bound together in a relation- 
ship which will subsist so long as the employees continue to support the union and the em- 
ployer remains in existence. The relationship, despite its adversarial aspects and legal ve- 
neer, is neither wholly adversarial, nor strictly legal. It is essentially an economic 
partnership in which both parties must be concerned about the profitability of the enterprise 
and the equitable resolution of disputes which occasionally arise. Like a successful mar- 
riage, a productive collective bargaining relationship depends upon the development of a 
spirit of compromise and co-operation. Regardless of the importance of any particular 
grievance, it will inevitably be only one of many (perhaps thousands) which the parties will 
be required to resolve during the currency of their relationship. It is in this context that the 
grievance procedure must be viewed. If either party obstinately adheres to an unreasonable 
position, or continually presses trivial claims, the entire settlement process could be under- 
mined, and their long-term relationship prejudiced. It can hardly further mutual trust and 
respect if union and management officials spend needless hours discussing inconsequential 
or ill-founded grievances. Moreover, as a practical matter, a rigid insistence on one’s “strict 
legal rights” is likely to provoke a response in kind, and yield only short term gains. 


9. Mr. Kerber contends that the trade union has been neglectful, indifferent and 
perhaps negligent in processing his claim. Counsel for the employer, on the other hand, ar- 
gues that the union has been entirely too zealous in processing the claims of employees, in- 
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cluding the claim of Mr.Kerber. He contends that the “backlog” of unresolved grievances 
results from the union’s failure to settle minor or unmeritorious ones. In his view the union 
has an obligation to settle such cases in order to expedite the resolution of cases which actu- 
ally have merit. Counsel argued that Mr.Kerber has never had a good case, and the union 
should have told him so in the first place. In his view the union’s failure lies not in any 
breach of section 60, but in carrying forward the case as far as it has. Counsel criticized the 
union’s practice of “keeping grievances alive” by processing them through all of the pre-ar- 
bitration stages, and waiting until the arbitration stage has been reached before making its 
final decision on whether the matter should, in fact, be referred. The union acknowledged 
that the Grievance Committee does make a final pre-arbitration assessment and that, as a 
result of this assessment, the grievance is either withdrawn, settled or referred on to arbitra- 
tion. 


10. As a matter of good judgment, and in the interests of sound industrial relations, a 
trade union should make reasonable efforts to settle grievances early in the process. There is 
nothing wrong, however, with conducting a final pre-arbitration assessment, and settling at 
that point. It may only be in the final preparation of the case that its legal, or evidentiary, 
weaknesses are exposed or confirmed. Settlements “at the court house door” are not uncom- 
mon in civil matters or labour arbitration. 


We Has there been a breach of section 60 in the present case? Does a delay of several 
years in the processing of Mr. Kerber’s grievance evidence a per se violation? In the circum- 
stances the Board is satisfied that it does not. There is no evidence of any improper motive 
on the part of union officials, nor is there any evidence that the respondent has discrimi- 
nated against Mr. Kerber in the way that it has handled his particular grievance. There is 
nothing improper in deciding, in advance, that some classes of grievance are more impor- 
tant than others and should, therefore, be given priority; nor is it patently unreasonable to 
give discharges special consideration. Indeed, section 37a, which is intended to expedite the 
arbitration process, does precisely that. It might also be observed that in succeeding collec- 
tive agreements the trade union has negotiated a higher priority for lay-off grievances. 


12. In the absence of an inexpensive, expeditious, statutory arbitration process, the 
parties must negotiate their own procedures. Like other terms and conditions of employ- 
ment, the grievance procedure will reflect their particular needs as well as their relative eco- 
nomic strength and bargaining power, and an “improvement” in the grievance procedure 
may well involve either a strike or the compromise of other bargaining goals. In the present 
case, the respondents have chosen to maintain their grievance procedure in approximately 
the same form for a number of years. The particular collective agreement before me repre- 
sents a complicated pattern of interrelated compromises and trade-offs. While it undoub- 
tedly has the power to do so, I do not think the Board should lightly interfere with the bar- 
gain that the parties have struck, simply because one provision thereof appears to be 
improvident or inadequate in its application to a particular set of circumstances. I am sat- 
isfied, on the evidence before me, that the trade union has not acted in a manner that is “ar- 
bitrary, discriminatory, or in bad faith“ in the representation of the complainant. The nego- 
tiated grievance procedure is cumbersome and cannot respond quickly to resolve a high 
volume of grievances, but I am not satisfied that this in itself evidences any breach of sec- 
tion 60. The complaint is therefore dismissed. 
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0695-79-R Labourers’ International Union of North America, Local 183, 
Applicant, v. Evercrete Limited, Respondent. 


Appropriateness — Bargaining Unit — Construction Industry — Board not excluding students 
or part-timers from construction industry units — Appropriate unit for fence installation reviewed 


BEFORE: R. A. Furness, Vice-Chairman and Board Members W. Gibson and C. Ballen- 
tine. 


DECISION OF THE BOARD; Aug. 2, 1979 


ey, The applicant is seeking certification with respect to a proposed bargaining unit 
of “all employees of the respondent in or out of Metropolitan Toronto, the Regional Munic- 
ipality of York and the County of Peel, the Township of Esquesing and the Towns of Oak- 
ville and Milton in the County of Halton, the Township of Pickering in the County of On- 
tario, engaged in the installation and/or erection of fences, save and except non-working 
foremen and persons above the rank of non-working foreman.” 


6. The respondent in its reply has stated that the following bargaining unit is appro- 
priate for collective bargaining, “employees of the respondent in Metropolitan Toronto, the 
Regional Municipality of York and the County of Peel, the Township of Esquesing and the 
Towns of Oakville and Milton in the County of Halton, the Township of Pickering in the 
County of Ontario, engaged in the installation of ‘Evercrete type’ fencing, save and except- 
ing non-working foremen, persons above the rank of non-working foremen, part-time work- 
ers and students”. 


qd. In paragraph thirteen of its reply the respondent has stated: 


“Of the ten employees of the respondent on the job in respect of which 
the application for certification has been made, six are students and are 
therefore not appropriate for collective bargaining.” 


In paragraph 14(2) of its reply the respondent has consented to the application being dis- 
posed of by the Board without a hearing by the Board and has made the following repre- 
sentations thereon: 


“Of the ten employees of the respondent on the job in respect of which 
the application for certification has been made, six are students and are 
therefore not appropriate for collective bargaining.” 


8. In bargaining units which are determined under the construction industry provi- 
sions of The Labour Relations Act, it has not been the practice of the Board to exclude either 
part-time employees or students. There is nothing in the material before the Board which 
would cause it to exclude either part-time employees or students. 


2 The bargaining unit which has been requested by the applicant has previously 
been determined to be an appropriate bargaining unit pursuant to section 6(1) of The La- 
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bour Relations Act. See, for example, the Lundy Fence Company Limited case, [1969] OLRB 
Rep. July, 453. The Board has considered the representations of the parties and pursuant to 
section 6(1) of The Labour Relations Act finds that all employees of the respondent in Met- 
ropolitan Toronto, The Regional Municipality of York and the County of Peel, the Town- 
ship of Esquesing and the Towns of Oakville and Milton in the County of Halton and the 
Township of Pickering in the County of Ontario engaged in the installation and/or erection 
of fences, save and except non-working foremen and persons above the rank of non-work- 
ing foremen, constitute a unit of employees of the respondent appropriate for collective bar- 
gaining. 


ie The Board notes that the applicant’s membership position is such that in any 
event the inclusion or exclusion of students does not affect the applicant’s entitlement to 
certification. 


Wz A certificate will issue to the applicant. 


0733-79-R Ontario Public Service Employees Union, (Applicant), v. Fergus 
District Ambulance Service (Respondent). 


Bargaining Unit — Certification — Practice and Procedure — Union requesting all employee 
unit - Employer seeking exclusion of office and clerical employees — No office or clerical employees 
employed — Whether Board granting exclusion of non-existing classification 


BEFORE: Kevin M. Burkett, Vice-Chairman and Board Members J. D. Bell and M. J. 
Fenwick. 


APPEARANCES: Pauline R. Anidjar appearing for the applicant; L. A. Hollinger, Alice M. 
Bogne and Chas Southwell appearing for the respondent. 


DECISION OF THE BOARD; August 16, 1979. 


eee 
Ps This is an application for certification. 
3: The Board finds that the applicant is a trade union within the meaning of section 


1(1)(n) of The Labour Relations Act. 


4. The parties were in dispute at the hearing as to the level of managerial exclusions. 
The employer argued that the Board should exclude supervisor and those above the rank 
while the union argued that supervisors are employees within the meaning of the Act and 
that the Board should exclude the operations manager and those above the rank. The em- 
ployer acknowledges that the supervisor cannot hire, fire or grant time off and that he has 
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never disciplined. It was admitted that discipline must be cleared through the operations 
manager. The Board is satisfied therefore, and hereby declares that the supervisor does not 
exercise managerial authority within the meaning of section 1(3)(b) of the Act and is there- 
fore an employee within the meaning of the Act. 


, The union acknowledged that it was seeking to represent only the operations per- 
sonnel but disputed the employer’s proposed exlusion of office and clerical employees on 
the basis that there is no one in the office and clerical classifications. The employer, on the 
other hand, argued that if the office and clerical exclusion is not granted, office and clerical 
workers would fall within the operations unit if hired in the future. While the practice of the 
Board is not to exclude non-existent classifications this practice does not extend to refusing 
to exclude a non-existent generic group such as office and clerical which the Board accepts 
prima facie as having a separate community of interest. Accordingly, the Board hereby 
finds that all employees of the Fergus District Ambulance Service operating out of Fergus, 
save and except operations manager, persons above that rank, office and clerical staff, per- 
sons regularly employed for not more than twenty-four hours per week and students em- 
ployed during the school vacation period, constitute a unit of employees of the respondent 
appropriate for collective bargaining. 


E A certificate will issue to the applicant. 


0658-79-U Ontario Nurses’ Association, (Applicant), v. The Grey-Owen 
Sound Health Unit, (Respondent). 


Arbitration — Duty to Bargain in Good Faith — Lock Out — Strike — Subsequent interest ar- 
bitration imposed by section 34c award — Whether eliminating right to lock-out/strike — Whether inter- 
est arbitration may be perpetual — Attempting to resile from arbitration process — Whether breaching 
duty to bargain in good faith. 


BEFORE: R. O. MacDowell, Vice-Chairman and Board Members D. B. Archer and R. W. 
Redford 


APPEARANCES: Donald F. Hersey and Dan Anderson for the applicant; John H. E. Mid- 
dlebro and Barbara Crosbie for the respondent. 


DECISION OF R. O. MacDOWELL, VICE-CHAIRMAN, AND BOARD MEMBER D.B. 
ARCHER; August 10, 1979. 


1. This is an application under section 83 of The Labour Relations Act. The applicant 
union contends that on July 4th, 1979 the respondent employer unlawfully threatened to 
lock out its employees. The union argues that the existence of an on-going process of inter- 
est arbitration suspends the right to lock out and renders any purported exercise thereof a 
breach of the Act, for which this Board can grant relief. The respondent admits that it 
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threatened a lock-out, but contends that the threat was legal because it has complied with 
all of the statutory pre-conditions for a lawful lock-out. This application is the latest skir- 
mish in a protracted legal battle which has already made its way on one occasion to the On- 
tario Court of Appeal (see: Grey-Owen Sound Health Unit v. Ontario Nurses’ Association, 
February 5th, 1979, as yet unreported). The respondent’s lock-out threat (which, we are ad- 
vised, has now matured into an actual lock-out) occurred despite a finding by that Court 
that the parties could be lawfully required to submit to binding arbitration to settle their 
current bargaining dispute. 


ae The applicant and the respondent are respectively the bargaining agent and em- 
ployer of a number of public health nurses. The collective bargaining relationship between 
the parties is governed by The Labour Relations Act. Unlike nurses employed in nursing 
homes or public hospitals, public health nurses have the right to strike, and their employer 
has the concomitant right to lock them out. The Legislature has not chosen to compel either 
party to resort to compulsory “interest” arbitration for the resolution of their collective bar- 
gaining disputes. This is not to say that the Legislature approves of industrial conflict; it is 
merely that conflict has not been regarded as inherently contrary to public policy, and has 
not been absolutely prohibited. 


3. For some years public health nurses and their employers have voluntarily chosen 
to submit their differences to third party adjudication rather than resort to a strike or a lock- 
out. In recent years, however, employers have become dissatisfied with interest arbitration 
and, in particular, with the awards which, in their view, are too generous or give insufficient 
consideration to the economic constraints under which the boards now operate. As counsel 
for the respondent put it: the members of the Board of Health are no longer willing to have 
a significant component of their budget, or their spending priorities, determined by “an out- 
sider.” They believe it is their own responsibility to manage and disperse public funds. The 
applicant, on the other hand, is anxious to maintain the arbitration system — undoubtedly 
because it believes that its members are better off than they would be if their wages were 
subjected entirely to the vissicitudes of free collective bargaining. Each of these positions is 
perfectly reasonable in light of the parties’ divergent objectives and, in setting out their tac- 
tical considerations, we should not be taken as approving or condemning either position. 
The propriety of the respondent’s conduct does not depend upon our approval, nor can we 
impose our notions of fairness upon trade unions or employers. We have no mandate to re- 
dress what we might consider to be an imbalance of bargaining power. The parties are free 
to fashion their own bargain, in their own way, provided they comply with The Labour Rela- 
tions Act. 


4. The basic facts are not in dispute. The parties were bound by a collective agree- 
ment for the period January 1, 1975 to December 31, 1975 (the “1975 agreement”). This was 
the last jointly negotiated collective agreement between them, and expired on December 31, 
1975 in accordance with its terms. For some months the parties sought to negotiate the 
terms of their 1976 agreement. On February 13, 1976 the union requested the assistance of a 
conciliation officer, and on April 9, 1976 both parties agreed to submit their remaining dif- 
ferences to an arbitration board established pursuant to section 34c of The Labour Relations 
Act. One of these matters in dispute was the insertion of a clause in the 1976 agreement 
which would provide for interest arbitration as a means of resolving the next agreement. 
This board was empowered to establish the rest of the terms of the 1976 agreement and on 
October 1, 1976 it issued its award. It is this award which gave rise to the litigation already 


153 


mentioned. As it turned out it was not until July 6, 1979 that the board of arbitration issued 
a final award. It appears that the parties have not yet executed a formal “1976” collective 
agreement, nor has there been any agreement covering any subsequent year. 


F As part of the 1976 package, the board of arbitration included a provision requir- 
ing resort to interest arbitration as the means of determining the contents of the next agree- 
ment. It was this aspect of the award which concerned the respondent, and it was this aspect 
which was considered by the Divisional Court and eventually the Court of Appeal. The 
Court of Appeal quashed a portion of this award and referred the matter back to the board 
of arbitration for further consideration; but the Court also indicated that the board could 
include in the 1976 agreement an interest arbitration clause referrable to the next agree- 
ment, but not extending beyond that agreement. The issue raised in this application is how 
this arbitration process affects the right to strike or lock out. None of the Court decisions 
expressly address this point. 


6. While the parties were litigating their dispute concerning the 1976 agreement, 
they were also attempting to negotiate their 1977 agreement. Notice to bargain was given by 
the employer on December 20, 1976. Of course, the two processes were not unconnected, 
for if the union were successful in the courts, and unsuccessful at the bargaining table, it 
could ultimately resort to arbitration to determine the new agreement. The delays in the liti- 
gation process affected the bargaining, and it was not until July 20, 1978 that the union ap- 
plied for conciliation in respect of the new round of negotiations. Conciliation ultimately 
proved to be unsuccessful, and on October 13, 1978 the Minister of Labour issued a “no 
board” report. On September 28, 1978 the respondent gave notice, pursuant to section 44(2) 
of The Labour Relations Act, terminating anything which might be construed as a continua- 
tion or extension of the 1976 agreement, or a “bridge agreement” between the 1976 and 
1977 agreement. On October 5, 1978, (i.e., after receipt, but before the expiry, of the 30-day 
notice allegedly given pursuant to section 44, and before the issuance of the no board re- 
port) the union sought to establish an interest arbitration board with respect to the 1977 ne- 
gotiations, by notifying the employer of its nominee. This notice, it will be observed, was 
made in accordance with an arbitration award which the Court subsequently quashed in 
part. Since the revised award was only received on July 12, 1979, no notice to arbitrate has 
been given pursuant to the new award, nor has a board of arbitration yet been constituted. 
It bears repeating that this second round of arbitration flows directly from the first round, 
and that the first round purported only to establish an agreement for 1976 — albeit with cer- 
tain terms referrable to the making of a subsequent agreement. 


ibs Section 63(2) of The Labour Relations Act provides as follows: 


“Where no collective agreement is in operation, no employee shall 
strike and no employer shall lock out an employee until the Minister 
has appointed a conciliation officer or a mediator under this Act and, 


(a) seven days have elapsed after the day the Minister has released or 
is deemed pursuant to subsection 3 of section 102 to have released 
to the parties the report of a conciliation board or mediator; or 


(b) fourteen days have elapsed after the day the Minister has released 
or is deemed pursuant to subsection 3 of section 102 to have re- 
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leased to the parties a notice that he does not consider it advisable 
to appoint a conciliation board.” 


The employer contends that by July 4, 1979, it had complied with all of the requirements for 
a lawful lock-out set out in 63(2). There is no collective agreement in existence, the Minister 
has advised the parties that he does not consider it advisable to appoint a conciliation 
board, and the requisite period of time has passed. The employer submits that the obliga- 
tions contained in the 1976 agreement are of no force and effect in 1979 since the employer 
has exercised its right under section 44(2) of the Act to terminate any extension of the 1976 
agreement and, in any event, such extension could not continue beyond one year (see sec- 
tion 44(2).) The employer relies upon the amendment to section 44(2) added in 1975 which 
was designed to ensure that an extension of a previous collective agreement could not indefi- 
nitely suspend the right to strike. Section 70, argues the employer, “freezes” the terms of the 
old agreement; but it is implicit in section 70 that once the “freeze” expires the parties need 
not continue to adhere to those terms. The employer contends that it is now free to vary or 
revoke the right to interest arbitration, just as it could vary the wages, or revoke the right to 
“rights” arbitration previously required by section 37 of the Act, and embodied in the old 
agreement. The interest arbitration clause has no “special status” which keeps it “alive” 
long after other clauses have expired, or makes it immune from the possibility of revocation 
contemplated by section 70. 


8. With respect to the decision of the Court of Appeal the employer points to the re- 
marks of Wilson, J.A., to the absence of any clear statement from the Court prohibiting a 
strike or lock-out, and to the absence of any discussion of a statutory underpinning which 
both guarantees enforceability and prevents the accrual of the right to strike when the agree- 
ment preserved by sections 70 and/or 44(2) has expired, and the conciliation process com- 
pleted. The employer’s position is that the Court did not intend the interest arbitration 
clause to be “binding” in any absolute sense or stand on a better footing than any other 
term of the collective agreement. The Court meant only that if the parties could have such a 
term in their agreement, the arbitrator could put one in too. The arbitration provision 
would be as “binding” and enforceable as any other clause in the collective agreement, but 
would be subject to the same limitations vis-a-vis section 70 and 44(2) as any other clause. 
The arbitrator could do no more than the parties themselves. If they could not in their col- 
lective agreement create an enforceable interest arbitration process and an indefinite exten- 
sion of the agreement for the purposes of barring the right to strike/lock-out, then neither 
could the arbitrator. Alternatively, the employer contends that the existence of an arbitra- 
tion process, even if ultimately binding, does not suspend the right to resort to conciliation 
and a lock-out. Only a collective agreement or section 34c can suspend these rights and, in 
the present case, the “second round” of arbitration is based upon neither. Finally, the em- 
ployer points out that it is incongruous that an arbitration process which might only deter- 
mine a “1977” agreement, should suspend statutory rights in 1979-80. In the employer’s 
view, interest arbitration, apart from section 34c of the Act (and then only for “one round”) 
is entirely inconsistent with the scheme of the Act, and the “free” collective bargaining 
process. 


9; The union maintains that the Court of Appeal upheld the arbitrator’s right to pre- 
scribe a second round of “binding” arbitration. The Union submits that the employer’s 
lock-out threat, and subsequent lock-out, is therefore illegal, and in defiance of the clear in- 
tention of the Court. It is implicit in the court decision, argues the union, that the right to 
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lock-out has been suspended during the arbitration process. If this were not the case, the en- 
tire process would be undermined. It is inconceivable, submits the union, that the Court 
could have intended that the parties could engage in a protracted strike or lock-out, at the 
same time as they are engaging in a binding arbitration process which will ultimately result 
in a new agreement. The union contends that this process of interest arbitration is not in- 
consistent with scheme of the Act. 


II 


10. The Labour Relations Act establishes a scheme of compulsory collective bargain- 
ing, but it does not compel the parties to reach agreement, nor does it prevent either party 
from resorting to economic pressure to resolve a bargaining impasse. Indeed, economic 
pressure is an integral part of the bargaining process, for it is the possibility of economic loss 
which prompts both sides to moderate their positions and reach a mutually acceptable com- 
promise. The degree of economic pressure which a party can mobilize will ultimately de- 
pend on the supply and demand for labour. Despite the “collective” nature of the process, 
the terms and conditions of employment will reflect the prevailing market forces where the 
right to resort to economic power is preserved. A regime of collective bargaining may chan- 
nel or weaken these labour market pressures, but the influence is preserved to a considera- 
ble extent. 


iM. Before industrial conflict is lawful, the parties must resort to at least one stage of 
compulsory conciliation. Sections 15-18 of The Labour Relations Act require the Minister of 
Labour to appoint a conciliation officer upon the request of either party and promptly ad- 
vise the parties if he does not intend to appoint a conciliation board. After this “no board 
report” is released, and sixteen days have elapsed, the parties are free to resort to a strike or 
lock-out. 


2. Once the parties have concluded a collective agreement they remain bound by its 
obligations for the duration of its term of operation, and the common law relationship of 
master and servant ceases to be relevant. (See: McGavin Toastmaster Ltd. v. Ainscough et al, 
(1975), 54 D.L.R. (3d) 1 (S.C.C.) There can be no strike or lock-out during the currency of a 
collective agreement. The agreement must be for a specific term of at least one year. The 
term must be specific and readily ascertainable on the face of the agreement, because the 
employees’ right to terminate bargaining rights or change bargaining agents can only be ex- 
ercised during certain “open periods” calculated with reference to the term of the agree- 
ment. (See sections 5 and 49) Unless the agreement otherwise provides, notice to bargain for 
its renewal can be given within 90 days of the nominal expiry date (section 45), and the re- 
negotiation process proceeds as before with resort to conciliation and economic pressure if 
the parties so desire. 


13. In C.P.R. v. Zambri, (1962), 34 D.L.R. (2d) 654 (S.C.C.) Judson J. observed: 
“When a collective agreement has expired, it is difficult to see how there can be anything 
left to govern the employer-employee relationship.” It is also clear that the parties cannot 
fall back upon the common law to establish binding contractual obligations between them: 
Young v. Canadian Northern Railway, [1931] A.C. 83 (P.C.) However, the expiry of a collec- 
tive agreement does not immediatley leave the parties in a legal limbo. The Act contem- 
plates that an agreement may expire while the parties are bargaining for a replacement 
agreement, and before they have settled all of the matters remaining in dispute. Sections 70 
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and 44(2) both provide ways in which the terms of the relationship can be preserved while 
the bargaining process continues. These sections read as follows: 


“44. — (2) Notwithstanding subsection 1, the parties may, in a collective 
agreement or otherwise and before or after the collective agreement has 
ceased to operate, agree to continue the operation of the collective 
agreement or any of its provisions for a period of less than one year 
while they are bargaining for its renewal with or without modifications 
or for a new agreement, but such continued operation does not bar an 
application for certification or for declaration that the trade union no 
longer represents the employees in the bargaining unit and the continu- 
ation of the collective agreement may be terminated by either party 
upon thirty days notice to the other party. 


70. — (1) Where notice has been given under section 13 or section 45 
and no collective agreement is in operation, no employer shall, except 
with the consent of the trade union, alter the rates of wages or any other 
term or condition of employment or any right, privilege or duty, of the 
employer, the trade union or the employees, and no trade union shall, ex- 
cept with the consent of the employer, alter any term or condition of 
employment or any right, privilege or duty of the employer, the trade 
union or the employees, 


(a) until the Minister has appointed a conciliation officer or a mediator 
under this Act, and 


(i) seven days have elapsed after the Minister has released to the 
parties the report of a conciliation board or mediator, or 


(ii) fourteen days have elapsed after the Minister has released to the 
parties a notice that he does not consider it advisable to ap- 
point a conciliation board, 


as the case may be; or 


(b) until the right of the trade union to represent the employees has 
been terminated, 


whichever occurs first. 


(2) Where a trade union has applied for certification and notice 
thereof from the Board has been received by the employer, the em- 
ployer shall not, except with the consent of the trade union, alter the 
rates of wages or any other term or condition of employment or any 
right, privilege or duty of the employer or the employees until, 


(a) the trade union has given notice under section 13, in which case 
subsection | applies, or 
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(b) the application for certification by the trade union is dismissed or 
terminated by the Board or withdrawn by the trade union. 


(3) Where notice has been given under section 45 and no collective 
agreement is in operation, any difference between the parties as to 
whether or not subsection | of this section was complied with may be 
referred to arbitration by either of the parties as if the collective agree- 
ment was still in operation and section 37 applies mutatis mutandis 
thereto.” [Emphasis added] 


14. Section 44(2) allows the parties, by mutual agreement, and for a period of less 
than one year, to continue in force some or all of the terms of their previous agreement 
while they are bargaining with a view to its renewal. Such continuation or extension agree- 
ment can be unilaterally terminated by either party on thirty days’ notice. This qualifica- 
tion, added in 1975, avoids the problems discussed in Bradburn v. Wentworth Arms Hotel 
Ltd., infra, where the courts raised the possibility that an extension agreement might indefi- 
nitely postpone the right to strike. It is now clear that, whatever the nominal term of an 
extension agreement, it can be terminated on thirty days’ notice, leaving the parties free to 
pursue their statutory rights and remedies. 


1D: Whether or not there is a “continuation” or “extension” agreement, section 70 
will automatically freeze the employer-employee relationship, in its entirety, from the expiry 
of the collective agreement until the conciliation process is completed and the right to strike 
accrues. Like a 44(2) extension agreement, section 70 stabilizes the parties’ relationship dur- 
ing collective bargaining. Like section 44(2), the section 70 freeze preserves the no-strike 
prohibition for a period of time, but does not create an absolute bar to the excercise of that 
right. Once the section 70 freeze is exhausted and the extension agreement (if there is one) is 
terminated, the parties may engage in lawful industrial conflict. The employer also becomes 
entitled to alter any of the terms and conditions of employment formerly contained in the 
collective agreement. There remains only a statutory bargaining and employer-employee re- 
lationship. Subject to section 64, an employer may even hire replacements, although he can- 
not terminate his employees simply because they are exercising their right to strike. (See 
C.P.R. v. Zambri, supra) 


16. Nothing in the Act prevents the parties from signing a collective agreement whose 
terms will be determined by arbitration. Nothing prevents the parties from submitting their 
dispute to arbitration under section 34c — which explicitly contemplates this process. More- 
over, nothing in the Act renders other schemes “illegal”. Neither a “non 34c agreement” to 
resort to arbitration, nor a provision in a collective agreement that the next agreement will 
be resolved by arbitration, are “illegal” simply because these possibilities are not expressly 
contemplated in the statute. Such alternatives to industrial conflict may be commendable 
and even desirable. The question, however, is whether, and how, such provisions can be en- 
forced should one party choose to repudiate their agreement and revert to the statutory con- 
ciliation/strike process. The simplicity or industrial relations value of a procedure does not 
guarantee its legal basis. 


i. In light of the foregoing, it is easy to see the utility of a provision such as section 
34c. That section is the only one which deals directly with interest arbitration. It provides as 
follows: 
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“(1) Notwithstanding any other provision of this Act, the parties may at 
any time following the giving of notice of desire to bargain under sec- 
tion 13 or 45, irrevocably agree in writing to refer all matters remaining 
in dispute between them to an arbitrator or a board of arbitration for 
final and binding arbitration. 


(2) The agreement to arbitrate shall supercede all other dispute settle- 
ment provisions of this Act, including those provisions relating to con- 
ciliation, mediation, strike or lockout, and the provisions of subsections 
6, 7, 9, 10 and 11 of section 37 apply mutatis mutandis to the proceed- 
ings before the arbitrator or board of arbitration and to its decision un- 
der this section. 


(3) For the purposes of section 53 and section 112, an irrevocable 
agreement in writing referred to in subsection | shall have the same 
effect as a collective agreement.” 


Section 34c(1) makes it clear that the parties may refer matters to an arbitrator for final and 
binding determination. Section 34c(2) makes the award binding by incorporating section 
37(10). Equally important, section 34c(2) explicitly suspends the right to resort to a strike or 
lockout. The section does not contemplate the coexistence of a conciliation/strike route, 
and a parallel arbitration route. Parties under 34c must irrevocably choose one or the other, 
and their options under 34c are much more restricted than, for example, under 44(2), which 
permits them to continue their old agreement in operation by means of an extension provi- 
sion “in a collective agreement, or otherwise and before or after the collective agreement 
has ceased to operate.” By contrast, a 34c arbitration agreement can only be made following 
the giving of notice to bargain under section 13 (a first agreement situation) or 45 (a situa- 
tion where there has been a previous collective agreement). Section 34c provides no support 
for any arbitration agreement concluded prior to notice to bargain, or contained in a pre-ex- 
isting collective agreement. The legislature could have provided a clear statutory basis for 
these other kinds of arbitration agreement, by adopting language similar to that of section 
44(2) — a section which first appeared in its present form, in July 1975, in the same package 
of amendments that included section 34c. The Legislature did not do so. 


19: Section 34c is a mechanism for resolving an existing impasse which the parties 
have reached in their bargaining. It is a provision for the voluntary arbitration of current dis- 
putes founded upon the agreement of the parties — albeit an agreement which, once made, is 
irrevocable and suspends pre-existing statutory rights. It was clearly recognized by this 
Board in Haldimand Norfolk Regional Health Unit [1978] OLRB Rep. Feb. 197, and by Wil- 
son J.A. in Grey-Owen Sound, supra, that neither the parties, nor a “34c arbitrator” can pre- 
scribe a second round of “34c arbitration”. The mutual agreement required to trigger section 
34c must come about following the giving of notice to bargain. A timely section 34c agree- 
ment to go to arbitration cannot be created artificially or implied from any pre-existing ar- 
rangement. In particular, it cannot be “deemed” because of a provision in a collective 
agreement. Section 34c involves the waiver of the right to strike and lockout, which are an 
integral part of the statutory scheme of collective bargaining in this province. In the circum- 
stances, there must be strict adherence to the requirements of section 34c. It follows that in 
the present case, the second round of interest arbitration which the union claims suspends 
the right to lock-out is not a “section 34c interest arbitration”. The applicant cannot, there- 
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fore, rely directly upon the provisions of section 34c(2) to remove the employer’s right to 
lock-out. Moreover, we are satisfied that there is at the present time no collective agreement 
in existence and that the employer has complied with the pre-conditions for a lawful lock- 
out set out in section 63(2) of the Act. If there is a restriction on the right to lock-out it must 
be found elsewhere in the Act. 


20. In analyzing the problem, we must be careful to distinguish the jurisdiction of this 
Board from that of the Courts. The arbitration process in this case emanates from a section 
34c award. Section 34c incorporates, by reference, section 37(10) which permits the filing of 
the award in the Supreme Court and its enforcement as if it were a judgment or order of 
that Court. Since the 34c arbitrator ordered resort to a second round of arbitration, and the 
Court held that he could lawfully do so, the failure to comply with the process could be said 
to be a breach of the first round award, for which a remedy could be sought in the courts. It 
would be for the courts to determine whether there has been a breach of the arbitrator’s 
award, whether the award operated to suspend the right to strike, or if the strike/lock-out 
route and arbitration can legally co-exist. 


21, Nevertheless, the availability of an alternative enforcement procedure does not 
mean that this Board has no jurisdiction; nor, if there is an alternative basis for our jurisdic- 
tion, must we refuse to excercise it, simply because a party may also have a similar remedy 
in another forum. In our view section 14 of the Act provides us with a basis for disposing of 
the present application, and for the reasons given by McRuer, C.J.H.C., in R. v. OLRB ex p. 
Genaire Ltd., [1958] O.R. 637, we do not think we should refuse to exercise that jurisdiciton 
simply because the applicant has not pleaded section 14 in its formal application. It would 
make little sense to dismiss the present application only to have the applicant subsequently 
re-apply for the identical relief. 


If 


22. Section 14 of the Act requires the parties to bargain in good faith and make every 
reasonable effort to make a collective agreement. Usually such an agreement will be 
reached through bargaining, and there is normally no conflict between the “duty to bar- 
gain” and the right to resort to economic sanctions. Section 34c provides an alternative 
method of resolving disputes, which substitutes arbitration for negotiation, and suspends 
the right to resort to a strike or lockout. However, the adoption of this alternative method of 
reaching a collective agreement does not mean that section 14 is entirely irrelevant. It con- 
tinues to regulate the conduct of the parties’ relationship, even though the character of that 
relationship will be somewhat different. If, as in the present case, a party has irrevocably 
consented to a 34c arbitation, and has specifically clothed the arbitrator with the authority to 
prescribe a second round of arbitration, section 14 prevents it from revoking its agreement 
and engaging in economic conflict in total disregard of its previous undertaking. Section 14 
requires both parties to bargain subject to any limitation to which they have previously vol- 
untarily committed themselves. If a party attempts to renege, or withdraw from its agree- 
ment, it is breaching its duty to bargain in good faith. Indeed, can there by any clearer ex- 
ample of “bad faith” than an attempt to undermine or repudiate a commitment voluntarily 
undertaken and relied upon by the other party? A breach of section 14 can be remedied by 
this Board, and our jurisdicion to grant relief operates in addition to any remedy which may 
available in the courts. 
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23. The application of section 14 in the present case does not fundamentally alter the 
consensual nature of the bargaining process; it merely compels the parties to adhere to the 
procedure to which they have agreed. Whether a collective agreement results from bilateral 
negotiations, or a jointly agreed arbitration process, consent remains an essential element. 
In the absence of a clear and specific undertaking by the parties to proceed to arbitration 
(or, as in the present case, to specifically submit the possibility of a second round of arbitra- 
tion to the arbitrator for his determination) there could be no bad faith if a party chose to 
pursue its other statutory rights. To support a successful claim of bargaining in bad faith 
there must be a specific, unequivocal and voluntary agreement to adhere to a particular 
mode of bargaining. It must be clear that a party is attempting to resile from, or vitiate, a 
consensual agreement. Such consent cannot be implied or created synthetically, no more 
than can the consent necessary to trigger section 34c in the first instance. It follows that sec- 
tion 14 cannot be used to sustain a perpetual waiver of the right to strike/lock out simply 
because the parties have on one occasion chosen to set in motion a round of arbitration. 
One should not readily infer consent to proceed to arbitration for subsequent collective 
agreements. This is the approach taken by Estey, J. in Bradburn v. Wentworth Arms Hotel 
Ltd., [1978] S.C.R. 846 (and by Arnup, J.A. in Grey-Owen Sound, supra). At page 861 Estey 
J. remarked: 


“It would take the clearest possible language in my view to drive a 
court to an interpretation which would find the parties voluntarily 
stripping themselves of the opportunity to call to their aid the provi- 
sions of the statute to change a collective agreement, and to substitue 
for those proceedings so traditional now in the labour relations of our 
community, a permanent agreement continuing until both parties agree 
upon a replacement agreement.” 


And at pp. 858-859 he noted: 


“There are serious consequences for the participants in the field of la- 
bour relations were a court to construe the provisions of The Labour 
Relations Act and the collective agreement in such circumstances as 
now before us, in such a way as to cause the establishment of a perpet- 
ual collective agreement terminable only on the execution of a new col- 
lective agreement by the parties. Where not barred by the statute the 
parties of course can, by unambiguous language, bring about the re- 
sults which others might consider to be improvident. In such circum- 
stances the courts may not properly interfere. The scheme of labour re- 
lations under the Ontario Act is founded upon collective bargaining 
leading to a collective agreement and thereafter to replacement agree- 
ments. Collective bargaining in turn is an activity in which the parties 
participate in the full realization of their respective economic positions 
and strength subject only to the limitations and boundaries imposed on 
the parties by The Labour Relations Act. Consequently, collective agree- 
ments, which are of course creatures of statute finding both their origin 
and their extent within the Act reflect these realities. A court therefore 
should not be quick to place a meaning on a term of a collective agree- 
ment which would put that clause in conflict with the general philoso- 
phy of labour relations under the applicable statute. Such should be the 
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case only where the contract by its clearest intent and provisions dic- 
tates otherwise. I do not find that to be the case here.” 


The court in Wentworth Arms was dealing with the possibility of a perpetual collective 
agreement, but in our view, their cautious approach is equally applicable to a potentially 
perpetual arbitration process. We have considerable doubt whether a perpetual waiver of 
the right to strike and a permanent compulsory arbitration process can be achieved without 
legislation; but, in any event, it cannot be founded upon breaches of section 14. This con- 
clusion does not prevent resort to section 14 to give effect to consensual “non-section 34c” 
arbitation agreements which lawfully emanate from a consensual reference to arbitration un- 
der 34c of the issue of continued arbitration. It simply means that a party cannot be said to 
be bargaining in bad faith if it refuses to adhere to an agreement or arrangement to which it 
has not previously consented. 


24. Section 14 permits the parties to voluntarily construct binding alternatives to in- 
dustrial conflict suitable to their own needs. While a party is not forced to abandon its right 
to resort to the conciliation/strike route, there is no reason why it should not be entitled vol- 
untarily to do so, and, once having voluntarily committed itself, be prevented, except per- 
haps in exceptional circumstances, from reneging on its bargain. The Labour Relations Act 
need not be viewed as a Straitjacket which precludes collective bargaining innovations. And, 
stripped of its legal complexity, is there anything unusual in a finding that once a party has 
voluntarily committed itself to a mode of bargaining it will be acting in bad faith if it subse- 
quently repudiates the agreement? We do not think so, nor do we think such finding makes 
section 34c redundant. Section 34c(3), for example, prevents a termination of bargaining 
rights. This bar may not be available if one pursues other alternatives. In addition, it may be 
significant that the Board’s authority to interpret and apply section 14 was created at the 
same time as 34c itself. Both amendments were made in 1975. The jurisprudence was then 
undeveloped. We do not think it was intended that 34c limit the general language of section 
14. 


2). Having carefully reviewed the decision of the Court of Appeal in Grey-Owen 
Sound, supra, we do not find anything which undermines or contradicts the view which we 
have taken. On the contrary, our view is entirely consistent with the result which the Court 
teached and involves neither a perpetual waiver of the right to strike/lock out, nor the co- 
existence of two incompatible methods of resolving the current collective bargaining dis- 
pute. We do not think that in dealing with the jurisdiction of an arbitrator under section 34c 
of the Act the Court intended to circumscribe the authority of the Board to interpret and 
apply section 14 of the Act. We find no support for such restriction in any of the decisions 
of the learned judges. 


26. The final matter which we must address involves the reference to arbitration 
which, as we have already noted, was made pursuant to an arbitration award which was 
subsequently quashed. We are by no means certain that the Court intended to quash that 
part of the arbitration process which provides the applicant’s right to refer (see: reasons of 
Arnup, J.A.) but even if it did so, we do not think the respondent can, with impunity, take 
advantage of the short hiatus between the Court decision and a final award to ignore the ar- 
bitration process and engage in industrial conflict. The process was properly triggered in the 
first instance and we do not consider that the respondent can avoid its obligation to adhere 
to it. In any case, once the final award was issued, it would appear to “feed back” into the 
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1976 agreement and make the second round available in any event. In view of the decision 
which we have reached with respect to section 14, we do not think anything turns on the 
fact that the second round of arbitration may not have been triggered by the union’s earlier 
notice and that a new notice is now required. The employer is still prohibited from engaging 
in a lock out when the union has unequivocably indicated its intention to proceed to arbi- 
tration in accordance with the parties’ agreement. 


Ds For all of these reasons, we find that the respondent’s attempt to repudiate its 
own commitment to go to arbitration is a breach of the section 14 duty to bargain in good 
faith. We accordingly order that the respondent forthwith cease and desist from threatening 
or engaging in a lock out and comply with the arbitration process which the Court of Ap- 
peal has held was lawfully prescribed. 


DECISION OF BOARD MEMBER R. W. REDFORD: 


1; The majority of the Board has found that, notwithstanding the issuance of a “No 
Board Report” by the Minister of Labour on October 13, 1978, the lockout threatened on 
July 4, 1979 was unlawful. The majority of the Board found that the conditions precedent 
for a lawful lockout pursuant to section 63 of The Labour Relations Act had been met, yet 
concluded that the actions of the employer in this case were unlawful as being in breach of 
section 14 of the Act. I disagree with that conclusion. 


2: The majority has set out the relevant facts and I need not repeat them. What is 
significant, in my view, is that the lockout with which we are concerned is referrable to the 
negotiations for the renewal of a collective agreement that was first imposed by a board of 
arbitration established under section 34c of the Act. Section 34c makes it clear that resort to 
a lockout or a strike after agreeing to submit outstanding issues to abitration pursuant to 
that section is unlawful. The arbitration process which the applicant seeks to invoke as a ba- 
sis for claiming that the lockout is illegal is not one that arises from an agreement of the par- 
ties to which section 34c applies, but rather is an arbitration procedure imposed upon both 
parties by the first board of arbitration established under section 34c. 


3 The litigation arising out of the first arbitration board’s award had already passed 
through Divisional Court (Divisional Court judgment dated March 22, 1978, 19 O.R. 2d 
271) and was on its way to the Court of Appeal when the union applied for the appointment 
of a concilation officer pursuant to section 15 of The Labour Relations Act. At that point the 
union knew that the employer did not wish to continue with the resolution of bargaining im- 
passes by resort to arbitration, but rather wanted to revert back to the collective bargaining 
scheme set out under The Labour Relations Act. 


4. The union, after having applied for conciliation, and after receiving a “No Board 
Report” on October 16, 1978, purported to refer the outstanding issues between the parties 
to arbitration pursuant to an arbitration award, the legal status of which was pending before 
the court. The employer’s position, quite naturally, was that the arbitration imposed by the 
section 34c board of arbitration for the second round of negotiations was of no force and 
effect. 


>: I am of the view that two parties may by express mutual consent waive their right 
to resort to the economic sanctions permitted by The Labour Relations Act. This is the un- 
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derstanding of the scheme of The Labour Relations Act as set forth by Estey, J. in Bradburn 
v. Wentworth Arms Hotel, 79 CLLC 414,189, where the Supreme Court of Canada deter- 
mined that although the parties to a collective agreement can voluntarily give up their right 
to strike, neither arbitrators nor labour relations boards, nor the courts, should interpret an 
agreement as waiving the parties’ rights under The Labour Relations Act unless they are 
compelled to do so by the clearest possible terms. 


6. As the majority of the Board notes in this case, the scheme of the Act envisages 
the parties in negotiations “resorting to economic pressure to resolve a bargaining impasse. 
Indeed, economic pressure is an integral part of the bargaining process, for it is the possibil- 
ity of economic loss which prompts both sides to moderate their positions and reach a mu- 
tually acceptable compromise”. I agree with the majority’s view that the possibility of resort 
to economic sanctions is an integral part of The Labour Relations Act. It is for this reason 
that I am of the opinion that the Board should not be quick to interpret the Act in a way 
which appears to be contrary to the scheme of the Act. 


if In this case the union, after negotiations with the employer, applied for concilia- 
tion. The employer at that point naturally would have assumed that the union had chosen 
to proceed under The Labour Relations Act and had elected to accept the consequences of so 
proceeding, including the possibility of a lockout or strike. Therefore, the union should not 
now be complaining to this Board that the employer has violated the Act by engaging in a 
lockout and after it was the union which chose to follow the conciliation and strike/lockout 
route set out in the Act. 


8. I agree with the majority of the Board in holding that section 14 of the Act can be 
used by this Board to enforce an express voluntary agreement to resort to arbitration and 
which waives the right to strike or lockout. However, such an agreement must be explicit. In 
this case I am of the opinion that there was no explicit agreement which would permit this 
Board to interpret the decisions of the courts and of the first arbitration board to find that 
the employer had in fact given his consent to the arbitration process as the method of re- 
solving collective bargaining impasses following the expiry of the agreement imposed by the 
board of arbitration established pursuant to section 34¢c of the Act. 


2; The union is coming to this Board for enforcement of an arbitration award issued 
pursuant to section 34c of The Labour Relations Act. The arbitration award did not, nor did 
the court, state explicitly that the employer was prevented from locking out its employees, 
and that the employees were prevented from engaging in a strike against their employer. As 
the majority of the Board has indicated, the waiver of the right to strike is “implicit” in the 
decisions of the board of arbitration and the court. If it is indeed implicit, this Board should 
not be constrained to find that such activity is illegal in the face of the express right granted 
to the parties by the Act. 


10. I recognize that the Court of Appeal held that the arbitration board under section 
34c may impose arbitration as the method of resolving a collective bargaining impasse dur- 
ing the next round of negotiations only. However, that next round of arbitration must be 
based upon a legal foundation to be enforceable. In my opinion, the only possible legal 
foundation for the enforcement of the first award is section 34c of the Act which incorpo- 
tates by reference section 37(10) of the Act. Since it is an arbitration award that purported 
to remove the right to strike or lockout from the parties, the party affected by the failure to 
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comply with the arbitration award should seek its remedy in the courts as contemplated by 
section 34c and section 37(10). In my opinion the court is the only forum with the jurisdici- 
ton to resolve the issue of whether the employer in this case had the right to lock out its em- 
ployees. This Board has the jurisdiction to interpret the Act. Once the Board found that the 
lockout was timely under the Act, that should have ended the matter. The enforcement of 
the first award issued by the board of arbitration under section 34c is outside the jurisdic- 
tion of this Board and must be dealt with by the courts. 


IT: In summary, it is my opinion that the scheme of The Labour Relations Act con- 
templates that bargianing to an impasse is a normal event which may occur during collec- 
tive bargaining. Engaging in a strike or a lockout after the conditions precedent for doing so 
have been met is a right given by the Act to employees and employers. It is inconsistent 
with the scheme of the Act to find that an employer or a trade union have implicitly given 
up their right to strike/lockout during a second round of negotiations by agreeing to resort 
to arbitration for the resolution of a collective agreement during a first round of negotia- 
tions. Furthermore it is inconsistent with the scheme of the Act to hold that an employer 
implementing an otherwise lawful lockout is bargaining in bad faith when the employer is 
merely seeking to continue collective bargaining using the dispute resolution mechanism of 
conciliation, strike/lockout provided by The Labour Relations Act which were first triggered 
by the union. 


12: For these reasons I would have dismissed the complaint brought by the union 
that the employer had engaged in or threatened an unlawful lockout. 


0443-79-U Ontario Nurses’ Association, Applicant, v. Humber Memorial 
Hospital, Respondent. 


Change in Working Conditions — Parking rates increased — Assuming privilege frozen by 
statute — Board determining nature of privilege. 


BEFORE: N. B. Satterfield, Vice-Chairman and Board Members E. C. Went and O. Hodg- 
cs 


APPEARANCES: Kathleen G. O’Neil, Aileen Sutherland, Larry Robbins, Barbara McCul- 
lough, Jewell Oxby and Susan Oliver for the complainant; Brian O’Byrne, Dave Clark and Ian 
Johnston for the respondent. 


DECISION OF THE BOARD; August 14, 1979 


Li: The complainant has alleged that the respondent has dealt with certain members 
of the bargaining unit which the complainant represents contrary to the provisions of sec- 
tion 70 of The Labour Relations Act as modified by section 10 of The Hospital Labour Dis- 
putes Arbitration Act. 


2 The parties agree that the statutory freeze period applicable to their circum- 
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stances commenced October 1, 1978 and was still in effect when this complaint was filed. 
The complaint, simply put, is that the respondent increased during the freeze period the per 
diem cash charge to employees for use of its parking lots without the consent of the com- 
plainant and was, therefore, in violation of the freeze. The charge was increased from 50¢ to 
75¢. 


33 The facts which are relevant to the disposition of the complaint are straightfor- 
ward. The respondent employs approximately 1,000 persons of which approximately 200 
are in the bargaining unit represented by the complainant. The respondent operates five 
parking lots, three of which are used by employees and are relevant to this matter. All three 
lots are controlled by automatic gates and one of them (“lot #1”) is for use by employees 
only who have access by means of magnetic pass cards. A maximum of 240 cards are issued 
at any one time and at the times relevant to this complaint, some of these cards had been is- 
sued to employees in the complainant’s bargaining unit. Pass cards are issued to employees 
only. Employees who do not hold pass cards and who use the respondent’s parking lots to- 
gether with other members of the public, use the other two lots (lot #2 and lot #3) by pay- 
ing the established coin charge. Employees who hold pass cards may also have access to lot 
#3 by using their cards, but if they use lot #2 they may do so only by paying the estab- 
lished coin charge. There is no guaranteed space in any of the three lots, it is available to 
employees and public alike on a first-come, first-served basis, except that lot #1 is not 
available to the public. 


4. Employees who possess pass cards pay for them by deduction of $3.65 from their 
bi-weekly pay. While the method of payment has changed, that rate or its equivalent has 
been in effect since January 1, 1975 and, therefore, was the rate in effect at the commence- 
ment of the freeze period on October 1, 1978. This method of payment is not at issue in this 
complaint; only the coin rate of payment is at issue. The per diem coin rate of 50¢ was set by 
the respondent on January 1, 1975 for use of lost #1 and #3, the only ones then in opera- 
tion, daily between the hours of 7:00 a.m. and 8:00 p.m. Between 8:00 p.m. and 7:00 a.m., 
the lots were unattended so no charge was made for their use by anyone. The 50¢ rate was 
paid by employees and the public. Coin-operated, automatic gates were put into use on July 
14, 1975, thus eliminating the “no charge” parking period from 8:00 p.m. to 7:00 a.m. Lot 
#2 was opened in the spring of 1977 for use by the public and employees at the same per 
diem rate as lot number 3 (i.e. S0¢), with use controlled by coin-operated, automatic gates. 
On March 30, 1979, by various means, the respondent posted notices of change in this per 
diem rate from S50¢ to 75¢ to be effective from March 31, 1979. The change went into effect 
as notified without the respondent either seeking or obtaining the consent of the complain- 
ant. On June 6th, the complainant filed this complaint. The new rate applies equally to em- 
ployees and the public who use lots #2 and #3. The charge for pass cards remained at 
$3.65 bi-weekly. 


5, The respondent has operated one or more parking lots on its property since Hum- 
ber Memorial Hospital started in 1950. Space in the lots since that time has been for use 
without guarantee of availability, by employees and the public. There was no charge for use 
of the space until lot #3 was established in the spring of 1966 when a per diem charge of 25¢ 
was levied by the respondent. This rate increased to 35¢ on January 1, 1970 and was 
maintained at that rate until January 1, 1975 when the 50¢ rate started. Passes were made 
available to employees only on a weekly or monthly rate in the spring of 1966 and the rates 


for these passes were increased, pro rata to the per diem rate on January 1, 1970 and January 
«ES 
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6. Section 10 of The Hospital Labour Disputes Arbitration Act provides as follows: 


“Notwithstanding subsection | of section 70 of The Labour Relations 
Act, where notice has been given under section 13 or 45 of that Act by 
or to a trade union that is the bargaining agent for a bargaining unit of 
hospital employees to which this Act applies to or by the employer of 
such employees and no collective agreement is in operation, no such 
employer shall, except with the consent of the trade union, alter the 
rates of wages or any other term or condition of employment or any 
right, privilege or duty of the employer, the trade union or the employ- 
ees, and no such trade union shall, except with the consent of the em- 
ployer, alter any term or condition of employment or any right, privi- 
lege or duty of the employer, the trade union or the employees, until 
the right of the trade union to represent the employees has been termi- 
nated.” 


The Board has commented in many decisions about the effect, scope and purpose of the 
“freeze period” created by this section or its counter part in The Labour Relations Act, sec- 
tion 70(1). The scope of the statutory freeze has been found to extend to the full working re- 
lationship between the parties to collective bargaining so as to provide a stable point of de- 
parture from which bargaining can take place. The Board has also found a variety of 
situations within the working relationship to be a “privilege” within the meaning of the sec- 
tions, including in the Scarborough Centenary Hospital case, infra, parking arrangements for 
employees. In this respect see A. N. Shaw Restorations Ltd., [1978] OLRB Rep. June 479; 
Spar Aerospace Products Limited, [1978] OLRB Rep. Sept. 859; and Scarborough Centenary 
Hospital Association, [1978] OLRB Rep. July 679. 


A The parties in the instant case are at issue over whether the use of the repondent’s 
parking lots by employees for a per diem cash charge is a privilege within the meaning of 
section 10 and section 70. Assuming, without finding, that these parking arrangments are a 
privilege, there is the further question of “What is the privilege?”. It is a privilege of using 
available parking space at the daily rate of 50¢ which was in effect when the freeze period 
started, as the complainant submits? Or is the privilege (although the respondent denies 
there is in fact a privilege) one of using parking space under terms and conditions which ap- 
ply equally to employees and the public, as the respondent submits? 


8. On the evidence, the Board finds that the terms and conditions under which the 
employees who may be affected by this complaint have use of the respondent’s parking fa- 
cilities including use of the available space at the same rate as is charged to the public; i.e., a 
“going rate”, and not at a per diem rate of S0¢. Therefore, even if the Board were to find this 
use to be a privilege under section 10 and section 70 of the respective statutes (and it makes 
no finding either way), the respondent would not be in violation of these sections because it 
is continuing to charge the employees the public or going rate. 


9: In the result, the complaint is dismissed. 
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0775-79-U; 0776-79-U Teamsters, Chauffeurs, Warehousemen and Helpers 
Local Union No. 141, affiliated with the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of America (Applicant), 
v. Laidlaw Transportation Limited, Michael DeGroot and Doug Gowland, 
(Respondents). 


Practice and Procedure — Request for withdrawal made at hearing — No opportunity to can- 
cel hearing and notify other parties — application dismissed. 


BEFORE: E. Norris Davis, Vice Chairman, and Board Members C. A. Ballentine and F. 
W. Murray. 


APPEARANCES: L. Maureen Kenny for the applicant; C. E. Humphrey, M. DeGroot and D. 
Gowland for the respondent. 


DECISION OF THE BOARD; Aug. 24, 1979. 


{. At the hearing and prior to the calling of evidence, the applicant requested leave 
of the Board to withdraw the application based on an unexpected non-availability of wit- 
nesses. The respondent opposed the request and moved for the dismissal of the applications. 


De The Board was of the opinion that the request for leave to withdraw, not having 
been made at a time which would permit the Board to cancel the hearing and notify the 
other party, should be denied. 


B: The applications are dismissed. 


0417-79-U Laurentian University Faculty Association, (Complainant), v. 
Laurentian University of Sudbury, (Respondent). 


Change in Working Conditions — Tenure revoked during freeze — Never revoked previously 
— Libel suit against students threatened — University faced with novel situation — Tenure revocation vio- 
lation of section 70 


BEFORE: R. O. MacDowell, Vice-Chairman and Board Members D. B. Archer and F. W. 
Murray 


APPEARANCES: Donald Kuyek, Roy Kari and Louise Thirion Nordstrom for the complain- 
ant; Hubert D. Bray for the respondent. 
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DECISION OF THE BOARD; August 24, 1979 


1. This is an application under section 79 of The Labour Relations Act alleging a 
breach of section 70. Section 70 provides as follows: 


“_ (1) Where notice has been given under section 13 or section 45 and 
no collective agreement is in operation, no employer shall, except with 
the consent of the trade union, alter the rates of wages or any other 
term or condition of employment or any right, privilege or duty, of the 
employer, the trade union or the employees, and no trade union shall, 
except with the consent of the employer, alter any term or condition of 
employment or any right, privilege or duty of the employer, the trade 
union or the employees, 


(a) until the Minister has appointed a conciliation officer or a media- 
tor under this Act, and, 


(i) seven days have elapsed after the Minister has released to the 
parties the report of a conciliation board or mediator, or 


(ii) fourteen days have elapsed after the Minister has released to 
the parties a notice that he does not consider it advisable to ap- 
point a conciliation board, 


as the case may be; or 


(6) until the right of the trade union to represent the employees has 
been terminated, 


whichever occurs first. 


(2) Where a trade union has applied for certification and notice 
thereof from the Board has been received by the employer, the em- 
ployer shall not, except with the consent of the union, alter the rates of 
wages or any other term or condition of employment or any right, priv- 
ilege or duty of the employer or the employees until, 


(a) the trade union has given notice under section 13, in which case 
subsection | applies; or 


(b) the application for certification by the trade union is dismissed or 
terminated by the Board or withdrawn by the trade union.” 


pe On November 27, 1978 the complainant trade union appled for certification as 
bargaining agent for a unit of the respondent’s employees. The application was processed in 
accordance with the Board’s usual procedure, a representation vote was held, and on July 
9th, 1979 a certificate issued. The alleged breach of section 70 arises from the respondent’s 
decision to reconsider, and revoke, the “tenure” of Louise Thirion Nordstrom (the “griev- 
or”) and thereby bring about a termination of her employment. There is no dispute that the 
conduct of which the grievor complains occured within the time frame to which section 70 
applies. The respondent contends, however, that there has been no breach of section 70. 
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Be “Tenure” in the university context means the right to continued employement un- 
less there is sufficient cause for discharge — that is: redundancy, incompetence, seriously un- 
professional behaviour, or persistent neglect of duties. The concept of tenure is not unique 
to the university community; it is also applicable in the case of certain other professionals 
(judges, for example) who are required to exercise an independaent and critical judgment, 
and in so doing, may incur the displeasure of powerful individuals and groups. Tenure en- 
sures that an individual’s economic security cannot be threatened because he expresses 
views which might be unpopular, or takes a position of which his employer disapproves, but 
which does not interfere with his ability to fulfill his professional responsibilities. Tenure has 
traditionally provided an important safeguard for academic freedom, but in recent years it 
has served the equally important purpose of protecting faculty members against dischage 
for reasons which are wholly unrelated to their intellectual or teaching abilities. 


4, The significance of tenure in the university community cannot be over emphasiz- 
ed. The granting of tenure is synonymous with the achievement of full membership status 
within that community, and only occurs after a long and careful assessment of the candi- 
date’s abilities. The granting of tenure fundamentally alters the status of a faculty member. 
Anything which erodes the privileges and protections associated with tenure is of serious 
concern to all university professors. 


OD. The respondent’s practice with respect to academic freedom and tenure is repro- 
duced in a faculty handbook (which is distributed to all faculty members) and is modified, 
and updated, from time to time in accordance with an ongoing process of discussion among 
the various “estates” in the academic community. The faculty handbook sets out the re- 
spondent’s policies with respect to terms and conditions of employment (teaching loads, an- 
nual vacations, retirement plans, fringe benefits, moving expenses, mortgage loans, etc.) as 
well as certain other matters which could not be considered “terms and conditions of em- 
ployment” in the true sense. For the most part, such policies and practices have been spec- 
ifically ratified by the Board of Governors but, in any event, even in the absence of such 
specific ratification, these procedures are, in fact, applied. There is no doubt (and it is not 
denied) that the faculty handbook is intended to accurately record the rights, benefits and 
privileges of, inter alia, faculty members, and that faculty members could reasonably expect 
that their relationship with the university would be governed in accordance with the proce- 
dures set out in the faculty handbook. Indeed, the very purpose of the handbook is to pro- 
vide a reference so that faculty members can readily ascertain their rights, privileges, duties 
and obligations. Of course, the handbook does not provide the solution for every problem, 
or an answer for every question; but it does set out the way in which the university can be 
expected to function and provides a general framework for the employer/employee rela- 
tionship. It is not disputed that the university adheres to the policies and practices expressed 
in the handbook. 


6. Professor Roy Kari testified that the provisions of the faculty handbook were re- 
ferred to in the letters of appointment addressed to faculty members and were, therefore, in- 
corporated by reference into their contracts of employment. It is unnecessary for the Board 
to make any determination with respect to this legal issue. It suffices to say that the faculty 
handbook sets out, in fact, the manner in which the employer/employee relationship has 
been conducted and, in particular, the way in which tenure has been acquired and dis- 
charges “for cause” have been carried out. 
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Ak The faculty handbook prescribes a series of steps which must be followed before 
tenure can be granted. This tenure policy was modified in 1978 and, although these modifi- 
cations have not yet received specific Board of Governors’ ratification, they have been gen- 
erally applied, and the tenure granted in accordance therewith has been ratified by the 
board. The dismissal for cause procedures contained in the handbook have been specifically 
ratified by the Board of Governors and they, too, have been applied from time to time. The 
dismissal procedure involves a quasi-judicial process in which the respondent must posi- 
tively demonstrate to “an arbitration committee” that it has sufficient cause to justify the 
discharge of a faculty member. There is nothing in the faculty handbook, or in any other 
pre-established policy, practice or procedure of the university, which deals with the “revoca- 
tion of tenure” or the termination of a tenured professor other than as a result of redun- 
dancy or “for cause.” 


8. The Board of Governors of the respondent has never refused to grant tenure to a 
faculty member whose tenure has been approved by all other bodies which play a role in the 
tenure granting process. Except in the case of the grievor, the Board of Governors of the re- 
spondent has never “revoked” or “reconsidered” the tenure of a faculty member. Except in 
the case of the grievor, the Board of Governors of the respondent has never ordered a re- 
consideration of a faculty member’s tenure by a new tenure committee, when the original 
tenure committee had unanimously recommended tenure and that recommendation has 
been duly ratified. The grievor’s is clearly an unusual and exceptional case. 


2: The grievor has been employed by the respondent since July, 1974 and, together 
with about a dozen other employees, applied for tenure in late 1978. The grievor’s applica- 
tion was considered first by a “tenure committee” composed of faculty members and stu- 
dents, and chaired by an appropriate dean of faculty, who is responsible for ensuring that a 
proper evaluation is conducted. The dean sends out the required notices, arranges to get 
comments from faculty members on the candidates’ academic abilities, and prepares a sum- 
mary of these assessments for the committee’s use. The summary can include, or refer to, 
letters of assessment from students, student course evaluations and evaluations by the col- 
leagues of the candidate in his or her particular department. The dean has the responsibility 
of ensuring that the committee has sufficient information to make an informed decision — 
although the dean does not himself vote on whether tenure should be granted. The proceed- 
ings are held in camera, the committee interviews the candidate and all material is destroyed 
immediately after the final disposition of the case. There is no transcript of the tenure com- 
mittee’s proceedings, or any permanent record of the matters which were raised or consid- 
ered. 


10. The procedures by which tenure is ratified are rather complex. If the tenure com- 
mittee recommends that tenure should be granted, its recommendation is forwarded to the 
Vice President (academic) who conducts a second interview of the candidate. If he has res- 
ervations about the way in which the committee has done its work he can ask the committee 
to reconsider the case. Any subsequent dispute between the Vice President (academic) and 
the tenure committee can be resolved by the President, who has an independent right to re- 
quest a further evaluation. A faculty member who received an unfavourable recommenda- 
tion from the tenure committee has access to an appeal process involving an entirely new 
tenure committee; however, if the committee and the Vice President (academic) are satisfied 
that tenure should be granted, the matter is forwarded to the Senate and the Board of Gov- 
ernors. As has already been mentioned, in the nineteen years of the university’s existence 
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the Board of Governors has never refused to ratify the tenure of a candidate who has suc- 
cessfully passed through all other stages of the tenure granting process. 


Ne The grievor’s tenure committee was chaired by Dean Hilldrup. Professor Ret- 
koff-Rojnoff, a member of the committee, testified that the committee considered the griev- 
ors curriculum vitae, the assessments which had been received from her academic 
colleagues, the material presented by students, the available course evaluations, her record 
of publication and her community involvemennt. The meeting unanimously recommended 
that tenure be granted. This recommendation, together with that of the other tenure com- 
mittees, was forwarded to Father C. Allaire, the Vice President (academic), who interviewed 
each of the candidates and was, apparently, satisfied that each had been properly evaluated 
by the various tenure committees. His favourable report was forwarded to the President 
and, by a letter dated December 8th, 1978, the President of the university congratulated the 
grievor upon her acceptance as a permanent member of the faculty. The Senate, however, 
did not “rubber stamp” the recommendations for tenure, as it had done in the past. On Jan- 
uary 8th, 1979 the Senate decided to refer the matter back to the President to ensure that 
there had been proper student input in the tenure evaluation process. By memorandum 
dated February 2nd, 1979 Father Allaire advised the Senate that, on the basis of the enqui- 
ries he had made of the various deans (in the grievor’s case, Dean Hilldrup) he was satisfied 
that the tenure evaluation committees had properly considered student course evaluations, 
student opinion and the views of the student members of the committees. 


12. In or about February, 1979 an anonymous letter concerning the grievor was cir- 
culated to the members of the Senate and to various faculty members. This letter obviously 
emanated from certain dissatisfied students, but the identity of those students was, at that 
time, unknown. It is not clear whether this letter had any influence, but on February 15th, 
1979 the Senate met again and decided to ratify the tenure of all candidates except the 
grievor and one other person. With respect to these two individuals, the Senate requested 
the Vice President (academic) consult the tenure committee to reconsider the matter. This 
was done, and the tenure committee re-affirmed its decision that the grievor should be 
granted tenure. This, together with Father Allaire’s further assurance that the grievor’s case 
had been thoroughly examined, was put before the Senate on March 15th, 1979 and the 
Senate ratified the grievor’s tenure. On March 23rd, 1979 the tenure of all of the candidates, 
including the grievor, was ratified by the Board of Governors. Dean Hilldrup, who is a non- 
voting participant in Board of Governors’ meetings, was present at that meeting. There was 
no evidence that at that meeting, or at any time prior to March 30th, Dean Hilldrup indi- 
cated any concern about the grievor’s ability, or the tenure proceedings, or the decision of 
the tenure committee, which he had chaired. 


iB: The anonymous letter, to which we have already referred, caused the grievor con- 
siderable embarrassment since it was widely circulated and, in her view, went well beyond 
any assessment of her teaching abilities. She believed that the letter made allegations which 
were false, malicious, would discredit her in the eyes of her colleagues, and might prejudice 
her prospects for advancement if left unanswered. The grievor had no assurance that the ad- 
ministration of the university would not take this letter into account when considering her 
candidacy for promotion. When the author(s) of the anonymous letter were ascertained she 
consulted a solicitor — a course of action which was entirely reasonable in the circum- 
Stances. Attendance at a university, after all, does not grant a student immunity from the 
law of tort and, exercising her right to sue, the grievor was merely exercising the traditional 
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right of any citizen to seek redress in the courts for an injury which has been sustained. By 
letter dated March 30th, 1979 the solicitors for the grievor wrote to the various students de- 
manding an unqualified retraction, and an apology, for the statements which had been 
made. The solicitors advised that unless a suitable retraction was forthcoming, they were in- 
structed to commence legal proceedings to obtain an appropriate remedy for the damages 
which the grievor had suffered. A copy of this letter was sent to Dean Hilldrup (to whom the 
original anonymous letter had been addressed) and further copies were circulated to certain 
faculty members and members of the Senate, whom the grievor thought might have been 
concerned about the allegations in the original anonymous letter. 


14. The grievor’s letter did not result in an apology or a “retraction” from the stu- 
dents. On the contrary, the students approached the Board of Governors of the respondent 
and requested that the university undertake to pay any legal fees which might be incurred in 
defending the libel action. 


1S: On April 2nd, 1979 Dean Hilldrup summoned the grievor to his office and ad- 
vised her that if she did not retract her letter he would convene a meeting of the executive 
committee of the Board of Governors and see to it that her tenure was “revoked.” A revoca- 
tion, if effective, would inevitably result in the grievor’s termination. Professor John Barry, 
assistant to the President of the university, testified that the grievor was previously “a con- 
tract employee” and that if she does not have tenure by the commencement of the academic 
year she will not be teaching at the university. There is no doubt, therefore, concerning the 
nature of Dean Hilldrup’s threat. If the grievor did not abandon her request for an apology 
and her libel action he would see that she was discharged. Her continued employment was 
conditional upon her foregoing her resort to the courts. 


16. The grievor refused to accede to Dean Hilldrup’s demand. She regarded the mat- 
ter as one of principle: whether an individual could escape legal responsibility for his com- 
ments simply because he was a university student. The grievor took the position that she 
was entitled to an apology, that she wanted such apology to appear in her personel files and 
that, alternatively, that she was prepared to submit the matter to the courts for determina- 
tion. Arrangements were made so that any examinations or essays written by the students in 
question would be graded by another professor. It is significant that at this meeting Dean 
Hilldrup did not express any concern regarding the grievor’s ability, her competence or the 
propriety or thoroughness of any of the proceedings of the tenure committee, which he had 
chaired. His sole concern was the grievor’s intended libel action. 


16. On April 17th, 1979 an extraordinary meeting of the executive committee of the 
Board of Governors was convened to consider the student’s request that the Board of Gov- 
ernors underwrite any legal fees associated with the threatened libel action. Thomas Hen- 
nessy testified that at this meeting Dean Hilldrup brought to the Board’s attention certain 
“new information” concerning matters which the tenure evaluation committee had not con- 
sidered. We did not hear complete details of this new information (it not being relevant to 
our section 70 determination) but Mr. Hennessy did testify that, while this information was 
new to the Board, at least some of it was previously known by Dean Hilldrup. There was, 
for example, a student petition from some three years earlier expressing dissatisfaction with 
the grievor. Hilldrup also advised the Board of Governors that the committee had not con- 
sidered an examination of the grievor’s department which had been conducted in 1975. The 
uncontradicted evidence of the grievor, however, is that the members of the tenure evalua- 
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tion committee were aware of both of these matters, and that the 1975 problems had been 
specifically raised during her interview. Dean Hilldrup did not give evidence. It is difficult to 
resist the conclusion that his primary concern was the threatened legal action and that this 
was the major reason for his representations concerning her tenure. 


VE On the basis of the “new information” raised by Dean Hilldrup, the Board of 
Governors decided that the tenure of the grievor should be reconsidered. However, the mat- 
ter was not referred back to the original tenure committee with instructions to consider such 
new information. Rather, it was determined to strike a new tenure committee chaired by 
Dean Hilldrup. This process is roughly analogous to that which would have been followed 
had the original tenure evaluation committee made a negative evaluation (save that it would 
apear from the respondent’s policy statement that in such circumstances the new committee 
cannot contain any members from the previous committee.) 


18. The new committee duly convened and summoned the grievor before it in or 
about June, 1979. The grievor, understandably in the circumstances, appeared before the 
committee with her solicitor. The committee was not prepared to permit the grievor’s solici- 
tor to be present during the proceedings and adjourned. At the time of the hearing before 
this Board the committee had not yet reconvened. As has already been pointed out, if this 
committee does not complete its work by the beginning of the academic year the grievor 
will not be employed at the university. Furthermore, if the committee decides not to recom- 
mend a grant of tenure, the grievor will not be employed — although in this event there will 
be certain appeal procedures open to her. The grievor’s present status is aptly illustrated by 
a telephone conversation she had on June 29, 1979 with Dean Hilldrup. He advised her that 
she was not on the payroll and that she was no longer employed by the university. 


19. The respondent takes the position that, despite the Board of Governors’ resolu- 
tion ratifying the grievor’s tenure, the grievor has not, in fact, ever been granted tenure. The 
respondent submits that its practice is to confirm the grant of tenure by a letter which, how- 
ever, does not emanate from the Board of Governors itself but rather, from the President of 
the University. Moreover, the letter refers to a number of matters including promotion, sal- 
ary and teaching load — which have nothing to do with the Board of Governors. We are sat- 
isfied that the issuance of this letter is a purely administrative matter and is not an integral 
part of the tenure granting process. We are satisfied that tenure was effectively granted 
when the Board of Governors, by a resolution, approved it. The appointment letter merely 
confirms what has already occurred and sets out certain employment conditions which are 
associated with the faculty member’s position during the next academic year. It is signifi- 
cant that none of the candidates, whose tenure was approved, have received a confirmatory 
letter — largely, it would appear, because the salary negotiations are still in process. The re- 
spondent did not take the position that these other faculty members had not been granted 
tenure. It is also significant that following the Board of Governors’ ratification of the griev- 
or’s tenure Father Allaire, the Vice President (academic), Professor Barry, the assistant to 
the President, and even Dean Hilldrup himself, congratulated the grievor on her accom- 
plishment. Whatever might be said about the propriety of the subsequent revocation of the 
grievor’s tenure, we are satisfied that tenure was granted in the first instance. 


20. Both parties were anxious that the Board understand the context in which the 
present complaint arose, and both led a considerable amount of evidence in this regard. 
Nevertheless, as the Board pointed out at the hearing, the issue before us is whether there 
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has been a breach of section 70 of The Labour Relations Act not whether the grievor has 
been treated unjustly. Section 70 does not, ex facie, prevent an employer from acting in a 
manner which we might consider to be unfair and arbitrary. 


PAE Section 70, read as a whole, manifests a legislative intent to maintain the prior 
pattern of the employment relationship in its entirety while the parties are formalising their 
collective bargaining relationship or negotiating a collective agreement. This ensures that 
there will be a fixed basis from which to begin negotiations and preserves the status quo 
during the bargaining process. The status quo includes not only the existing terms and con- 
ditions of employment but also other established benefits which the employees are accus- 
tomed to receive and which can, therefore, be considered to be “privileges.” It is clear that 
expressed promises, or a consistent pattern of employer conduct, can give rise to such privi- 
leges and they will be caught by the statutory freeze. As the Board noted in St. Mary’s 
Hospital, Board File No. 1795-78-U (released March 30th, 1979, as yet unreported): 


“Section 70(2) preserves not only the employees’ terms and conditions 
of employment, but also privileges which, by reason of custom and 
practice, have become a part of the employment relationship. The term 
“privilege” is extremely broad and extends to all of those benefits 
which an employee is accustomed to receiving but to which he is not le- 
gally entitled, and which cannot, therefore, be considered a “right.” In 
order to determine whether a particular benefit, or aspect of the em- 
ployment relationship, has become a privilege, it is necessary to exam- 
ine the circumstances of each particular case, since privileges can arise 
from established custom, practice or policy. The question is an eviden- 
tiary one for, by definition, the Board’s consideration must go beyond 
the strictly legal incidents of the relationship (‘rights’) and include those 
aspects of the relationship which give rise to ‘privileges.’ 


In order to demonstrate the existence of a privilege, it is not necessary 
to establish a contractual right, a formal written policy, or an express 
promise. It is sufficient if there is an established, and well entrenched, 
course of conduct which gives rise to the reasonable expectation that a 
benefit, previously given, will be continued.” 


PDE Section 70 is not a strait jacket which prevents an employer from responding to 
changing business conditions; it merely requires both parties to maintain the existing pattern 
of their employment relationship; that is, to conduct their relationship “as before.” In Spar 
Aerospace Products Limited, [1978] OLRB Rep. Sept. 859, the Board discussed the effect of 
section 70 in the following way: 


“The ‘business as before’ approach does not mean that an employer 
cannot continue to manage its operation. What it does mean is, simply, 
that an employer must continue to run the operation according to the 
pattern established before the circumstances giving rise to the freeze 
have occurred, providing a clearly identifiable point of departure for 
bargaining and eliminating the chilling effect that a withdrawal of ex- 
pected benefits would have upon the representation of the employees 
by a trade union. The right to manage is maintained, qualified only by 
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the condition that the operation be managed as before. Such a condi- 
tion, in our view, cannot be regarded as unduly onerous in light of the 
fact that it is management which is in the best position to know 
whether it is in fact carrying out business as before. This is an ap- 
proach, moreover, that cuts both ways, in some cases preserving an en- 
trenched employer right and in other cases preserving an established 
employee benefit.” 


In Spar the Board decided that the practice of granting annual merit evaluation and in- 
creases was sufficiently well entrenched as to become a benefit, which the employees reason- 
ably expected to receive and was, therefore, a “privilege” within the meaning of section 70 
of the Act. In Scarborough Centenary Hospital Association, [1978] OLRB Rep. July 679, the 
Board found that section 70 prevented an employer from revoking the privileges of free 
parking during the currency of the freeze. On the other hand, in AES Data Limited, [1979] 
OLRB Rep. May 368, the Board found that the employer was entitled to re-assign job func- 
tions since, in that case, the subject employees could not reasonably expect to continue per- 
forming their jobs in exactly the same way despite changes in the mode of production and 
market conditions. A similar conclusion was reached in Scarborough Centenary Hospital 
Association, [1969] OLRB Rep. Jan. 1049, where the Board reaffirmed an employer’s right to 
make ordinary business and production decisions, i.e., to conduct its business as before. Fi- 
nally, in A. N. Shaw Restorations Ltd., [1978] OLRB Rep. June 479, the Board held that a 
union which had waived certain rights under its collective agreement could not adopt a di- 
fferent posture during a statutory freeze and insist upon compliance. Section 70 requires the 
Board to determine the pre-existing rights, privileges and duties of the parties, and then con- 
sider whether the conduct complained of alters those rights, privileges or obligations. 


23% What, then, is the situation in the present case? Can it be said that the respondent 
has altered the “status quo” contrary to section 70? The respondent submits that it was re- 
acting to a novel situation which was not contemplated by any of its established policies or 
procedures. The respondent admits that in the years since the university was established the 
Board of Governors has never reconsidered or revoked a faculty member’s tenure, or estab- 
lished a new tenure evaluation committee after the original committee has twice reaffirmed 
its recommendation for tenure, and this decision had subsequently been ratified. The re- 
spondent submits that because of the novel circumstances of the case, there is no estab- 
lished right or privilege “frozen” by section 70 — even though the procedure set in motion 
could well result in the grievor’s termination. The union contends that there has been a fun- 
damental alteration in the right or privileges of all faculty members — not just the grievor — 
for the respondent has constructed a mechanism for calling tenure into question which 
could bring about the termination of a tenured professor. This, the union suggests, is en- 
tirely inconsistent with the established dismissal mechanism in which the respondent would 
be required to demonstrate adequate cause to an arbitration committee, composed of nomi- 
nees of the parties and a neutral chairman (the Chief Justice of Ontario or his nominee.) 
The applicant argues that the established procedure respecting dismissals would be a mean- 
ingless safeguard if the respondent were permitted to reconsider and revoke a faculty mem- 
ber’s tenure, since that procedure is only available to a tenured faculty member. The appli- 
cant points to the context in which the dismissal procedure is found. It comprises Part III of 
the policy statement on academic freedom and tenure, immediately followed by the provi- 
sions respecting the acquisition of tenure, and is obviously intended to be an integral part of 
the process. The policy statement suggests that once tenure is acquired termination can only 
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be brought about in accordance with the dismissal procedure. And, before the grievor’s case 
arose, this was the route which was always followed. 


24. Having carefully considered the evidence and representations of the parties, we 
are satisfied that the purported revocation and reconsideration of the grievor’s tenure is an 
alteration of her “rights or privileges” and is, accordingly, a breach of section 70 of the Act. 
It has been a well established part of the employment relationship for faculty members at 
Laurentian University that once tenure has been properly granted their employment is se- 
cure unless their position becomes redundant or the university has proper cause for termi- 
nation. It is no surprise that the policy manual does not contemplate that a tenure, once 
granted, can afterwards be revoked or reconsidered by a decision of the Board of Gover- 
nors. This has never been a part of the employment relationship. On the contrary, the termi- 
nation of tenured staff, other than for reasons of redundancy, has always been accom- 
plished in accordance with the termination for cause procedure set out in the faculty 
handbook. This procedure would be entirely vitiated if a termination of a tenured faculty 
member could be accomplished by a simple resolution of the Board of Governors revoking 
its previous decision to grant tenure. As counsel for the complainant correctly pointed out, 
it would make the whole concept of tenure meaningless if tenure could be revoked or recon- 
sidered at the instance of the Board of Governors on the advice of a senior administrator. 
We are satisfied that the process for acquiring tenure, and the procedure respecting termina- 
tion, are important employee rights or privileges which cannot be revoked during the freeze 
period. 


25% Before leaving this matter, we wish to make it clear that nothing in our decision 
should be construed as reflecting upon the good faith of the Board of Governors’ decision. 
The Board of Governors was undoubtedly acting in a manner which it considered to be in 
the best interests of the university. Moreover, we express no views concerning whether the 
univesity has “just cause” to discharge the grievor. That is a matter for the determination of 
another tribunal to which the respondent remains entitled to resort. Finally, we express no 
view concerning the propriety of a revocation of tenure outside the section 70 freeze period. 
We merely find that, during the period of time to which section 70 applies, the employer is 
not entitled to revoke the grievor’s tenure. Such action is a fundamental alteration of the 
rights of a tenured faculty member, and is inconsistent with the obligation to maintain the 
status quo contained in section 70. 


DOs For the foregoing reasons, the Board finds that the purported revocation and re- 
consideration of the grievor’s tenure was a breach of The Labour Relations Act, and orders 
the respondent to cease and desist from those actions designed to call the grievor’s tenure 
into question. The respondent is further ordered to forthwith reinstate the grievor to her for- 
mer position and compensate her for any loss of benefits which she may have suffered. The 
Board will remain seized of the matter in the event there is any dispute concerning the issue 
of compensation. 


a? 


2002-78-M_ International Union of Operating Engineers, Local 793, 
(Applicant), v. Employer Bargaining Agency and 
MacGregor Crane Service Limited, (Respondents). 


Arbitration — Bargaining Rights — Construction Industry — Practice and Procedure — Section 
112a — Whether bargaining rights in certificate expanded by agreements — Whether bargaining rights 
restricted to areas where employees working — Whether grievance claiming Employer Bargaining 
Agency assessments carried by union proper 


BEFORE: E. Norris Davis, Vice-Chairman and Board Members J. D. Bell and W. F. Ruth- 
erford. 


APPEARANCES: S. Wahl, M. Papery and P. Gauthier for the applicant; John D. Richard, 
Lynn Harnden, Murray MacGregor and Curtis Stevenson for the respondents. 


DECISION OF THE BOARD; August 7, 1979 


Fe This is a referral to the Board by the applicant of a grievance for final and bind- 
ing arbitration pursuant to section 112a of the Act. 


e The applicant claims a violation of Articles 24.9 and 24.11 of the existing provin- 
cial agreement by which the parties are bound and which read as follows: 


“Article 24.9 Working Dues Check-Off 


Each Employer agrees to deduct from each employee in the bar- 
gaining unit, working dues at the rate of ten cents (10¢) per hour 
for each hour worked. Such deductions shall be forwarded along 
with the remittances required under 24.2 and 24.3 and supporting 
information shall be as required by the Trustees on the Reporting 
Forms. Such deductions shall be immediately paid to the local 
Union by the administrator of the plans. 


Article 24.11 Employer Labour Relations Fund 


i) Each Employer bound by this agreement shall contribute five 
cents (5¢) per hour for each hour worked by each employee cov- 
ered in this agreement as such Employer’s contributions to the ad- 
ministrative costs of the applicable Association. 


ii) The Employer shall remit such contribution with the other contri- 
butions under Article 24.2, 24.3 and 24.9 together with the 
supporting information as required by the Trustees on the Report- 
ing Form. 


ii) Such contributions shall be immediately paid to the local or trade 
Association by the Administrator of the funds. 


iv) The E.B.A. agrees to hold harmless and indemnify the Union and 
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the Trustees against any liability incurred as a result of contribu- 
tions made under 24.11 (1).” 


by The respondent’s position is that it is bound by the collective agreement only to 
the extent that it has employees performing work in Board Area #29, and that to the extent 
that the agreement covers employees in Board Areas 13, 14, 15, 30 and 31 such agreement is 
not binding on the respondent. Further, that in respect to Article 24.11 dealing with contri- 
butions to the support of the Employer Bargaining Agency that the applicant has no status 
to enforce this provision of the collective agreement. It is noted that the Employer Bargain- 
ing Agency received notice of these proceedings and did not enter an appearance at the 
hearing. 


4. The parties are agreed that the Board shall initially address itself to the issue of li- 
ability, if any, and to remain seized of the referral in the event that the parties were unable 
to agree on the quantum of entitlement, if any. The parties are also agreed that the issue is 
properly before the Board. 


oF The applicant was certified on January 26, 1971 in respect to employees of the re- 
spondent working in Board Area #29, and the respondent states that the alleged violations, 
if any, are referrable only to work performed in Board Areas 13, 14, 15, 30 and 31. The ap- 
plicant’s position is that the original bargaining rights granted in respect to Area 29 have 
been subsequently expanded to include employees working in the additional Areas as a re- 
sult of a series of collective agreements. 


6. Mr. J. R. McFarland, Director of Labour Relations of the Ottawa Construction 
Association since November I, 1977 and previously from January 1, 1974 the Eastern Rep- 
resentative of the Construction Labour Relations Association of Ontario (working out of 
the offices of the Ottawa Construction Association) gave evidence. McFarland identified a 
document entitled “Application for Accreditation Collective Bargaining Authorization 
Power of Attorney” which sets out “The undersigned McGregor Crane Service Ltd. ... ap- 
points the Ottawa Construction Association ... as its agent ... for collective bargaining with 
Local 793 of the International Union of Operating Engineers in respect of employees pres- 
ently covered by a collective agreement for crane rental operations ... in Board areas 13, 14, 
15, 29, 30, 31.” This is signed by Mr. Murray McGregor and was executed May 21, 1971. 


1; No evidence was introduced from which the Board can make a finding as to what 
employees of the respondent were, on May 21, 1971 covered by a collective agreement. 


8. On July 27, 1972 a form entitled “The Labour Relations Act Employer Authori- 
zation” was executed on behalf of the respondent and setting out that the respondent “... 
authorizes the Ottawa Construction Association to represent the Employer as the bargain- 
ing agent for itself and all other employers covered by the Collective Agreement with Inter- 
national Union of Operating Engineers, Local 793 — Crane and Equipment Rentals Agree- 
ment in the following area and sector: ... areas 13, 14, 15, 29, 30, 31”. The Association was 
authorized to make application for accreditation and that further “... the foregoing authori- 
zation to represent the Employer as Bargaining Agent and the authorization. ... To make 
an application for Accreditation ... may be assigned to the Ontario Construction Labour 
Relations Association. ...” 


qd 


9. No evidence was led to identify “the collective agreement” referred to in the 
above authorization. 


10. McFarland stated that the Ottawa Construction Association acted on behalf of 
MacGregor from 1972 onwards, relying on the above referred-to proxies, although 
MacGregor was not then and is not now a member of the Association. He explained that 
the Association only acts in respect to firms who have given a proxy, whether or not they 
are members of the Association. 


Mt. A memorandum of settlement dated June 26, 1973 and signed by Murray 
MacGregor, amongst others was put in evidence, as was the collecive agreement embodying 
the memo executed September 28, 1973 by the Ottawa Construction Association on behalf 
of named employers including MacGregor Crane Rental Services Ltd. Article 2.1 of that 
agreement reads as follows: 


“The Employer recognizes the Union as the sole and exclusive bargain- 
ing agrent for all of its employees coming within the jurisdiction of the 
International Union of Operating Engineers.” 


12. There was also a Memorandum of Settlement relating to a collective agreement to 
run through April 30, 1977, signed by MacGregor. The memorandum is headed: 


“Between: 


E. Quipp & Co. Ltd., Ottawa Crane Rental Service, MacGregor 
Crane Serv. Ltd. and Hurdman Crane Rentals Ltd. 


and 
RWUOLES Local7932 


McFarland states that he prepared the collective agreement based on this memorandum 
and which was executed September 8, 1975. This agreement was between “The Ottawa 
Construction Association on behalf of Crane Rental Contractors listed in Appendix A”, 
which appendix includes the respondent’s name, and I.U.O.E. Local 793. Article 2.1 of this 
agreement is identical to that cited in the 1973-75 agreement. 


13. There was a further Memorandum of Settlement entered into April 27, 1977 ex- 
tending the collective agreement to April 30, 1978 and was between a number of named 
Associations (collectively referred to as The Employer Bargaining Agency) including the 
“Ottawa Crane Rental Association”, and was signed on behalf of The Employer Bargaining 
Agency, and resulted in a further letter of understanding between “Ottawa Construction 
Association, on behalf of — (Crane Rental Contractors) and I.U.O.E. Local 793”, in which 
the employer agrees to be bound by the terms of settlement of April 27, 1977 and that such 
memorandum should be attached to and form part of the existing agreement and shall be in 
effect until April 30, 1978. Four signed copies of this letter were forwarded by the Ottawa 
Construction Association to Local 793 on June 27, 1977 and the covering letter states “This 
Association has on file proxies to negotiate on behalf of the following Employers ... 
MacGregor Crane Services Limited. ...” 
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14. Employer and Employee Bargaining Agency Designations were made on March 
31, 1978 by the Minister of Labour, and provided that such agencies were authorized to rep- 
resent in bargaining all employers and all employees “bound by or parties to: 


(a) certificates of the Ontario Labour Relations Board granted to the 
Unions or any of them; 


(b) voluntary recognition agreements with the Unions or any of them; 


(c) collective agreements to which the Unions or any of them have 
been or are party to or bound by, covering the industrial, commer- 
cial and institutional sector of the construction industry in the 
Province of Ontario.” 


A provincial agreement was executed on July 17, 1978 to run to April 30th, 1980 between 
the Employer Bargaining Agency and I.U.O.E. — Local 793, Employee Bargaining Agency. 
That collective agreement which is the agreement under which the instant grievance arises, 
contains the following clause: 


“2.1 The Employer recognizes the Union as the exclusive bargaining 
agent for all employees for whom the Union has bargaining rights en- 
gaged in work covered by the schedules and classifications set out in 
this agreement. ...” 


ey The threshold question to be addressed is the extent of bargaining rights held by 
the applicant in respect to employees of the respondent. It is clear that the provincial collec- 
tive agreement presently in effect covers those “employees for whom the Union has bargain- 
ing rights”; thus, the extent of bargaining rights existing prior to this agreement must be de- 
termined. 


16. The respondent relied heavily in argument on the 1971 Board certificate 
restricting bargaining rights to Board Area #29. In our view this misstates the effect of a 
Board certificate: such a certificate enables a trade union to legally compel an employer 
(who, by virtue of the certificate is legally obligated) to engage in collective bargaining. The 
parties may not bargain to an impasse in respect to the scope of coverage of such agreement 
if such scope varies from the terms of the certificate without running the risk of contraven- 
ing the good faith bargaining obligation. However, as is made clear in the Gilbarco Canada 
Ltd. case [1971] OLRB Rep.Mar. 155 “The parties are free to amend, alter, extend or 
abridge the bargaining rights contained in the certificate”. With the conclusion of the first 
collective agreement, the right to compel future bargaining flows out of that agreement. 
Again as is said in the Gilbarco case, supra, “in effect, the collective agreement supplants the 
rights given by the Board’s certificate and the Board’s certificate is spent once the collective 
agreement is signed”. 


17: It is clear to us that following the signing of a collective agreement, the certificate 
is irrelevant in determining the scope of bargaining rights, and definition of those can only 
be sought in the collective agreement between the parties. 


18. The respondent also argues that at all relevant times the Ottawa Construction 
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Association had been authorized as the respondent’s agent in collective bargaining only to 
the extent that the respondent had employees covered by a collective agreement. Central to 
this argument is the assumption that at the time of execution of the authorization to the 
Association, the respondent had a collective agreement covering employees only in Area 
#29. As earlier adverted to, no collective agreements were filed with the Board in respect to 
these time periods and it is clear from McFarland’s evidence that the Association purported 
to act on behalf of MacGregor in respect to all relevant Board Areas and that he relied on 
the executed proxies for so doing. However, assuming for the sake of argument that the fac- 
tual situation then supported the respondent’s thesis, it would still remain for this Board to 
determine whether the subsequent actions of the parties had resulted in a broadening of 
both the authorization and of the scope of coverage of the collective agreement to the extent 
that at the time of Employer and Employee Bargaining Agency Designations made by the 
Minister, bargaining rights were held by the applicant in respect to all Board Areas now 
claimed. 


19. The collective agreements of 1973-75 and 1975-77 are not collective agreements 
between an employer’s organization and a trade union such as would give some relevancy 
to Section 43(1) of The Labour Relations Act. They are clearly individual collective agree- 
ments, commonly negotiated, between individual employers and the same union. The Mem- 
orandum of Settlement in both instances was signed by Murray MacGregor and referred to 
a prior collective agreement with amendments to specific clauses none of which touched on 
the scope of coverage. In both instances, this was the basis of preparation of the collective 
agreement executed by the Association on behalf of named companies, including the re- 
spondent. Both contracts included an identical scope of coverage clause as “Article 2.1 The 
employer recognizes the Union as the sole and exclusive bargaining agent for all of its em- 
ployes coming within the jurisdiction of the International Union of Operating Engineers”. 
In our view the signed Memoranda of Settlement preclude the respondent making any argu- 
ment that it had been bound by an agent acting without authorization. 


20. The Board refused the respondent’s request to call extrinsic evidence to aid in the 
interpretation of Article 2.1. That Article, to our mind, is unambiguous and unequivocal in 
defining “all employees” without any geographical definition. Under such circumstances, it 
would be improper for the Board to consider extrinsic evidence. See the Andco Anderson 
Limited case Board File 2183-76-M where the Board makes a comprehensive summary of 
the jurisprudence relating to the receiving of such evidence. 


21. This Board finds that the collective agreements of 1973-75 and 1975-77 estab- 
lished bargaining rights in the applicant in respect to all Board Areas here relevant. On 
April 27, 1977 a Memorandum of Settlement was executed between 7 employer associations 
(including the Ottawa Crane Rental Association) described as the Employer Bargaining 
Agency. The Memorandum was signed, inter alia, by a representative of the Ottawa Crane 
Rental Association, and contained an extension of the collective agreement to April 30, 
1978 and a provision that “The language of all affected collective agreements shall remain 
unchanged except as outlined herein”. No change is incorporated respecting Article 2.1 of 
the respondent’s collective agreement. A further undated letter of understanding executed 
by the Ottawa Construction Association, on behalf of named employers, agreed to be 
bound by such settlement and that the Memorandum of Settlement “shall be attached to 
and form part of the existing collective agreement”. 
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22. The Board finds that at the time of the Bargaining Agency Designations that the 
applicant had bargaining rights in respect to all employees of the respondent in the relevant 
geographic areas, and that the respondent’s failure to make deductions and remittances to 
the Trustees, for work performed by its employees in Board Areas 13, 14, 15, 30 and 31 isa 
violation of Article 24.9 of its present collective agreement. 


23, The respondent has raised the status of the applicant to carry a grievance under 
Article 24.11 which calls for contributions by the Employer to the Employer Bargaining 
Agency, in the absence of any complaint by that Agency. The case of J. G. Rivard [1976] 
OLRB Rep. Sept. 540 to which we are referred by the applicant did not deal with this ques- 
tion directly. In that case a reference had been made under Section 112a of the Act in which 
an employer organization sought to enforce terms similar to Article 24.11 here against the 
employer. The Board there found: 


“The present dispute, notwithstanding the fact that it arises out of the 
wording of a collective agreement, is clearly a matter arising between 
two entities of like interest and constitutes an internal dispute between 
them, and not a dispute between either party to the collective 
agreement. 2.07 


The facts of the instant case are that we have one party to a collective agreement seeking to 
have the other party to that agreement abide by a term of that agreement to the benefit of a 
third party. It is argued by the respondent that the amendments to the Act providing for 
provincial bargaining now provide access to arbitration by both the Bargaining Agency and 
by the employer and for that reason, a grievance such as the instant one should be carried 
by the Employer Bargaining Agent. In this connection we note Article 6.7(b) of the collec- 
tive agreement provides: 


“The E.B.A. or an Employer may process a written grievance alleging a 
violation of or the interpretation of this agreement at Step Two of the 
above procedure.” 


Even if we were to accept the respondent’s view of the effect of amendments relating to pro- 
vincial bargaining, which we do not, the question would remain as to the standing of the ap- 
plicant to also carry such a matter to arbitration. 


24. The thrust of The Labour Relations Act in requiring binding arbitration in settle- 
ment of the interpretation, application or administration of the collective agreement is to 
ensure that no dispute between them shall go unresolved and thus militate against harmoni- 
ous relations. Where the parties have identified an area of interest and have exchanged mu- 
tual covenants in a collective agreement to crystallize an undertaking, it is not for a Board 
of Arbitration to determine that nonetheless such conveants can be of no benefit to one or 
the other of the parties. Apart entirely from the applicant’s perception of its interest or 
benefit in enforcing a contractual undertaking, both parties to an agreement have a right to 
ensure that all undertakings arising out of contractual commitments are performed. This 
Board therefore finds that the applicant has status to carry on arbitration in respect to the 
application, interpretation of Article 24.11 of the collective agreement and the Board further 
finds that the respondent has violated that Article by failure to remit to the Trustees contri- 
butions required in respect to work performed by the respondent employees in the relevant 
Board Areas. 
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25: We turn now to the question of the date from which liability should fasten on the 
respondent in respect to violation of Articles 24.9 and 24.11. The applicant filed with the 
Board a copy of a standardized reporting form in respect to remittances and which is re- 
quired to be completed by affected employers on a monthly basis. This form filed is referra- 
ble to the month of November, 1978 setting out the total hours for which some nine employ- 
ees of the respondent were paid, and based on that total, contributions were calculated and 
remitted by the respondent for Welfare and Pension funds. (The Board notes in passing that 
such contributions were in respect of work performed other than in Board Area #29.) That 
portion of the form provided for calculation of Working Dues Check-off and of Labour Re- 
lations Fund is marked “not applicable”. The applicant called oral evidence to establish 
failure by the respondent to make the required contributions from July Ist, 1978 but the 
Board finds that evidence to fall short of establishing those facts. Such evidence did estab- 
lish that no remittances were received for the month of November 1978 or subsequent 
months. We are of the opinion that the applicant is entitled to relief from the month of No- 
vember 1978 onwards, and that the exercise of normal and reasonable diligence would have 
revealed to the applicant the respondent’s failure at an earlier date and the applicant is not 
now entitled to raise the matter. In this regard we note a provision in the collective agree- 
ment in Article 6.8 which provides, “a grievance concerning Welfare or Pension contribu- 
tions may be presented within 30 days after the particulars of such grievance should have 
reasonably become first known to a Union representative”. The items under Article 24.9 
and 24.11 are not, of course, either Welfare or Pension contributions, but in the absence of 
the parties having specifically dealt with the matter, we are of the opinion we should impose 
the same standard as in respect to Welfare and Pension grievances. We also note that the 
aplicant first became aware of the default in respect to November 1978 on December 18th 
and filed its grievance on January 8, 1979. 


26. The Board therefore orders the respondent to calculate the hours worked by its 
employees in Board Areas 13, 14, 15, 30 and 31 for all months starting with November 1978 
to the date of this Order and to make remittances as required under Articles 24.9 and 24.11 
of the collective agreement to the Trustees. In the event that the parties fail to agree as to 
the amounts of money so involved, the Board will remain seized of the matter. 


0665-78-M_ Nortex Products Company (Formerly Division of Superpact 
Corporation Limited), (Employer), v. The United Steelworkers of America, 
for itself and on behalf of Local Union 6269, (Trade Union). 


Collective Agreement — Reference — Timeliness — Collective agreement providing that it 
would automatically continue if notice not given — Notice given in accordance with Act but not 
agreement — Agreement provisions take precedence — Bradburn v. Wentworth Arms considered. 


BEFORE:G. Gail Brent, Vice-Chairman and Board Members J. D. Bell and O. Hodges. 


DECISION OF VICE-CHAIRMAN G. GAIL BRENT AND BOARD MEMBER J. D. 
BELL; August 16, 1979. 
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1. This application for reconsideration by counsel for the applicant has been made 
in light of the judgment of the Supreme Court of Canada in William Bradburn et al. v. Went- 
worth Arms Hotel Limited et al. pronounced in December 21, 1978, (79 CLLC 414,189). 


2 Upon a careful study of that decision, it is not apparent that the Board’s reason- 
ing in Hie/d is affected or undermined. The Hie/d line of cases deal with the interpretation of 
section 45 of the Act which is not dealt with by the Supreme Court of Canada. 


3: It would appear that the Wentworth Arms Hotel case, supra can be confined to the 
question facing the Court then, that is, whether the parties to the collective agreement in 
that case could agree to circumvent the scheme of the Act even when Notice to Bargain was 
timely. 


4. While it is possible that the Board in the future may decide to depart from the 
Hield reasoning, the decision of the Supreme Court of Canada in the Wentworth Arms case 
does not compel it to do so. 


> This request for reconsideration is hereby denied. 
DECISION OF BOARD MEMBER O. HODGES: 


l. I dissent. I would have allowed the request for reconsideration. The original ap- 
plication in this case was made pursuant to section 96 of the Act and was denied on the ba- 
sis of this Board’s interpretation of section 45 of the Act, (Decision dated Nov. 29, 1978, 
[1978] OLRB Rep. Nov. 1036) adhering to the reasoning first set down in Textile Workers 
Union of America, C.I.O. — C.L.C. and Hield Brothers Limited of Kingston, (1957), 57 CLLC 
1638, {18,071 and followed in subsequent Board decisions. (see Lakehead Hotel Keepers’ 
Association, [1966] OLRB Rep. May 116, Kingston Builders’ Exchange, [1959] OLRB Rep. 
May 82, Dundas Construction Company Ltd, [1962] OLRB Rep. Nov. p. 319, and Kimberly 
Clark, [1963] OLRB Rep. Jan. 449) Although I concurred with the majority originally, I ex- 
pressed my serious doubts as to the correctness of the Hield decision at that time. 


2, The subsequent decision by the Supreme Court of Canada in Bradburn et al v. 
Wentworth Arms Hotel Ltd. et al., (1978) 79 CLLC 414,189 was relied upon by the applicant 
in these proceedings. In denying the request for reconsideration the majority correctly point 
out that the Supreme Court in Bradburn dealt with section 44(2) of the Act but in my view 
the expression of the general philosophy underlying the Act is applicable to section 45 as 
well. Mr. Justice Estey in delivering the opinion of the majority in that case observed at 
page 15,139: 


“The scheme of labour relations under the Ontario Act is founded 
upon collective bargaining leading to a collective agreement and there- 
after to replacement agreements. Collective bargaining in turn is an ac- 
tivity in which the parties participate in the full realization of their re- 
spective economic positions and strengths subject only to the 
limitations and boundaries imposed on the parties by The Labour Rela- 
tions Act. Consequently, collective agreements, which are of course 
creatures of statute finding both their origin and their extent within the 
Act reflect these realities. A Court therefore should not be quick to 


3. 


4. 


; 


place a meaning on a term of a collective agreement which would put 
that clause in conflict with the general philosophy of labour relations as 
established under the applicable statute. Such should be the case only 
where the contract by its clearest intent and provisions dictates other- 
wise. I do not find such to be the case here.” 
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The approach which should be taken in dealing with labour problems was also 
stated by Mr. Justice Estey at page 15,140: 


“The disposition of this proceeding calls into play all the interpretive 
tools available to a court in construing both a contract and a statute. 
The conclusions reached by the various majorities below depend of 
course upon the approach taken in the interpretation of the contract 
and the statute and their relationship. The minority of the Arbitration 
Board, T. E. Armstrong, for example, concluded: 


‘I do not believe that it was the intention of the Legislature to permit a 
collective agreement to be fashioned which would perpetually foreclose 
the rights to strike and lockout. Accordingly, I believe that any tenable 
interpretation of the contract language which will preserve the statu- 
tory right to strike in the post-conciliation period, is to be preferred to 
an interpretation which will negate the right.’ 


Lacourciere, J.A., in dissenting in the court below, stated: 


‘In assessing the significance of this Article 13.02, one must not only 
follow ordinary canons of construction, but do so in the framework of 
The Labour Relations Act as a whole as well as modern labour law and 
practice. The conflicting interests must be weighed realistically and 
fairly, having regard to the social policy behind The Labour Relations 
Act as progressively administered by the Labour Relations Board and 
interpreted by the courts. It is a prevailing assumption in the area of la- 
bour conflicts that a union can legally strike, and that a company can 
resort to lock-out when conciliation procedures have been exhausted 
and statutory restraints followed. It is in that context that the article re- 
lied upon by the employers must be interpreted. In that respect, I prefer 
the view stated by T. E. Armstrong, Q.C., in his dissent from the major- 
ity award.’ ” 


The crux of the Hield decision lies in the acceptance of the principle that a prop- 
erly drafted collective agreement can (under section 45(2)) provide for a more restrictive no- 
tice period for renegotiation of the collective agreement than is provided for statutorily in 
section 45(1). 


Section 45 provides: 


“(1) Either party to a collective agreement may, within the period of 
ninety days before the agreement ceases to operate, give notice in writ- 
ing to the other party of its desire to bargain with a view to the renewal, 
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with or without modifications, of the agreement then in operation or to 
the making of a new agreement. 


(2) A notice given by a party to a collective agreement in accordance 
with the provisions in the agreement relating to its termination or re- 
newal shall be deemed to comply with subsection 1.” 


According to the Hield reasoning, if the collective agreement provides that it will “continue 
to operate” and neither party gives notice according to its terms, then the agreement itself 
never “ceases to operate”, so that section 45(1) never becomes operative. On the other hand 
if the agreement provides that it will be “automatically renewed”, the failure to comply with 
the notice requirement of the agreement does not prevent the agreement from terminating, 
and hence timely notice from being given under section 45(1). 


6. This semantic difference allowed Hield to be distinguished in subsequent deci- 
sions. As Chairman Finkelman observed in Walfoods Limited, 58 CLLC 1721, “the term 
‘renew’ suggests not a continuance of the existing agreement but a resuscitation or rejuvena- 
tion or revivication”. In this regard see also C. H. Heist (Canada) Limited, [1973] OLRB 
Rep. Apr. 218, London Generator Service, [1978] OLRB Rep. Oct. 923 and Selinger Wood 
Limited, Board File No. 0234-79-U, as yet unreported. 


de, The language in the Termination Clause of the agreement in this case, “remain in 
full force”, is similar to that used in Cem-A/ Spray Limited, [1974] OLRB Rep. Oct. 688, in 
which the Board also distinguished Hie/d. After reviewing the cases, Chairman Egan ob- 
served, in London Generator Service, supra, at page 937, “It would thus seem that the word 
‘renew’ and the phrase ‘remain in force’ were viewed as having the same effect in bringing 
an agreement to an end.” It is not so clear then that the clause in question in this case comes 
within the Hie/d-type provision, assuming one accepts the distinction in Hie/d as valid. 


8. In my view however, the time has come for the Board to refuse to follow the Hield 
Brothers case. The dissenting opinions of Board members Archer and Harvey in Hield 
reflect the correct interpretation of the section: 


“It is noteworthy that the subsection does not say that where there is a 
collective agreement, the notice must be given in the terms of the col- 
lective agreement and not in accordance with subsection (1) of section 
38 [now s. 45] nor does it say that a notice given in accordance with sec- 
tion 38(1) is invalid if there is a collective agreement which contains 
provisions for giving of the notice which differ from those in section 
38(1). It simply says that if a notice is given in accordance with the pro- 
visions in a collective agreement, then it shall be deemed to comply 
with subsection (1). 


The simple meaning of this subsection is that, if a collective agreement 
contains provisions for the giving of notice which are different from 
those contained in section 38(1) and notice is given in accordance with 
such provisions in the collective agreement, then the notice is valid 
even though the time and manner in which it was given are different 
from those provided in section 38(1). In no way which is justified can 
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this subsection be read to mean that if notice is given in accordance 
with section 38(1) and not in accordance with the provisions of the col- 
lective agreement, then such notice in invalid. To give it this meaning is 
to stretch and indeed distort, the language of section 38(2). 


Counsel before the Board have often drawn the Board’s attention to 
section 10 of The Interpretation Act. That section provides that “every 
act shall be deemed remedial ... and shall accordingly receive such fair, 
large and liberal construction and interpretation as will best ensure the 
attainment of the object of the act according to the true intent, meaning 
and spirit thereof”. In our opinion, the interpretation given by the ma- 
jority to section 38(2) is a technical one which narrows the intent and 
meaning of the section and harms the attainment of the objects of The 
Labour Relations Act. 


It seems to us that the application of section 10 of The Interpretation 
Act to both subsection (1) and subsection (2) of section 38 means that: 
(a) subsection (1) sets forth certain statutory provisions within which a 
notice must fall and (b) subsection (2) enlarges these provisions to in- 
clude also provisions in a collective agreement, even where they are di- 
fferent from those in subsection (1). On this basis, a notice is always va- 
lid if it meets the requirements of subsection (1) and, where there is a 
provision in a collective agreement, it may also be valid if it does not 
meet the requirements of subsection (1) but does meet the requirements 
of the agreement. 


It seems to us therefore that even within the confines of legal interpreta- 
tion, the notice given in this case was valid under the Act, and accord- 
ingly we would have granted conciliation.” 


2. Not only does the Hie/d decision effectively allow the parties to contract out of 
the notice provisions given by section 45(1), “contracting out” being contrary to the spirit of 
the Act and the principles enunciated in Bradburn, but it also has created difficulties in in- 
terpreting other sections of the Act, particularly those relating to rival unions and dissenting 
employees who wish to challenge the incumbent union. Both section 5 and section 49 give 
rights which depend for their invocation on determining in advance a terminal date for the 
operation of the agreement. This problem was dealt with by the Board in two cases, neither 
of which referred to Hield. The first was Cobalt Foundry Limited, 58 CLLC 418,119 where 
the Board remarked: “the purpose of section 37 (now section 44) of the Act is not only to 
establish what has commonly been described as a ‘minimum year of peace’ but also to 
establish a clear terminal date which will facilitate the exercise by a rival union and by the 
employees in the appropriate bargaining unit of the rights made available to them.” The 
second was Norfolk Knitters Limited, [1973] OLRB Rep. April 202 where the Board allowed 
a challenge by a rival union in the last two months of the collective agreement even though 
it had not “ceased to operate” but had “continued automatically” for another term. The 
Board maintained, and rightly so, that “the commencement of the last two months of the 
operation of any collective agreement must be clearly determined at the time the collective 
agreement is signed’’. Section 5(6) attempts to solve this problem but on its face would still 
allow a postponement of the open period for one year. 
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10. The principles stated in Cobalt and Norfolk are in conlfict with the reasoning in 
Hield. lf employees are bound by a collective agreement of the Hie/d-type they will have no 
way of knowing from the face of the document whether the open period will occur in the 
two months immediately preceding the nominal expiry date, or a year later. If one accepts 
the propositions that employees should be entitled to advance notice of the open period so 
that they can plan their affairs accordingly then the Hie/d reasoning must be rejected. 


JW he Where the legislature has intended the parties to be able to contract out of any 
rights given by the statute it does so explicitly (see section 37(5a)). Section 45(2) cannot be 
viewed as an explicit approval of “contracting out”. 


1 The collective agreement takes its life from the statute and must be viewed as sub- 
ordinate to statute where conflict occurs. This is the view expressed by the Board in the 
Selinger Wood Ltd. case, supra, where it remarked: “In a situation where the notice require- 
ment in the collective agreement is more restrictive than that contained in the Act and the 
notice given satisfied the requirements of the Act but not the agreement, the provisions of 
the Act take precedence.” 


13: The word “deemed” in section 45(2) implies a situation which otherwise would 
not be the case and hence is directed at notice provisions in agreements which are more 
generous than the statute and would not otherwise be good notice under section 45(1). 


14. In my opinion the wording of the statute does not dictate a denial of the basic 
rights of employees. Notice anytime within 90 days prior to the termination date, a date 
which must be ascertained at the commencement of the agreement and not dependent on 
the giving of notice, should terminate the agreement and thus permit the employees the 
benefit of bargaining for a new collective agreement. 


15. In the present case, I would have allowed the request for reconsideration, and, 
following my reasons as stated herein, I would have accepted the notice to bargain given by 
the union as proper under the Act and accordingly I would have advised the Minister that a 
Conciliation Officer could be appointed. 
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0073-79-M The Labour Bureau of The Ontario Road Builders Association 
and of The Ontario Sewer and Watermain Contractors Association, 
(Employer), v. International Union of Operating Engineers, Local 793, (Trade 
Union). 


Bargaining Rights — Conciliation — Reference — Successor Status — Council of trade unions 
party to agreement — Member of council withdrawing and seeking conciliation after expiry of agreement 
— Whether council or member holding bargaining rights - Whether member requiring successor status 
declaration — Effect of withdrawing from council. 


BEFORE: R. A. Furness, Vice-Chairman, and Board Members H. J. F. Ade and C. Ballen- 
tine. 


APPEARANCES: G. Grossman for the employer; L. C. Arnold and Ernie Ford for the trade 
union. 


DECISION OF THE BOARD; August 29, 1979 


l. The Minister has referred to the Board, pursuant to section 96 of the Act, the 
question as to whether the Minister has authority under The Labour Relations Act to ap- 
point a conciliation officer. 


2, The trade union has requested the appointment of a conciliation officer. The em- 
ployer has opposed the trade union’s request for the appointment of a conciliation officer. 


5. The trade union made its request for the appointment of a conciliation officer on 
February 23, 1979, with respect to certain employers on whose behalf The Labour Bureau 
of The Ontario Road Builders Association and of The Ontario Sewer and Watermain Con- 
trators Association (the “Association”) entered into a collective agreement. The collective 
agreement was made on June 3, 1975, and remained in effect until December 31, 1977. This 
collective agreement was also executed by a T.E.L. Council of Trade Unions (the “T.E.L.”) 
“acting as the representative and agent of those unions listed in Schedule ‘B’ to this Agree- 
ment”. Schedule ‘B’ lists (1) Local 793, International Union of Operating Engineers, (11) 
Locals 247, 491, 493, 527, 597, 607, 625, 749, 837, 1036, 1059, 1081 and 1089 of the Labour- 
er’s International Union of North America and (iii) Locals 91, 141, 230, 879, 880 and 990 of 
the Teamsters’ International Union. 


4. Notice to bargain to make a new collective agreement was given by the T.E.L. on 
October 6, 1977, and meetings were held with representatives of the Association in an effort 
to make a collective agreement on October 21, November 25, December 19, 1977 and Janu- 
ary 18, April 26, May 3, 18 and 23, and June 12, 1978. 


», The Association and the T.E.L. have not concluded a collective agreement and 
the trade union desires the appointment of a conciliation officer with reference to situations 
where it claims to have bargaining rights. The trade union takes the position that it pos- 
Sesses certain bargaining rights rather than the T.E.L. The Association takes the position 
that the trade union does not hold the bargaining rights in question and that such bargain- 
ing rights are held by the T.E.L. 
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6. The Board heard evidence from Ernest Ford, the labour relations manager of the 
trade union, and, on the agreement of the parties, received certain documentary evidence. 


qs The evidence established that prior to 1970 the trade union joined T.E.L. together 
with various locals of the Labourers’ International Union of North America and the Team- 
sters’ International Union. The affairs of the T.E.L. and the relationships between the 
T.E.L. and the trade unions who composed it were governed by a constitution and by-laws. 


8. On June 3, 1975, a collective agreement was made and entered into. The pream- 
ble and article I of this collective agreement provides: 


“Copy of Collective Agreement made on the 3rd of June, A.D. 1975 in- 
corporating amendments made by Supplementary Agreement dated 
the 16th day of September, A.D. 1975. 


BETWEEN: 


THE LABOUR BUREAU OF THE ONTARIO ROAD BUILD- 
ERS ASSOCIATION AND OF THE ONTARIO SEWER AND 
WATERMAIN CONTRACTORS ASSOCIATION, on behalf of 
those Contractors listed in Schedule ‘A’ for the zone indicated for 
each of the Contractors respectively 


hereinafter called ‘the Bureau’ 
OF THE FIRST PART 


T.E.L. COUNCIL OF TRADE UNIONS acting as the represent- 
ative and agent of those Unions listed in Schedule ‘B’ to this 
Agreement 


hereinafter called ‘the Council’ 
OF THE SECOND PART 


WHEREAS the Bureau, acting on behalf of its members Contractors, 
and the Council, acting on behalf of its member unions, wish to make a 
collective agreement with respect to certain employees of the members 
of the Bureau and to provide for and ensure uniform interpretation and 
application in the administration of the collective agreement; 


AND WHEREAS in order to ensure uniform interpretation and appli- 
cation the Unions listed in Schedule “B’ to this agreement wish to nego- 
tiate and administer the said agreement through the Council, and for 
that purpose have constituted the Council and empowered it to act as 
agent for each Union listed in Schedule “B’; 


AND WHEREAS the Bureau recognizes the formation by the Unions 
of the Council and agrees to deal with the Council as the agent of the 
Unions in negotiating and administering a common collective agree- 
ment; 


AND WHEREAS the said Unions and the Council recognize the Bu- 
reau as the representative of its members and agree to deal with the 
said Bureau as the agent of the contractors who are members thereof in 
negotiating and administering a common collective agreement and 
agree not to negotiate with any of the said Contractors on an individual 
basis; 


AND WHEREAS negotiations have taken place between representa- 
tives of the Bureau and of the Council for the purpose of arriving at a 
standard and uniform Collective Agreement between the Contractors 
listed in Schedule *A’ and the local Unions represented by the Council 
listed in Schedule “B’ of this agreement; 


AND WHEREAS the Unions listed in Schedule ‘B’ have authorized 
the Council to enter into this agreement as evidenced by their signa- 
tures to this agreement. 


NOW THEREFORE IT IS AGREED AS FOLLOWS: 


ARIICLEI—T.EL. COUNCIL OF TRADE UNIONS 


1.01 The members of the T.E.L. Council of Unions are those Unions 
listed in Schedule B to this agreement. 


1.02 The Unions named in Schedule B to this agreement each agrees 
with all the others, with the Council and with the Bureau: 


(a) to maintain the T.E.L. Council of Unions composed of the repre- 
sentatives of those Unions named in Schedule B who are parties to 
this agreement, and no others, as their representative and agent 
for the purpose of bargaining collectively with the Bureau and ad- 
ministering this agreement; and © 


(b) to delegate, and they do hereby delegate, to the Council acting as 
their representative and agent, all their rights as bargaining agent 
for members of their respective Unions who come within the 
scope of this agreement and agree to not withdraw such delega- 
tion of rights nor to seek to bargain individually with the Bureau 
or its members; and 


(c) to be governed by the terms of this agreement and by all lawful 
settlements of disputes and grievances made on their behalf by the 
Council pursuant to this agreement. 


1.03 The Council, acting as the representative and agent of the Unions 
listed in Schedule B accepts the delegation of rights as set out in Sec- 
tion 1.02 hereof and assumes the responsibility of bargaining collec- 
tively with the Bureau on behalf of all employees of the Contractor 
members of the Bureau who come within the scope of this agreement.” 
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9, This collective agreement which remained in effect until December 31, 1977, was 
effective throughout Ontario and covered employers for various zones to the extent of the 
bargaining rights which were held with respect to each employer. 


10. The Association argued that in order for the request to succeed the trade union 
would have to make an application under section 54 of The Labour Relations Act for a trans- 
fer of jurisdiction. The Association also argued that the constitution and by-laws of the 
T.E.L. makes no reference either to the transfer of jurisdiction or to the withdrawal of bar- 
gaining rights. The Association stressed article 1.02(b) of the collective agreement and ar- 
gued that the article contained the best statement of how the bargaining rights were to be 
handled, namely, with the agreement not to withdraw the delegation of bargaining rights 
and not to seek to bargain individually with the Association or its members. The Associa- 
tion reasoned that the most reasonable conclusion is that if a trade union withdraws it 
leaves its bargaining rights behind. 


WE The evidence before the Board established that the trade union in some instances 
initially acquired bargaining rights either through certification or voluntary recognition. 
However, in other instances the trade union’s bargaining rights were either extended geo- 
graphically for additional zones within Ontario or originated as a result of voluntary recog- 
nition afforded to the T.E.L. The Association also releied on the fact that in Board File No. 
16359-69-R (unreported decision of the Board dated July 28, 1969) in the Falgar Enterprises 
and Rentals Limited case; the Board had determined that “T.E.L. Council of Unions” had 
been vested with appropriate authority by its constituent unions to enable it to discharge 
the responsibilities of a bargaining agent, pursuant to section 8a(1) [now section 9(1)] of The 
Labour Relations Act, and that the Board had issued a certificate to “T.E.L. Council of Un- 
ions”. The Association argued that once “T.E.L. Council of Unions” had acquired status 
before the Board as a certified council of trade unions it retained this status. The Associa- 
tion also argued that there was no evidence that the trade union had complied with the re- 
quirements of the constitution with respect to withdrawal. 


Pas The Association’s argument with respect to the applicability of section 54 de- 
pends upon the existence of bargaining rights by the T.E.L. in the context of this reference. 
The Board is not persuaded on the evidence before it that the T.E.L. posesses any bargain- 
ing rights on its own behalf separate and apart from the trade unions which compose the 
T.E.L. In the Falgar Enterprises and Rentals Limited case, supra, the T.E.L. was held to be 
council of trade unions and was certified and acquired bargaining rights with respect to a 
bargaining unit of certain employees of Falgar Enterprises and Rentals Limited in the ca- 
pacity of a certified council of trade unions. Falgar Enterprises and Rentals Limited is not 
affected by this reference. There was no evidence before the Board that the T.E.L. ever 
again received a certificate from the Board in the capacity of a certified council of trade un- 
ions. The Board notes that the T.E.L. was composed of different trade unions at the time of 
the issuance of the certificate with respect to Falgar Enterprises and Rentals Limited com- 
pared to its composition prior to the withdrawal of the trade union. 


Is: The constitution under which the T.E.L. operates authorizes it in article IV, sec- 
tion 3, to make applications for certification under The Labour Relations Act. While article 
IV, section 4 authorizes the T.E.L. to negotiate, bargain for and enter into collective agree- 
ments, section 6 of this article authorizes the T.E.L. to act as the duly authorized representa- 
tives and agents of the constituent trade unions in conjunction with the delegated represent- 
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ation of the trade unions involved for the objects and purposes set out in the constitution. 
By virtue of article XIV, section 3, the constituent trade unions retain control over the proc- 
essing of their own grievances to arbitration. There is nothing in the constitution, in our 
view, which vests appropriate authority in the T.E.L. to enable it to discharge the responsi- 
bilities of a bargaining agent within the meaning of section 9(1) of The Labour Relations Act. 
The Board finds that the constitution constitutes the T.E.L. to act as a representative and 
agent only for the trade unions which compose the T.E.L. 


nA: The collective agreement which was made on June 3, 1975, provides in its pream- 
ble that the T.E.L., acting on behalf of its memeber unions, wishes to make a collective 
agreement and also provides that the unions wish to negotiate and administer the collective 
agreement through the T.E.L. and for that purpose have constituted the T.E.L. and empow- 
ered it to act as agent for each union. Similarly, the Association agrees to deal with the 
T.E.L. as the agent of the unions in negotiating and administering a common collective 
agreement. The preamble also states that the unions have authorized the T.E.L. to enter into 
the collective agreement as evidenced by their signatures to the collective agreement. Article 
1.02(b) of this collective agreement states that the unions agree to delegate to the T.E.L. act- 
ing as their representative and agent all their rights as a bargaining agent and agree not to 
withdraw such delegation of right nor to seek to bargain individually with the Association 
or its members. 


iD. The trade unions which compose the T.E.L. have delegated their bargaining 
rights to the T.E.L. and have empowered it to act as their agent. In our opinion, the collec- 
tive agreement provides for the delegation of the bargaining rights of the trade unions which 
compose the T.E.L. to the T.E.L. during the existence of the collective agreement and does 
not provide for the vesting of any bargaining rights in the T.E.L. It was the uncontradicted 
testimony of Mr. Ford that some of the bargaining rights claimed by the trade union were 
obtained by the T.E.L. on behalf of the various unions which compose the T.E.L. This rein- 
forces the concept that the T.E.L. was acting as a representative and agent of the trade un- 
ions which compose the T.E.L. rather than acquiring and exercising bargaining rights on its 
own behalf. 


16. The Board finds that the T.E.L. was acting as a council of trade unions and not as 
a certified council of trade unions. The evidence establishes that during November of 1978 
the trade union, before a collective agreement was entered into, notified in writing the Asso- 
ciation and the employers that it represents, pursuant to section 43(5) of the Act, that it 
would not be bound by a collective agreement between the T.E.L. and the Association or 
the employers it represents. 


7, In the alternative, even if the Association had been able to establish that the 
T.E.L. is, in the context of this reference, a certified council of trade unions, the trade union, 
pursuant to section 47(2), notified the T.E.L., the trade unions which compose it, the Associ- 
ation and the employers it represents of its action in withdrawing from the T.E.L. in No- 
vember of 1978. Such action had effect, pursuant to section 47(2), ninety days from that 
time, that is to say, prior to the date of the filing of the request for the appointment of a con- 
ciliation officer. The Association raised objections regarding the sufficiency of the evidence 
with respect to the trade union’s withdrawal fro the T.E.L. While the testimony was not 
complete on some points, the Board is satisfied that since there was no indication to the 
contrary the trade union complied with the known requirements for the withdrawal from 
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the T.E.L. and that such withdrawal was apparently accepted by the representatives of the 
ee. 


18. In our opinion, the Minister has the authority under The Labour Relations Act to 
appoint a conciliation officer. 


0693-79-R International Union of Electrical, Radio and Machine Workers, 
(Applicant), v. Quality Circuits Manufacturing Limited, (Respondent), v. 
Group of Employees, (Objectors). 


Certification — Petition — Circulation by lead hands on company premises — Whether ex- 
pressing voluntary opposition. 


BEFORE: Kevin M. Burkett, Vice-Chairman, and Board Members W. G. Donnelly and M. 
J. Fenwick. 


APPEARANCES: Chris G. Paliare and Lloyd Saunders for the applicant; William S. Challis 
and John Graydon for the respondent; Oresti Bodjakos and Paylos Karatsoreos for the objectors. 


DECISION OF THE BOARD; August 29, 1979 


@®ee 
oy This is an application for certification. 
3. The Board finds that the applicant is a trade union within the meaning of section 


1(1)(n) of The Labour Relations Act. 


4. Having regard to the agreement of the parties, the Board further finds that all em- 
ployees of the respondent in Metropolitan Toronto, save and except plant managers, per- 
sons above the rank of plant manager, office and clerical staff, constitute a unit of employ- 
ees of the respondent appropriate for collective bargaining. 


5. A statement of desire in opposition to the application was filed with the Board in 
this matter. The statement bears a sufficient number of signatures of persons who also 
signed union memebership documents that if it is proven to be a voluntary expression of 
those who signed the Board will direct the taking of a representation vote pursuant to its au- 
thority under section 7(2) of the Act. Mr. Oresti Bodjakos and Mr. Paylos Karatsoreos ap- 
peared before the Board to give first hand evidence concerning the origination, preparation 
and circulation of the statement. Their evidence discloses two facts which when considered 
together must cause the Board to find that the statement does not represent the true wishes 
of those who signed. The evidences discloses firstly that Mr. Bodjakos is a lead hand. Mr. 
Bodjakos was involved in both the preparation and circulation of the statement. He person- 
ally witnessed 9 of the 20 signatures which appear on the document including those of drill- 
ing department employees over whom he acts as lead hand. There are four lead hands in the 
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work place, one of whom is Mr. Bodjakos, all of whom report to the plant manager. There 
are no foreman and hence the plant manager is the first level of managerial exclusion. The 
evidence discloses secondly that although the signatures were affixed to the statement dur- 
ing breaks or at lunch time on July 19 and 20, all of the persons who signed did so on com- 
pany premises. 


6. The Board has long recognized the responsive nature of the employer/employee 
relationship (See Pigott Motors (1961) Ltd. 63 CLLC 416,764). Indeed the Ontario Div. 
Court in the recent Tandy Electronics Limited case, released on August 8, 1979 (as yet unre- 
ported) commented at page 12 that “It is easy to appreciate the sensitivity of employees to 
the disclosure to their employers of their interest in union membership.” Accordingly the 
Board has held that a statement circulated in circumstances as would cause a reasonable 
employee to conclude that management may be involved and may become aware of who 
signed and who did not sign does not represent a voluntary statement (See Morgan Adhe- 
sives Ltd. [1975] OLRB Rep. Nov. 813 and the cases cited therein). 


is In the context of a work place where the lead hands report directly to the plant 
manager, the Board is not prepared to find that a statement circulated by a lead hand on 
company premises constitutes a voluntary statement of those who signed. On an objective 
assessment the circulation by a lead hand on company premises would cause a reasonable 
employee to conclude that management may be involved and may become aware of who 
might sign and who might not. The Board hereby finus that the statement does not repre- 
sent the voluntary expression of those who signed. 


a. A certificate will issue to the applicant. 


1795-78-U London and District Service Workers’ Union, Local 220, 
Pe A-F.L., C.1.0., C.L.C., (Complainant), v. The Sisters of St. Joseph of 
the Diocese of London in Ontario, as owner and operator of St. Mary’s 
Hospital, London, Ontario, (Respondent). 


Change in Working Conditions — Full and partimers receiving same salary increases in past 
— Whether pattern of granting same increases privilege frozen by section 70. 


(Decision omitted from [1979] OLRB Rep. March) 


BEFORE: R. O. MacDowell, Vice-Chairman and Board Members F. W. Murray and M. J. 
Fenwick. 


APPEARANCES:Ted Wohl and Al Campbell for the applicant; D. J. McNamara and Mrs. 
Helen Brown for the respondent 


DECISION OF THE BOARD; March 30, 1979 
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ls This is a complaint under Section 79 of The Labour Relations Act, alleging a viola- 
tion of the “statutory freeze” imposed by Section 70 of the Act. The alleged violation in- 
volves the failure of the respondent to grant to its part-time employees the wage increase 
which it has already granted to its full-time employees. The complainant alleges that this 
failure is at variance with the respondent’s long established practice and is an alteration of a 
“privilege” contrary to Section 70(2) of the Act. That section provides as follows: 


“Where a trade union has applied for certification and notice thereof 
from the Board has been received by the employer, the employer shall 
not, except with the consent of the trade union, alter the rates of wages 
or any other term or condition of employment or any right, privilege or duty 
of the employer or the employees until, 


(a) the trade union has given notice under section 13, in which case 
subsection | applies; or 


(b) the application for certification by the trade union is dismissed or 
terminated by the Board or withdrawn by the trade union.” 
[Emphasis added] 


2: There are certain facts which are not in dispute. On or about October 25th, 1978, 
the applicant trade union applied for certification as the bargaining agent for the part-time 
and full-time employees of the respondent. By letter dated October 27th, 1978, the Registrar 
of The Labour Relations Board notified the respondent of these applications. On December 
15th, 1978, the Board conducted representation votes to ascertain the wishes of the employ- 
ees with respect to trade union representation. The majority of part-time employees indi- 
cated that they wished to be represented by the applicant; the majority of full-time employ- 
ees indicated that they did not wish to be represented by the applicant. As of the date of this 
hearing, no certificate has been issued to the applicant in respect of the part-time employees 
and, accordingly, the applicant has not issued a notice to bargain pursuant to Section 13 of 
The Labour Relations Act. There is no dispute that the parties are currently within the time 
frame to which Section 70(2) applies. 


2), On October 27th, 1978, (i.e., after the trade union’s organization campaign and 
application for certification, but before formal notice of that application had been received 
by the respondent) the respondent posted a notice directed to all its employees which pro- 
vided as follows: 


“We wish to advise you that Administration is studying the salary ad- 
justments which are due to you from April 1, 1978. 


Due to the confusion as to the amount of these increases which have to 
be approved by the government Anti Inflation Board, Parkwood Hos- 
pital, Victoria Hospital, and University Hospital have also not made 
any adjustments on this year’s increases. 


Our Administration Committee hope that in the near future they will 
be able to pay your salary adjustments retro to April 1, 1978. 


We will keep in touch with you re: this matter.” 
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This notice does not expressly promise a wage increase of any particular amount, but the 
only reasonable inference to be drawn from its posting and its terms is that a salary adjust- 
ment would be forthcoming in the near future and that, subject to any restrictions imposed 
by the Federal Anti-Inflation Board, the employer intended to make such salary adjustment 
retroactive to April Ist, 1978. This notice was directed to both full-time and part-time em- 
ployees. 


4. On January Sth, 1979, the trade union’s application with respect to the full-time 
employees was dismissed. On or about January 12th, 1979, these full-time employees re- 
ceived a wage increase of 15 cents per hour. The part-time employees, whose application 
was still pending before the Board, received no increase at that time, or subsequently. On or 
about January 26th, 1979, the full-time employees received a retroactive payment, based 
upon a 15 cent per hour increase, “back dated” to April Ist, 1978. The part-time employees 
have received no similar payment. There is no dispute, therefore, that the employer has 
treated those employees who have rejected trade union representation in a different manner 
from those who have indicated their support for the union; however, this is not sufficient, in 
itself, to establish a breach of Section 70(2). 

>> The Hospital has three general categories of employee: “full-time”, “part-time” 
and “relief” or “call in”. The terms “full-time” and “part-time” are self-explanatory. The 
“relief” or “call in” employees do not work according to a pre-established schedule but are 
“called in” to work as and when required. When called in they work side by side with the 
regularly scheduled full-time and part-time employees and perform similar duties. 


6. The trade union called four witnesses to give evidence concerning the pattern of 
wage increases which they have received in the last few years. This evidence was somewhat 
fragmentary since, as might be expected, the employees had only an imperfect recollection 
of the exact timing and amount of their past wage increases. Nevertheless, the work force is 
apparently a close-knit group which is not adverse to discussing their wages among them- 
selves. The witnesses were generally familiar with the wages paid to their fellow employees — 
many of whom were friends, and some of whom were relatives or spouses. For example, 
during at least part of the time when Ms. Teather was working as a part-time employee her 
mother was working as a full-time employee. Similarly, both Mr. Borchel and his wife 
worked at the hospital. Ms. Teather testified that her evidence was based not only upon her 
own experience, but upon her observations of the pay stubs of other employees. In addition, 
some of the witnesses had, from time to time, changed status becoming “full-time”, “part- 
time” or “call in” as the case may be. They thus had the opportunity to observe first hand 
whether there was any change in their hourly rate associated with this change of status. 


i Despite considerable imprecision as to the amount and timing of the wage in- 
creases, one consistent pattern did emerge: the full-time, part-time and relief employees 
have always been treated the same. Employees within a particular job classification received 
the same basic wage regardless of their status; moreover, whenever a wage increase was 
granted to full-time employees, part-time employees and relief employees received a similar 
increase. All of the witnesses agreed that the respondent followed a principle which was de- 
scribed as “equal pay for the same work.” All of the employees performing a particular job 
got the same rate, regardless of their full-time, part-time or relief status. It was for this rea- 
son that the part-time employees were surprised when they did not receive the same in- 
crease as the full-time employees, since this was a variation from what they considered to be 
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a long established pattern of granting them benefits on the same basis as the full-time em- 
ployees. This departure from past practice was also inconsistent with what they considered 
to be the respondent’s intention as evidenced by its notice of October 27th, 1978 (which it 
will be recalled was directed at a// employees.) 


8. This general pattern of similar treatment was confirmed by the evidence of Mrs. 
Helen Brown, the respondent’s payroll supervisor. Mrs. Brown has exercised her responsi- 
bilities for some sixteen years and was much more familiar with the actual pattern of wage 
increases than the individual employee witnesses. Mrs. Brown produced for the Board cer- 
tain extracts from the respondent’s personnel records indicating the wage changes for three 
particular job classifications since 1968. These extracts did not make a comparison between 
full-time, part-time and relief employees performing these same jobs, however, they did in- 
dicate the general trend, and this information was supplemented by her viva voce evidence. 
From 1968 to 1975 there was an unbroken pattern of January wage increases (as well as a 
second increase, usually paid during the summer. (After 1975 there is some dislocation in 
this pattern because of the impact of the Anti-inflation Board, and because of the apparent 
revision of Ministry of Health guidelines; nevertheless, Mrs. Brown confirmed the evidence 
of the trade union witnesses that until January 1979 (.e., the most recent wage increase 
granted only to the full-time employees) all full-time, part-time and relief employees re- 
ceived the same rate of pay. Mrs. Brown also confirmed that the wage increases had always 
been “across the board”, that is, no distinction had been made between full-time, part-time 
and relief employees. Mrs. Brown agreed that while the employer’s October 27th memo did 
not specifically promise any particular wage increase, it was reasonable for part-time em- 
ployees to expect that they would be treated in the same way as full-time employees because 
they had always been so treated in the past. Until the most recent wage increase this had al- 
ways been the case. When counsel for the applicant, in cross-examination, asked why there 
had been this departure from past practice, Mrs. Brown indicated that only the full-time ap- 
plication for certification had been dismissed. The obvious inference is that, but for the 
pending certification application in respect of the part-time employees, they would in fact 
have received a similar increase. In any event, as has already been indicated, Mrs. Brown 
testified that on the basis of the employer’s long standing practice, it would have been rea- 
sonable for the part-time employees to expect to receive the same benefits as the full-time 
employees. 


7: Section 70(2), read as a whole, manifests a legislative intent to maintain the prior 
pattern of the employment relationship in its entirety; and this view has been consistently 
accepted and applied in recent cases before the Board. In Spar Aerospace Products Limited 
[1978] OLRB Rep. September 859, for example, the Board was required to consider whether 
an employer could unilaterally rescind a long established practice of granting annual merit 
increases — a question similar to that which we are called upon to determine in this case. 
The Board undertook a useful review of the cases and attempted to extract and clarify the 
basic principles embodied in them: 


“The existing pattern of an employment relationship may contain a 
prospective element, as illustrated by the Board’s decision in 
Scarborough Centenary Hospital, supra. In that case the Board con- 
cluded that ‘rates of wages’ must refer not only to the amount actually 
paid at the date of the imposition of the freeze but also to any amounts 
promised prior to the freeze that were to be implemented at a time fall- 
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ing within the period of the freeze. Again, in Hostess Food Products 
Ltd., [1975] OLRB Rep. Mar. 210, the Board recognized that a prospec- 
tive element can be contained within a frozen employment relationship 
pattern, finding a failure to implement a substantial wage increase an- 
nounced by the employer prior to receiving notice of an application for 
certification to be a violation of section 70 of the Act. 


This recognition of the prospective elements of an existing pattern of 
an employment relationship gives some meaning to the term ‘privilege’ 
in section 70. Some promises do give rise to expectations that harden 
into privileges, and such privileges are not beyond the reach of the stat- 
utory freeze. Two recent Board decisions make this point clear. In A. N. 
Shaw Restorations Ltd., Board File No. 0242-78-U, the Board held that 
a union which had waived certain rights under its collective agreement 
could not adopt a different posture during the statutory freeze and in- 
sist upon complete compliance. Even more recently, in Scarborough 
Centenary Hospital Association, Board File No. 0447-78-U, the Board 
found that section 70 prevented an employer from revoking the privi- 
leges of free parking for the period of the freeze. It should not be sur- 
prising, then, that the Board has interpreted section 70 as freezing not 
Just existing wages, but also any firmly established promises relating to 
future wages. 


The ‘business as before’ approach does not mean that an employer can- 
not continue to manage its operation. What it does mean is simply that 
an employer must continue to run the operation according to the pat- 
tern established before the circumstances giving rise to the freeze have 
occurred, providing a clearly identifiable point of departure for bar- 
gaining and eliminating the chilling effect that a withdrawal of ex- 
pected benefits would have upon the representation of the employees 
by a trade union. The right to manage is maintained, qualified only by 
the condition that the operation be managed as before. Such a condi- 
tion, in our view, cannot be regarded as unduly onerous in light of the 
fact that it is management which is in the best position to know 
whether it is in fact carrying out business as before. This is an ap- 
proach, moreover, that cuts both ways, in some cases preserving an en- 
trenched employer right and in other cases preserving an established 
employee benefit.” 


Ultimately, the Board decided that the practice of granting annual merit evaluations and in- 
creases was sufficiently well entrenched as to become a benefit which employees reasonably 
expected to receive and which was therefore a “privilege” within the meaning of Section 70 
of the Act. The Board reached the same conclusion in Lennox and Addington County Gen- 
eral Hospital, [1978] OLRB Rep. Sept. 843 where the breach of Section 70 consisted of a fail- 
ure to pay annual wage increases in accordance with a long established policy. Similarly, in 
Public Service Alliance of Canada, [1978] OLRB Rep. Sept. 854, the employer (who in this 
case was itself a trade union) had an established practice of adjusting the working condi- 
tions of its employees to match those of the federal public servants for which it bargained; 
and the Board found that the statutory freeze required the continuance of this pattern of au- 
tomatic revisions. 
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10. Section 70(2) preserves not only the employees’ terms and conditions of employ- 
ment, but also privileges which, by reason of custom and practice, have become a part of the 
employment relationship. The term “privilege” is extremely broad and extends to all of 
those benefits which an employee is accustomed to receiving but to which he is not legally 
entitled, and which cannot, therefore, be considered a “right.” In order to determine 
whether a particular benefit, or aspect of the employment relationship, has become a privi- 
lege, it is necessary to examine the circumstances of each particular case since privileges can 
arise from established custom, practice, or policy. The question is an evidentiary one for, by 
definition, the Board’s consideration must go beyond the strictly legal incidents of the rela- 
tionship (“rights”) and include those aspects of the relationship which give rise to “privi- 
leges.” 


ie In order to demonstrate the existence of a privilege, it is not necessary to establish 
a contractual right, a formal written policy, or an express promise. It is sufficient if there is 
an established, and well entrenched, course of conduct which gives rise to the reasonable 
expectation that a benefit, previously given, will be continued. In this case the Board is 
unanimously of the view that such a pattern exists. As the respondent’s payroll supervisor 
candidly admitted, the full-time and part-time employees have always been treated “the 
same” with the sole exception of the latest wage increase. Mrs. Brown also candidly admit- 
ted that, having regard to the employer’s past practice the part-time employees quite reason- 
ably expected that this policy would continue. This expectation was, of course, reinforced 
by the employer’s October 27th notice which suggested that a general salary re-evaluation 
for all employees would be forthcoming in the near future. In the circumstances, therefore, 
the Board is satisfied that the respondent’s failure to grant the same salary increase to part- 
time employees as it granted to full-time employees was an alteration of a privilege. Counsel 
for the respondent put great emphasis on the fact that the most recent wage increase had 
been described by the employer as an “interim” wage increase. It was submitted that be- 
cause the employer had not previously granted “interim” wage increases there was no estab- 
lished practice which could be characterized as creating a privilege. The evidence indicates 
that following the imposition of the Anti-Inflation guideline, various wage increases were re- 
garded as “interim”, at least in the sense that they were subject to the approval of the Anti- 
Inflation Board; but in any event the privilege established was with respect to common 
treatment for full-time and part-time employees. There is no doubt that the employer has 
failed to follow its practice in this regard. 


|e In the result, therefore, the Board finds that there has been a breach of Section 
70(2) of the Act. There remains the question of the appropriate remedy. It was submitted 
that the Board could not require the employer to pay to the part-time employees the same 
amounts that had been paid to the full-time employees because such an order might run 
afoul of the Anti-Inflation guidelines. It was admitted, however, that no application had 
been made to the Anti-Inflation Board for approval of the wage increase granted to the full- 
time employees and it is by no means clear that, as of this date, the Federal guidelines have 
any application to the part-time employees in this bargaining unit. The application of the 
“business as usual” principle referred to above requires that the part-time employees be 
treated in the same manner as the full-time employees, and that wage parity be maintained. 
Our decision is based upon the documentary and viva voce evidence which demonstrates a 
long standing historical relationship between the wages of full-time and part-time employ- 
ees. Indeed, the effect of our order is simply to maintain this pattern. If the Anti-Inflation 
Board should subsequently determine that the application of the Federal guidelines pre- 


vents the wage payment necessary to maintain this long standing relationship, then that is a 
matter which will have to be pursued in that forum. 


13. The Board, therefore, orders that the employer continue its established practice of 
treating part-time and full-time employees in the same manner by paying to the part-time 
employees a 15 cents per hour wage increase from January 12th, 1979 and, in addition, a 
retroactive wage increase calculated on the same base as that already paid to the full-time 
employees. The intention of this order is to put the part-time employees in the same position 
as they would have been in had they been granted the same benefits, at the same time, as 
the full-time employees. The Board will remain seized of this matter in the event that there 
is any difficulty in implementing its decision. 


0278-79-R Amalgamated Clothing and Textile Workers Union (Toronto 
Joint Board), (Applicant), v. Straton Knitting Mills Limited, (Respondent), v. 
Group of Employees, (Intervener). 


Certification — Interference in the Trade Union — Employer speeches and letters suggesting 
lay-offs and shorter hours — Whether section 7a applicable. 


BEFORE: E. Norris Davis, Vice-Chairman and Board Members J. D. Bell and W. F. Ruth- 
erford. 


APPEARANCES: Martin Levinson, James Hayes, Frank Aquino and Tony Pileggi for the ap- 
plicant; C. E. Humphrey and N. Appel for the respondent; no one appeared for the intervener. 


DECISION OF THE BOARD; August 9, 1979 
l. This is an application for certification. 


p2 The Board finds that the applicant is a trade union within the meaning of section 
1(1)(n) of The Labour Relations Act. 


oF Having regard to the agreement of the parties, the Board further finds that all em- 
ployees of the respondent in Metropolitan Toronto save and except foremen, foreladies, 
persons above the rank of foreman and forelady, supervisors, designers, sales and office staff 
and students employed during the school vacation period, constitute a unit of employees of 
the respondent appropriate for collective bargaining. 


4. Based on lists filed by the employer the Board finds there to be 137 employees in 
the bargaining unit found appropriate for collective bargaining, and the applicant filed evi- 
dence of membership that 72 such persons were members of the applicant (54.0%). 


3: The applicant requests that the Board exercise its discretion under Section 7a of 
the Act and issue a certificate to the applicant. The applicant’s allegations of activity by the 
respondent which contravened the Act are rooted in three meetings of employees held on 
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company time and addressed by one of the owners, and in respect to the circulation of a pe- 
tition in opposition to the union. 


6. The respondent is engaged in the cutting and sewing of T-shirts and the knitting 
of sweaters on a contract basis with other manufacturers as well as under its own label. Mr. 
Norman Appel, a co-owner and active in the management, testified that on March Ist he 
met separately with five groups each consisting of about 20 employees. He addressed the 
employees reading his handwritten notes prepared for that purpose. An Italian interpreter 
and a Portuguese interpreter one of whom was a forelady and the other an employee were 
used. There were questions raised by employees and answered by Appel. Meetings were 
held on company premises and time. The following is the text of Appel’s prepared notes: 


“Ladies 


I’m calling the meeting to have the chance to speak to you personally 
without the supervisors. 


I have been with this company full time for two years. In that time I 
have tried hard to build a business and since our competition is very 
tough I have unfortunately not had the time to spend with the concern 
of the employees as much as I would like to. 


I know and you all know that the union is attempting to organize the 
shop. I’m going on record to say that I am definitely not anti union and 
I also say most strongly that no employee will be picked on or fired be- 
cause they want to join the union. 


We have called this meeting to give you an insight into our problems. 
I would also appreciate hearing your problems and if you give me a 
reasonable length of time I will try to clear up these problems without 
the need for a union. If I fail to clear up your problems you certainly 
may go after the union. 


(1) With the union it is a fact that the company and the employee 
pany Bioy; 
grow apart, because the employer no longer deals with the work- 
ers, but with the union. 


(2) With a union you will have union dues to pay. 


(3) With a union there are possibilities of strike with loss of pay and 
customers. 


(4) We do a lot of contract work which is very low profit. Any in- 
creases in our rates for whatever reason could cause us to lose 
these contracts. 


We are a young small company and any money made has been put 
back in the company and has provided more jobs. Even this building is 
mortgaged for the full amount of the purchase price, and on my per- 
sonal signature the bank has financed our expansion. 
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In spite of the fact that we have a large bank debt, we have tried to 
make lunchrooms, good clean washrooms and a pleasant place for you 
girls to work in. We also instituted an employee plant committee when 
we moved into this building. We are not perfect, but we will continue to 
do our best to improve conditions for our employees. 


Now I would like some of you girls to talk to me and tell me person- 
ally of any problems you may have.” 


Appel states he read the notes verbatim although there may have been the odd interruption 
to which he responded. He also states that there was a question and answer period in which 
items raised included overtime premium over 40 hours per week, equal pay for equal ability, 
complaints about length of time spent in washrooms by some employees. 


is Victor Gabinet, a witness who works in the cutting room testified in English that 
he attended the first meeting at which both owners, Appel and Zweit were present along 
with Lou Whitson, the plant manager, and that in addition to about 10 cutting room em- 
ployees there were 40-50 sewing department operators. According to Gabinet’s testimony 
Appel stated as follows: 


“T have a contract from National Knitting in my hand. This is a union 
shop. These people are only making $3.00 per hour. Then he was saying 
we had a lady in the cafeteria who was working for the union shop and 
because it was a union shop she was working three days a week. He 
said the union is trying to get into this factory but the union does not 
know our financial position. We have just bought the building. If the 
union gets in we might lose some contracts, and he mentioned the un- 
ion are famous for strikes and that the union might demand more 
money than we can pay. We might be forced to close the place. He 
mentioned we want to be the best paid company in Toronto. One lady 
got up and said ‘How come I don’t even get minimum wage?’ Mr. Ap- 
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pel said “We'll look into it. You will get your money’ ”. 


Gabinet also testified that Appel stated: “If you people have any problems you can come 
directly to us”. He mentioned having a Committee and if people have any problems go to 
the Committee. 


8. Later in his testimony, Gabinet reiterated that Appel stated “If the union comes 
in we might lose contracts. We'll be forced to work 3 days per week instead of 5. We won't 
work complete 52 weeks we'll be working less”. 


9. Mrs. Vankel McLean, who testified in English, is a sewing machine operator. She 
was uncertain as to whether the group meetings held were the initial meeting with Appel or 
the second such meeting. However, she agrees that it was at the group meeting that dialogue 
over employee problems was invited. She testified that in the group she attended the issue of 
higher wages was introduced, as was a request for weekly payment of wages and overtime. 
Her recollection is that it was at this meeting that Appel made some reference to Great Brit- 
ain and referred to two newspaper “letters to the Editor” which had been posted on the bul- 
letin board. One of these postings expressed a view that trade unions had brought Britain to 
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a state of chaos and urged readers not to let it happen here; the other commented on a 
strike and subsequent settlement at Puretex Knitting Company and expressed the view that 
loss of wages by strikes was disproportionate to ultimate gains and that unions were under- 
mining the economy. 


10. Mrs. Giovanni Mastroracova, who testified through an Italian interpreter, said 
she was present at the first meeting in the group including the Cutting Room employees. She 
testified as to what was said as, “First, Norman (Appel) told us he knew the union was en- 
tering and if the union entered there won’t be work for everybody. Now we are working 52 
weeks per year but when the union comes we will work about 3 days per week, and that if 
the union gets in Adidas and John Newcomb we will have to eliminate them. When the un- 
ion enters we won’t work anymore for those company’s we will just work for the smaller 
ones. But anyway I will do my best to make you have what you want”. The Board is uncer- 
tain whether this testimony relates to the first meeting held or the second meeting inasmuch 
as the witness later referred to a second meeting which she attended and which she clearly 
identifies being in a group of 10 employees. In respect to this meeting at which Appel spoke 
she testified that “everybody was speaking about union and then we told questions and 
Norman (Appel) answered”. “Norman said, when the union gets in there’s no work, he’s go- 
ing to close the factory, and what you want ask me and I’m going to give it to you”. She 
stated that questions were raised about overtime pay, freedom to go to washrooms. The wit- 
ness also stated that a reference was made to the National Knitting Co. although it is clear 
to the Board that this reference took place at the second meeting. In any event the witness 
testified that Appel in a reference to the union said “they made us to pay $8.00 per month 
for nothing”. 


ls Appel’s testimony clearly establishes that a second meeting was held March 30th. 
Gabinet’s testimony in respect to this meeting was, “Only difference from first meeting was 
that he (Appel) mentioned that for the hardworking people he will give more money. He 
will talk to each person individually. Pretty hard to remember which meeting it said, but he 
said union will try to get in touch with you. You don’t have to talk to union. Union isn’t free 
you have to pay for it”. The testimony of McLean and Mastroracova has already been re- 
ferred to above. 


12: Appel’s notes which he read verbatim, aside from references to comparative wage 
scales in the National Knitting contract, read as follows: 


“Since the last time we had a meeting, I became interested in unions 
and have tried to find out their advantages and disadvantages. 


If you ask me if I am against unions, I tell you I definitely am not. 
There are shops in the city where working conditions are bad. The boss 
is not interested in his workers. They are threatened when they ask for 
a raise. We certainly are not that kind of people and we intend that our 
wages and working conditions will be equal to or better than our com- 
petitors. (Quote National Knit.) 


We cannot do the work ourselves and we need cash and everyone of 
you girls and it is my belief that you do not need a union to look after 
your interests. 


As mentioned before any employee may join a union without fear of 
discrimination, but I would like you to be aware of the following. 


(1) Unions cost money in the form of initiation fees, regular dues, 
possible assessments and loss of pay in the event of a strike. 


(2) Unions affect the relationship between worker and management. | 
do not believe management is always right and any employee can 
come to me as an individual and any grievance may be settled at 
once. I do not believe you have to pay a representative to do this 
for you. 


(3) In a union shop you must pay dues wheher you want to or not. 
You are forced to pay to keep your job. 


(4) Unions may be the cause of violence, strikes, picket lines and lost 
pay. 


(5) Unions may be the cause of hard feelings in a shop. Some employ- 
ees are for the union, some against. This can lead to arguments, 
hurt feelings and disruption to the employees and the company. 


(6) I told you at the last meeting that there is not a great company 
with big money behind it. Your company has grown mainly in the 
last 24 months, based on a 100% mortgage on this building and 
very large bank loans. Any money made has been put back to 
build the business and has supplied more jobs. Len and I have not 
had a raise in two years since we feel the company cannot absorb 
any avoidable increases. 


The most important thing I have to tell you is that you have enjoyed 
job security and are able to work 50 weeks a year. In these times of ris- 
ing prices, car payments, mortgages, it is important to all of us to bring 
home a regular pay check all year long. We are really trying our very 
best since you all know that wages are under review and increases are 
being made retroactive. 


We have a large amount of low profit contract work from Adidas, Har- 
vey Wood and Jockey. If it becomes necessary to increase our prices, 
we may lose this business and if we do lose ths business we may not 
work 50 weeks a year. 


You may be approached by outside people on the phone in the street or 
in your home. These people may not be aware of the finncial condition 
of this company and any offers or promises made should not be taken 
as a guarantee. 


I would like you to remember you now have the opportunity to work 50 
weeks a year and the company tries hard to ensure that you are able to 
do so. 
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Also remember it is your legal right to join or not join a union, and you 
do not have to talk with organizers if you do not want to of your own 
free will.” 


Appel is positive in his evidence that there were no questions from employees and no dis- 
sension at this meeting and that he did not depart from his prepared text. 


13. While witnesses were confused as to which statements were to be attributed to the 
first meeting or the second meeting, there is no dispute that statements were made relating 
the potential appearance of the union to profitability and to hours of work both weekly and 
annually, including the possibility of being forced to close, to the adverse impact of unions 
on the economy generally and equating unions with strikes. Appel’s notes for the second 
meeting touch on all of these items and it is a fair inference to believe they were also dealt 
with in the unstructured part of the first meeting. Appel, in his testimony before the Board, 
makes no reference to these matters being raised in the first meeting nor were any direct 
questions put to him about these portions of testimony by the applicant’s witnesses. We also 
note that Whitson, the plant manager, who gave testimony and who was identified by Gabi- 
net as having been present at the first meeting, gave no testimony in respect to these items. 


14. On March 9 a notice was posted in the plant which read as follows: 
“To the sewing staff: 


Ladies we appreciate you discussing your problems with us. As a re- 
sult the company has decided the following: 


1. Time and a half will be paid on work performed in excess of 40 
hours. 


2. To set up a system where qualified employees doing the same job 
get the same basic pay after a 3 month probation period. 


3. Asa result of your requests we are going to establish a ticket sys- 
tem, so that those of you who wish to work harder and produce 
more than a standard amount your pay will be raised based upon 
the extra production. 


4. We wish to confirm what was said at the meeting that every em- 
ployee is free to join a union of her choice without fear of penalty 
or discrimiantion. That every employee is free to refuse to join a 
union, no employee should be pressured. We hope that you will 
not join a union but will give us an opportunity to learn about 
your problems and concerns, so that we may correct them and 
make improvements where possible. 
Thank you again, 
Norm Appel 
Len Zweig” 


We were also told that the Company set up a Safety Committee, as required by law, in Feb- 
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ruary and decided to also use this Committee for discussions with employees regarding 
other employee complaints. It was as a result of these discussions that the respondent com- 
menced a program of meeting with all individual employees in connection with a review of 
individual rates of pay. Such individual interviews by Whitson commenced in March and 
continued through April and May. In these interviews Whitson, in relating pay level and 
productivity, “explained by example that if Company didn’t get a fair return on investment 
it would be better for them to invest elsewhere”. 


a On May Ist, Appel called a final employee meeting with the sewing machine op- 
erators at which he read the following, and at which no interpreters were used. 


“Ladies 


I must be brief. I have a personal problem and may not be able to 
speak to you for the next few weeks. 


You are constantly being approached by outside people. Please re- 
member any promises they make are not a guarantee. As I have told 
you before any increases could have a bad effect since increased costs 
could possibly cause us to lose contracts. At our present level we are 
losing some work and we are trying hard to see that this does not con- 
tinue. 


Also any person who feels they must fool the boss when they wish to 
join the union need not worry. That is your privilege. 


However I suggest you look at the governments of Italy and particu- 
larly England. After many years the people chose to vote for a Conserv- 
ative government. Apparently they thought it was best for them. How- 
ever, this is something for each of you to decide. Our concern is for the 
future of this country and this company. 


I cannot give everyone raises continuously, but those people who 
perform well will certainly be looked after and we hope that those peo- 
ple who do not perform well will ask their supervisors for help so that 
they too may increase their earnings. 


Thank you.” 


In response to a question in cross-examination as to whether he departed from his notes, 
Appel replied “it’s possible on that one occasion I did”. 


16. McLean’s version of Appel’s remarks on this occasion was that “He said this is 
the last meeting he will have with us — he won’t speak with us anymore. He didn’t want the 
union. Not really against it but he didn’t want any of us to go and join it. He said any girls 
sneak behind his back and join it, he will know. He said union is no good because even Na- 
tional Knitting only pays $3.50. If union should come in he will have to pay us more money 
and he can’t really give his salesmen the price he is now giving them because he has to pay 
us more money. We have job now for every week in the year but if union comes in we 
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couldn’t have that he would have to lay off. Then the 4:30 bell goes so not translated into 
Italian. Everybody left to go home”. The Board notes that no questions were put to Appel 
in respect to McLean’s version of the meeting. 


WE On Friday May 2nd the Board’s notice to employees of application was posted, 
and on Monday and Tuesday following there was a petition to oppose the union in circula- 
tion in the sewing room. We were told by Talia De Angelis who testified through an inter- 
preter that she was approached by a Bianca Plazi twice on the Tuesday and that on one of 
the occasions the forelady Maria Trionni was about three feet from her. De Angelis also tes- 
tified that over the two day period she observed two other employees, also seeking signa- 
tures on the petition. De Angelis states that during this two day period Trionni, the forela- 
dy, spoke frequently to those persons circulating the petition at their work stations which 
were physically separated in the Sewing Room. De Angelis says “Trionni didn’t speak with 
me or the others but only those three”. 


18. Gabinet also testified that he was asked to sign a petition while at work in the 
Cutting Room and that this occurred immediately after Whitson had been present in the de- 
partment and talked with the foreman and with what appears to us to be a lead hand cutter, 
and a few minutes later a Juanita Conchita came to Gabinet with the petition. Gabinet 
states the foreman was present when he was approached about the petition and the foreman 
walked away. 


19: The evidence makes clear that the respondent was not in favour of his employees 
organizing, and that, in itself, would neither be a surprise to employees nor a contravention 
of the Act. The question before us, however, is whether the expression of those views in total 
may be objectively considered to have had a coercive or intimidating effect on employees 
such as to make it unlikely that a representation vote would disclose their true wishes as to 
whether they desire to be represented by the applicant in collective bargaining. It is really a 
question in this case as to whether the respondent’s conduct is likely to have transformed 
the issue in the minds of employees on which employees would be asked to vote in a repre- 
sentation election from one of “do you wish to be represented in collective bargaining by 
the applicant” to one of “do you want continued full and steady employment”. 


20. In evaluating the total circumstances here the Board does so within the format 
stated in the Bell and Howell case, [1968] OLRB Rep. Oct. 695 where it was said, 


...1{ 18 important to appreciate the sensitive nature of the relationship 
that exists between employees and their employer. The Board suc- 
cinctly expressed both the nature and the effect of that relationship in 
the Pigott Motors (1961) Limited case CLLC Vol. 2, 1960 — 64 para. 16, 
264 at p. 1130 in the following words, 


‘In view of the responsive nature of his relationship with his em- 
ployer, and of his natural desire to want to appear to identify him- 
self with the interests and wishes of his employer, an employee is 
obviously peculiarly vulnerable to influences, obvious or devious, 
which may operate to impair or destroy the free exercise of his 
rights under the Act.’ ” 


809 


21. In the instant case the message which must clearly have come through to employ- 
ees was that the respondent did not want a union and that if there was a union there would 
be lay-offs, short weeks and perhaps a closure of the business. We do not think the respon- 
dent’s disclaimers of not being against unions in general or his assurances that employees 
need not fear retaliatory action for joining the union would be objectively received at face 
value when the respondent in the next breath is making it clear that unionization may de- 
stroy the total enterprise: nor can the circulation with the tacit consent of the respondent of 
a petition opposing the union following close on the heels of Appel’s last address to employ- 
ees have done anything other than to solidify in the minds of employees the employer’s op- 
position. We think the language of the Board in the Winson Construction Limited case [1976] 
OLRB Rep. Nov. 714 are particularly apt to the instant case, where it is said at para. 15: 


“No general rules can be set down as to what circumstances might jus- 
tify a conclusion that employee desires are not likely to be ascertained 
in a representation vote. Rather, each case must be decided in its own 
particular facts. In some instances the actions of an employer may be 
such that a determination that a vote would not be reflective of em- 
ployee desires may be very easily arrived at. For example, a warning to 
employees that the certification of a trade union would result in lay-offs and 
shorter working hours would, lacking any other considerations, tend to 
have such an intimidating effect that employees might reasonably be ex- 
pected to refrain from voting for the union no matter what their true feel- 
ings about being represented by it. (See: General Mills of Canada Ltd. 
File No. 7411-74-R.) In such a situation to vote in favour of being rep- 
resented by a trade union might well appear to employees to be tanta- 
mount to voting themselves either out of job, or at best, a drop in pay 
...” [Emphasis added] 


22. The Board finds that the respondent’s activities are in contravention of Sections 
56 and 58(c) of the Act and that as a result of such contraventions the true wishes of the em- 
ployees are not likely to be ascertained through a representation vote. The Board finds that 
the applicant has membership support adequate for the purposes of collective bargaining in 
the unit found by the Board to be appropriate. 


OO: A certificate will issue to the applicant. 
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0755-79-U Gordon F. D’Eri, Complainant, v. T.I.A. Limousine Operators 
Association, Respondent. 


Discharge for Union Activity - Employee — Parties — Section 79 — Whether supervisor enti- 
tled to relief under sections 58 and 79. 


BEFORE: N. B. Satterfield, Vice-Chairman and Board Members M. J. Fenwick and F. W. 
Murray. 


APPEARANCES: Gordon F. D’Eri for the complainant, Tim Sargeant and P. J. Strain for the 
respondent. 


DECISION OF THE BOARD; August 30, 1979 


1. The name “Toronto International Airport Limousine Operators” appearing in the 
style of cause of this application as the name of the respondent is amended to read: “T.LA. 
Limousine Operators Association”. 


De. This complaint under section 79 of The Labour Relations Act has been brought by 
the grievor in his own name. The grievor alleges that he has been discharged from his em- 
ployment contrary to the provisions of sections 56 and 58(c) of the Act. He believes that he 
was discharged because the employer thought that he had been active in the formation of a 
trade union. 


3, The respondent’s reply indicated that it would take the preliminary position that 
the grievor is not entitled to the relief sought. At the hearing counsel for the respondent 
elaborated that position by arguing that the grievor was not an employee for purposes of the 
Act because he exercises managerial functions within the meaning of section 1(3)(b) of the 
Act, thus he could not avail himself of relief under section 79. Counsel submitted that this 
was the result of the Board’s consistent interpretation of that section since the decision of 
the Supreme Court of Canada in the Associated Medical Services Ltd. case, 64 CLLC 
415,511. Counsel relied particularly on the Board’s decision in A.A.S. Telecommunications 
Ltd. and Zipcall Ltd., [1976] OLRB Rep. Dec. 751. 


4. In the latter case the Board was dealing, amongst other issues, with the issue of 
whether the protections of sections 56 and 58 of the Act were available to persons who exer- 
cise managerial functions within the meaning of section 1(3)(b) of the Act. The Board held 
that section 56 was a section of the Act which protects a union and not an individual and 
such a complaint, in the Board’s words “ ... must be brought by the union and cannot be as- 
serted by the managerial employee alone.” In dealing with section 58 of the Act, the Board 
adopted the same interpretation of that section as did the Board in Ottawa General Hospital, 
[1974] OLRB Rep. Mar. 193 and concluded that the employee protections set out in section 
58 of the Act apply only to the persons entitled under the Act to join a trade union and to 
participate in its lawful activities. In other words the protections apply only to persons who 
have a protectable right to join a trade union and management employees are expressly ex- 
cluded from this right by operation of section 1(3)(b) together with section 1(1)(n) which de- 
fines a trade union. (In this respect see also the Board’s comments at paragraph 24 of 
Ottawa General Hospital, [1974] OLRB Rep. Oct. 715.) All three of these cases acknowledge 
that the effect of the Supreme Court decision referred to above was to restrict the word 
“person” in section 58 to “employees” as defined by the Act. 
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5. While the Board in A.A.S. Telecommunications, supra, was dealing with a manage- 
rial person it is clear from its statement that a section 79 complaint alleging a violation of 
section 56 of the Act must be brought by a trade union and cannot be brought by an indi- 
vidual employee. For this reason, the complaint in respect of section 56 in the instant case is 
dismissed. Furthermore, for the same reasons as stated in both Ottawa General Hospital 
cases and in A.A.S. Telecommunications, supra, should the Board find that the grievor exer- 
cises managerial functions within the meaning of section 1(3)(b) of the Act, he would not be 
an employee for purposes of section 58 and, therefore, would not be entitled to the relief 
sought under section 79. In the result, the section 58 complaint would be dismissed. 


6. Since the parties disagree as to whether the grievor exercises managerial function, 
the Board appoints Mr. N. Harper, Labour Relations Officer, to inquire into the duties and 
responsibilities of the grievor in his services with the respondent at the times material to the 
complaint. 


a. The Board directs that, if the grievor intends to proceed with the complaint, he is 
to furnish the respondent and the Board with a concise statement of all material facts upon 
which he intends to rely in support of the allegation set out in the complaint, but not the evi- 
dence by which the material facts are to be proved. The statement of material facts is to be 
provided, as directed, within ten days after the date when the Labour Relations Officer first 
meets with the parties. 


0333-79-U Graphic Arts International Union, Local 35-P, (Complainant), v. 
Toronto Star Newspapers Limited, Printing and Graphic Communications 
Union No. N-1, (Respondents). 


Bargaining Rights - Duty te Bargain in Good Faith — Jurisdictional Dispute — Purpose of 
section 81 reviewed — Bargaining to impasse over work jurisdiction — Resorting to economic sanction 
over work jurisdiction bargaining in bad faith. 


BEFORE: Kevin M. Burkett, Vice-Chairman and Board Members D. B. Archer and C. G. 
Bourne. 


APPEARANCES: Harold F. Caley and Robert Rusk for the complainant; Derek L. Rogers 
and Jack Seymour for the Toronto Star; Alick Ryder for Printing and Graphic Communications 
Union No. N-1. 


DECISION OF KEVIN M. BURKETT, VICE-CHAIRMAN AND BOARD MEMBER D. 
B. ARCHER; August 20, 1979 


1. This is a complaint filed under section 79 of The Labour Relations Act in which 
Graphic Arts International Union Local 35-P (hereinafter referred to as the photoengrav- 
ers), the complainant, alleges that the Toronto Star Newspapers Limited (hereinafter refer- 
red to as the Star) and the Printing and Graphic Communications Union No. N-1 (herein- 
after referred to as the Sterotypers), the respondents, have violated sections 3, 14, 35, 40, 41, 
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56, 58 and 59 of The Labour Relations Act. The complaint deals with the conduct of the re- 
spondents in the current round of negotiations between themselves and between the Star 
and the complainant photoengravers for renewals to collective agreements which expired 
December 31, 1978. In essence the complainant alleges that the Star and the sterotypers 
have made an agreement which encroaches upon the established bargaining rights of the 
photoengravers by extending recognition to the sterotypers over employees who, until this 
time, have been represented by the photoengravers. In addition the complaint alleges that 
the Star and the sterotypers have used the negotiating process to circumvent the jurisdic- 
tional dispute procedures of the Act. 


2: The recognition and work jurisdiction clauses contained in the expired photoen- 
gravers’ collective agreement which are relevant to a determination of this matter are set out 
below: 


“ARTICLE! 


SECTION |. The Employer hereby recognizes Graphic Arts Interna- 
tional Union No. 35-P, G.A.I.U. as the exclusive bargaining agent of 
all employees engaged in the process of photo-engraving and its attend- 
ant work in the production of the Employer’s publications as defined in 
Article 2, Section 2 hereunder, the said employees forming a group who 
are and have for many decades been members of a craft and Graphic 
Arts International Union No. 35-P, being a trade union pertaining to 
such craft. 


ARTICLE 2 


SECTION 1. Except as hereinafter provided, none but members of the 
Union in good standing shall be employed to do any work which comes 
under the jurisdiction of the G.A.I.U. This provision includes Superin- 
tendents and Foremen but only bonafide non-working Superintendents 
shall not come within the context of this agreement as long as they re- 
main as such. No member of the Union shall be required to handle 
work which emanates from offices where an authorized legal strike of 
the G.A.I.U. exists, or to cross a picket line in instances where a strike 
has been authorized by the G.A.I.U. 


SECTION 2. The parties to this agreement have, at the date of this 
agreement, agreed upon a definition of the operations now included in 
the process of photoengraving in the Employer’s operations. The proc- 
ess of photo-engraving and its attendant work is defined as being and is 
the operations in the following processes: in the letterpress process the 
operations pertaining to the production of photo-engraving from copy, 
original or subject up to the finished product; in the offset, gravure and 
other kindred processes all operations from the copy, original or sub- 
ject up to the finished product ready for the press including but without 
limiting the generality of the foregoing, Photography Retouching, 
Stripping, Printing, Etching, Finishing, Engraving, Electronic Plate- 
making, Ben Day (Tint Laying), Proofing and Marking of Proofs for 


Color Corrections, Routing, Blocking, Making of Masks for Color Sep- 
arations and for Drop Out Purposes on Plates or Negatives and Mak- 
ing of Blue, Silver or Velox Prints and more specifically, in Rotogra- 
vure, the process includes, but without limiting the generality of the 
foregoing, such operations: (1) Photography; (2) Etching, Staging, Sen- 
sitizing, Carbon Printing, Marking of Proofs for Color Corrections; (3) 
Retouching, Rotogravure Layout; (4) Cylinder Grinding, Polishing, 
Plating, Depositing; (5) Engraving. 


SUPPLEMENTAL AGREEMENT TO THE MAIN AGREEMENT 
(AND FORMING PART OF THE MAIN AGREEMENT) 
BETWEEN 
TORONTO STAR NEWSPAPERS LIMITED 
AND 
GRAPHIC ARTS INTERNATIONAL UNION NO. 35-P, G.A.LU. 
Dated At Toronto on the 4th day of July, 1977 


Re: NAPP PLASTIC PATFERN PLATE AND NAPP DIRECT 
PLASTIC PRINTING PLATE 


(A) Subsections (B) and (C) of this clause constitute the assignment of 
Jurisdiction to the Union over the process of making Napp plastic pat- 
tern plates (or other plastic pattern plates which are processed and used 
in a like manner) and Napp direct plastic printing plates (or other di- 
rect plastic printing plates processed and used in a like manner) only. 


(B) With respect to Napp plastic pattern plates (or other plastic pattern 
plates which are processed and used in a like manner) letterpress pho- 
toengraving work shall consist of the making of negatives through to 
completion of the pattern plate. 


(C) With respect to Napp direct plastic printing plates (or other direct 
plastic printing plates processed and used in a like manner) letterpress 
photoengraving work shall consist of making of negatives and any 
stripping of the negatives which may be required in the processing of 
such printing plates but shall not include printing frame exposure of 
negatives to plate, washout or developing and the preparation of such 
plate for attachment to the press. 


GRAPHIC ARTS INTERNATIONAL UNION NO. 35-P, G.A.I.U. 
Per: 


Per: 


813 


814 


TORONTO STAR NEWSPAPERS LIMITED 
Per: 
Per:” 


To reiterate, this complaint is in respect of the photoengravers’ claim to exclusively repre- 
sent those doing the work described in article 2 and more specifically in the suplementary 
agreement first negotiated in 1977 re NAPP Plastic Pattern Plate and NAPP Direct Plastic 
Printing Plate and what it views as an attempt by the Star, and more recently the sterotyp- 
ers, to interfere with and diminish its recognition in this regard. 


33 The instant complaint has its roots in a prior complaint filed by the photoengrav- 
ers on February 14, 1979, decision reported [1979] OLRB Rep. May 451. The earlier com- 
plaint flowed from offers of settlement extended by the Star to both the sterotypers and the 
photoengravers which contained the provision that “the assignment (including the processes 
and equipment involved in the making of direct printing plates) shall be at the sole discre- 
tion of the employer.” In addition, the offer of the photoengravers contained the following 
provision: 


“Should the employer assign jurisdiction of direct printing plate mak- 
ing to a union other than the Graphic Arts International Union No. 35, 
G.A.I.U. including the making of negatives and any stripping of nega- 
tives, the terms of Article 2, Section 2 of the main collective agreement 
may be declared null and void by the Employer which shall have the 
sole discretionary right to reassign this work in whatever manner it 
deems appropriate for the efficient operation of its business.” 


Article 2, Section 2 of the photoengravers’ agreement has been set out above. 


4. In response to the position tabled by the Star the photoengravers maintained that 
the issue of jurisdiction between itself and the sterotypers in respect of the introduction of 
direct plastic printing plates had been settled in the previous round of bargaining on the ba- 
sis of the terms of the supplemental agreement and that any attempt to lessen its jurisdiction 
constituted an unfair labour practice. The complaint filed with the Board and the submis- 
sions of counsel for the photoengravers in that case are summarized at paragraph 9 of the 
Board’s earlier decision as follows: 


“Counsel for the complainant argued that the conduct of the two re- 
spondents amounted to an interference with the bargaining rights of 
the complainant. According to counsel, the bargaining position as- 
sumed by the Star would have the effect of leaving it free to cut down 
Local 35-P’s representation rights by assigning the work performed by 
its members to other employees represented by another union. The re- 
spondent union, moreover, by indicating that it would claim all of 
Local 35-P’s work jurisdiction would also be interfering with the bar- 
gaining rights of Local 35-P. Such an encroachment upon its bargain- 
ing rights would not only be inconsistent with the scheme of the Act as 
set out in sections 3, 35, 41, but would also amount to a direct contra- 


5: 
tional dis 


follows: 


vention of sections 56, 58, 59 of the Act. The Star’s bargaining position, 
accordingly, amounted to a failure to bargain in good faith in breach of 
section 14 of the Act since it amounted to both a refusal to recognize 
the union and a demand that would give rise to illegal conduct. Ac- 
cording to counsel for the complainant, the Star had wrongfully placed 
on the bargaining table the issue of the very survival of Local 35-P as a 
bargaining agent at the Star.” 
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In dismissing the earlier complaint the Board characterized it as a “latent jurisdic- 
pute.” While recognizing that the Star’s proposal might eliminate the demarcation 
line between the two unions and result in a different work assignment under the new collec- 
tive agreement, the Board refused to equate the potential reassignment of work with a di- 
munition of the union’s bargaining rights or recognition and stated that the claim for the 
work in question “should be asserted through the jurisdictional dispute provisions under 
section 81 of the Act and not by means of an unfair labour practice complaint.” In support 
of its conclusion the Board reasoned at paragraphs 11 and 12 of its May 3, 1978 decision as 


“It is evident that the arguments of Local 35-P rest firmly on the as- 
sumption that bargaining rights and work jurisdiction can be equated. 
Since the Star’s offer creates the potential for a reduction of Local 35- 
P’s work jurisdiction, that union concludes that there would be a corre- 
sponding reduction in its bargaining rights. As a general rule, however, 
there is no exact equation between bargaining rights and work jurisdic- 
tion. As the Board stated in Metropolitan Toronto Apartment Builders 
Association, [1978])OLRB Rep. Nov. 1022, at p. 1034: 


‘Nor can it be said that the subcontracting clause interferes with 
another union’s bargaining rights contrary to section 56 and 59 of 
the Act. In the Board’s view, there is no exact equation between 
bargaining rights and work jurisdiction, as the complainant at- 
tempted to make out. While the Board recognizes that, without a 
supporting work jurisdiction, bargaining rights in the construction 
industry may wither, the two concepts are not congruent. Under 
The Labour Relations Act, bargaining rights acquired either 
through the certification process or by voluntary recognition only 
entitle a union to be recognized as the exclusive bargaining agent 
for a particular group of employees. The bargaining rights confer- 
red by law do not give a union any particular work jurisdiction, 
and any claim to a work jurisdiction must be asserted and estab- 
lished in the bargaining process through such means as a sub-con- 
tracting provision. Sections 56 and 59 of the Act are intended to 
protect bargaining rights only, and these sections cannot be inter- 
preted as providing protection to a work jurisdiction. Conflicting 
claims to particular work receive much different legislative treat- 
ment, being subject to the procedure established in section 81 of 
the Act for the resolution of jurisdictional disputes.’ 


While the Board recognizes that bargaining units are often defined in 
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In dismissing the complaint on the basis set out above the Board was careful to point out in 
the final paragraph of its decision that its conclusion did not mean that the Star and the 
sterotypers could use the negotiation process to weaken the photoengravers’ claim to the 


terms of certain job classifications or work categories, these descrip- 
tions do not mean that the bargaining agent has an absolute right to the 
work being performed by the group of employees falling within such 
job classifications. The reference to work categories in the bargaining 
unit descriptions, although serving to identify the employees falling 
within the bargaining unit, does not by itself create an unqualified enti- 
tlement to that work. The fact is that some other bargaining agent may 
also have bargaining rights for other employees of that same employer 
that are defined in terms of different work categories, and some of the 
work performed by the employees falling within these work categories 
may overlap to some degree that of the other group of employees. Job 
categories are not watertight and, in fact, there may be considerable 
leakage between categories, giving rise to competing claims for work 
from bargaining agents. This sort of problem, as a general rule, is not 
treated as one involving representation rights of the competing bargain- 
ing agents but as a dispute over work jurisdiction. The Act contem- 
plates that such competing claims to work are to be resolved through 
the jurisdictional dispute procedures set out in section 81.” 


work in question. The Board stated unequivocally at paragraph 16 that: 


6. 


“Local 35-P (photoengravers) is entitled under section 81 of the Act to 
have its claim to the work in question dealt with on its merits. Accord- 
ingly, any attempt to circumvent the jurisdictional dispute procedures 
of the Act by either the Star or Local | in their bargaining would be in- 
consistent with the Act and would amount to a breach of the duty to 
bargain in good faith.” 


The photoengravers and the Star returned to the bargaining table following re- 
lease of the Board’s earlier decision. The Star tabled a revised proposal dealing with Article 
2 and the supplemental agreement re Napp Plastic Pattern Plate on May 16, 1979 which is 


reproduced below: 


“REVISED COMPANY PROPOSAL RE PHOTO ENGRAVERS 
AGREEMENT 


Article 2, Section | — Delete and replace as follows: — 


Except as hereinafter provided, none but members of the Union in 
good standing shall be employed to do any work which is de- 
scribed in Article 2, Section 2. This provision includes Superin- 
tendents and Foremen but only bonafide non-working superin- 
tendents shall not come within the context of this Agreement as 
long as they remain as such. No member of the Union shall be re- 
quired to handle work which emanates from offices where an au- 
thorized legal strike of the G.A.I.U. exists, or to cross a picket line 
in instances where a strike has been authorized by the G.A.I.U. 


Article 2, Section 2 — Delete and replace as follows: — 


The parties to this Agreement have, at the date of this Agreement, 
agreed upon a definition of the operations now included in the 
process of photo engraving in the employer’s operations at | 
Yonge Street, Toronto. The process of photo engraving and its at- 
tendant work is defined as including only the letterpress process 
operations pertaining to the production of negatives, screened 
negatives (including the opaquing thereof), stripping of negatives, 
making of veloxes and special screens when such are to be used as 
part of a full page paste-up which is destined for part of the em- 
ployer’s daily newspaper, but, for greater certainty, shall not in- 
clude the making of negatives from full page paste-ups or the 
making of negatives or other photographic work traditionally per- 
formed by persons employed in departments other than the Photo 
Engraving Department. 


Article 2, Section 3 — As per existing contract. 


Delete Supplemental Agreement set out on Pages 23, 24 and 25 of the 
Collective Agreement dated January 1, 1977 to December 31, 1978 (see 
attached). 


Delete Supplemental Letter Re Napp Plastic Pattern Plate and Napp 
Direct Plastic Printing Plate set out on Pages 29 and 30 of the Collec- 
tive Agreement dated January 1, 1977 to December 31, 1978, and re- 
place as follows: 


SUPPLEMENTAL AGREEMENT TO THE MAIN AGREEMENT 
(AND FORMING PART OF THE MAIN AGREEMENT) 


BETWEEN 
TORONTO STAR NEWSPAPERS LIMITED 
AND 


GRAPHIC ARTS INTERNATIONAL UNION 
NO. 35-P, G.A.I.U. 


Dated at Toronto this day of , 1979 

Re: NAPP PLASTIC PATTERN PLATE 

With respect to Napp plastic plates (or other plastic pattern plates 
which are processed and used in a like manner) letterpress photoen- 
graving work shall consist of the making of negatives through to com- 


pletion of the pattern plate. 


GRAPHIC ARTS INTERNATIONAL UNION NO. 35-P, G.A.I.U. 
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Per. 

Per 

TORONTO STAR NEWSPAPERS LIMITED 
Per: 

Per 


The following day the Star tabled a “craft settlement package” containing term, wage and 
vacation proposals and advised the photoengravers that because of a tentative agreement 
with the sterotypers it was fixed in its position in respect of article 2 and the supplementary 
agreement. The photoengravers responded on May 18, 1979. They agreed with the “craft 
settlement package” but refused to accept the Star’s proposed amendments to article 2 and 
the supplemental agreement and in the result these proposed amendments remained as the 
only matters in dispute between the parties as of May 18, 1979. Failing resolution the Star 
asked the conciliation officer who was in attendance at the May 18th meeting to issue a “no- 
board” report. The “no-board” report was issued on May 25, 1979 with the result that the 
parties are presently in a legal strike-lockout position. 


the The effect of the Star’s proposed amendment to article 2 and the supplemental 
agreement can best be understood if the craft function of both the photoengravers and the 
sterotypers is placed in historical perspective. Reduced to its simplest, the photoengravers 
have been responsible for the making of the pattern plate from which the sterotyper makes 
the press plates used to print the newspaper. Technology has advanced to the point where 
plastic is now used in place of metal in a pattern plate process and will be used in a planned 
direct plate process. In the pattern plate process, which is currently being used by the Star, 
the historical differentiation between the photoengraver and the sterotyper is maintained; 
that is the photoengraver prepares the pattern plate which is delivered to the sterotyper. The 
assignment of work under the plastic pattern plate process is dealt with in the supplemen- 
tary agreement found at page 29 of the old collective agreement between the photoengrav- 
ers and the Star and it is agreed that the amendments proposed by the Star in this round do 
not affect the existing work assignments under the pattern plate process. In the direct plastic 
plate process, which the Star intends to use, the historical demarcation between the pho- 
toengraver and the sterotyper becomes blurred because the pattern plate is also the press 
plate, thereby giving rise to a question as to where the work of the photoengraver ends and 
the work of the sterotyper begins. The supplemental agreement at page 29 of the photoen- 
gravers’ old agreement and the corresponding supplemental agreement at page 34 of the 
sterotypers’ agreement represent a tripartite agreement as to the assignment of work be- 
tween the two crafts under the direct plate process during the term of the old agreement. 
The photography and stripping functions of plate preparation were to be given to the pho- 
toengravers while the etching function was to be given to the sterotyper. 


8. The proposal tabled by the Star on May 16th will alter the assignment of work 
under the direct plate process, as established under the old collective agreements, to the ex- 
tent of assigning certain camera work, which would have been performed by the photoen- 
gravers under the old agreement, to the sterotypers. Under the Star’s proposal the sterotyp- 
ers will be responsible for making the negatives of the full newspaper pages assembled in the 
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photo-composing department. As a result of this proposed change in work assignment the 
complement of photoengravers may be reduced by four. The evidence of Mr. J. Seymour, 
the Star’s Assistant Production Manager of the Production Department, is that the Star’s 
proposal will result in a more direct flow of work and in the more efficient utilization of 
those employed as sterotypers. 


9. Counsel for the photoengravers argues that the tripartite agreement arrived at be- 
tween the Star, the sterotypers and itself in respect of the assignment of work under the di- 
rect plastic plate process, as embodied in the supplemental agreements found in both the 
sterotypers’ and photoengravers’ expired collective agreements establish that those making 
negatives from full page page paste-ups (the camera work in dispute) are represented by the 
photoengravers. Counsel for the photoengravers stresses the fact that this agreement elimi- 
nated competing claims for the work and any possibility of overlapping bargaining rights. 
The photoengravers take the position that the attempt by the Star to now assign the work in 
question to the sterotypers and the tentative agreement between the Star and the sterotypers 
in this regard constitute an unlawful interference with its bargaining rights as established by 
the prior agreement of the parties. Counsel for the photoengravers maintains that the Star’s 
proposal, if accepted, would diminish its recognition to the extent that 4 of its members who 
would have done the work will lose their jobs when the direct process is introduced. Counsel 
argues that in the circumstances there is an “equation” between work jurisdiction and rec- 
ognition and the Board must find that the attempt by the Star to alter the work assignment 
agreement is an unlawful attempt to lessen the scope of its recognition. The photoengravers 
maintain that they have the exclusive right to represent those doing the agreed-upon work 
of the craft and that any attempt to reassign the work of the craft is an attempt to lessen the 
scope of its recognition. 


10. Counsel for the photoengravers relies on the previous Board decision in support 
of the proposition that a party to a collective agreement cannot resort to strike or lockout to 
augment or erode bargaining rights (paragraph 10), that it holds bargaining rights for those 
who do the work described in the old agreement and any refusal by the Star to bargain with 
the sterotyper on behalf of these employees is illegal (paragraph 13) and finally that any at- 
tempt by either of the respondents to circumvent the jurisdictional dispute procedures of the 
Act at the bargaining table would constitute a breach of the duty to bargain in good faith 
(paragraph 16). The latter point forms the basis of an alternative position put forward by 
the photoengravers’ union. It argues that the attempt by the Star to force its agreement to 
the work under threat of economic sanction and the tentative agreement reached with the 
sterotypers constitute an attempt to circumvent section 81 of the Act and to severely preju- 
dice its case in any subsequent section 81 proceeding. In the result counsel for the photoen- 
gravers argues that the Board must find this bargaining conduct to be in breach of section 
14 of the Act. 


11. Counsel for the Star starts with the proposition advanced in the earlier Board de- 
cision that bargaining rights and work jurisdiction are separate concepts not generally con- 
gruent and argues that the proposition is applicable in this case. He argues that by the terms 
of the collective agreement between the Star and the photoengravers the union is not recog- 
nized as bargaining agent for all photoengravers in the abstract but rather as bargaining 
agent for “all employees engaged in the process of photoengraving and its attendant work 
... aS defined in article 2, section 2.” He maintains that the agreement to reference “the 
process ... and its attendant work” to a mutually agreed description of the work evidences a 
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recognition of the dynamics of technological change in the newspaper industry. He argues 
that the parties view article 2 section 2 as dealing with work assignment which is subject to 
change from time to time and in support relies on the language of article 2 section 2 which 
describes the photoengraving process “at the date of this agreement” (i.e. 1977) and speaks 
of operations “now” included in the process, and the history of negotiated change to the 
work jurisdiction of the photoengravers at the Star. Counsel for the Star maintains that the 
employer must be able to change methods of production and be able to efficiently utilize 
manpower, equipment and procedures and that there is nothing in the Act to prohibit him 
from negotiating towards these ends. The Star reasons that while a change in the description 
of the bargaining unit work might result in fewer jobs falling within the scope of the pho- 
toengravers’ recognition, the proposal of the Star recognizes the continuing existence of sep- 
arate bargaining units and bargaining agencies and maintains the bargaining rights of the 
photoengravers in respect of all employees doing the work which will be described as pho- 
toengraving. If we understand the argument of the Star in this regard it is that any dispute 
as to the description of the work of the craft must be characterized as one relating to work 
assignment and not to union recognition where the union continues to represent all those in 
the craft; albeit with a modified description of the work. The Star maintains that the pho- 
toengravers cannot rely on the recognition clause as drafted to freeze work assignments for 
all time. 


12; In reference to the photoengravers’ allegation that the bargaining stance adopted 
by the Star and the sterotypers is in violation of section 14 because it constitutes an unlaw- 
ful attempt to circumvent the jurisdictional dispute procedures of the Act, the Star 
maintains that there is nothing in the Act to prohibit an employer from attempting to re- 
solve potential jurisdictional disputes in advance. The Star argues that while its proposal, if 
accepted, would not preclude a section 81 application in the event other processes were in- 
troduced at the Star or an assignment was made contrary to the collective agreement it 
would resolve a potential jurisdictional dispute in respect of the direct plastic process prior 
to its occurrence and on terms acceptable to all concerned. It is argued that such a result 
would be in keeping with the purposes of The Labour Relations Act whereby employers and 
trade unions “fashion the law that is to govern the workplace.” It is submitted that if such 
agreements are lawful, which they must be, it cannot be unlawful to bargain for their estab- 
lishment or to propose the same or amendments thereto. In the result the Star maintains 
that it has breached neither section 14 nor section 59 of the Act and asks the Board to dis- 
miss the complaint. 


13: Counsel for the respondent sterotypers asks the Board not to place undue empha- 
sis on events occurring since 1977 which, he maintains, ignores the significance of the work 
assignments of the sterotypers which run back as far as the turn of the century. In particular 
he asks the Board not to place undue emphasis upon the photoengravers use of the camera 
under the most recent agreements. Counsel for the sterotypers argues that bargaining over 
work jurisdiction cannot be characterized as an offence under the Act when the work (i.e. 
the making of the press plate) falls within the ambit of the function traditionally performed 
by the union’s membership. The sterotypers maintain, as does the Star, that if work jurisdic- 
tion is a bargainable issue, as it has been in past rounds of negotiations, then it cannot be an 
offence to reach an agreement on the issue and indeed if raised at the bargaining table must 
be addressed under the duty imposed by section 14 of the Act. The respondent union denies 
that it has in any way circumvented the provisions of section 81 of the Act in negotiating as 
it has in that section 81 allows the Board to set aside, leave untouched or amend its collec- 
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tive agreement (if ratified) in any section 81 application brought by the photoengravers. 
Counsel for the sterotypers interprets paragraph 16 of the Board’s earlier decision as mean- 
ing that any attempt to oust the jurisdiction of the Board under section 81 would amount to 
a violation (i.e. any attempt to force one side to contract out of the section). He does not in- 
terpret the paragraph as meaning that an agreement which alters work jurisdiction, even in 
the case of competing claims, amounts to a violation of section 14 of the Act. Counsel for 
the sterotypers asks the Board not to alter the earlier decision in which the Board found that 
representation rights and work jurisdiction could not be equated and characterized the issue 
in this case as one of work jurisdiction. He argues that in view of this distinction and in the 
face of a legitimate claim to the work, the Board cannot find that the bargaining engaged in 
by the sterotypers amounts to a violation of either section 14 or section 59 of the Act. 


14. Turning to the merits. Other than in respect of the reference to 1 Yonge Street in 
the Star’s proposal this panel has no reason to characterize the complaint before it any di- 
fferently than did the panel which disposed of the earlier complaint. This panel, as with the 
previous panel, is of the view that the bargaining unit description defines the complainant’s 
bargaining rights in terms of those employees of the Star who perform certain work as mem- 
bers of the photoengravers’ craft. The complainant has the exclusive right to represent all 
those who do the work as members of the craft. For the reasons found at paragraphs 11 and 
12 of the Board’s earlier decision, however, the complainant photoengravers do not have an 
absolute claim to the work nor is the work description frozen for all time absent their agree- 
ment to alter it. Whereas the previous panel was faced with an attempt by the Star to bar- 
gain for a discretion to assign the work, this panel is faced with an attempt by the Star to ne- 
gotiate an immediate change to the work description. Although it is now possible to 
determine how many members of the photoengravers may lose their jobs as a result of the 
proposed amendment to the work description, the result is not to transform this into a rec- 
Ognition matter. 


15. A union holding the bargaining rights for a craft unit of employees, as distin- 
guished from an all employee unit, represents only the employees working within that craft. 
Regardless of whether the work of the craft is expressly set out in the collective agreement, 
the bargaining rights of the union representing a craft unit of employees are circumscribed 
by its established work jurisdiction. Consequently, any alteration in work assignment affects 
the scope of its representation rights. It follows that the Board is given the authority under 
section 81, the section of the Act dealing with work jurisdiction disputes, to alter the bar- 
gaining unit determined in a Board certificate or defined in a collective agreement as it con- 
siders proper for there is an inherent recognition element to many work jurisdiction dis- 
putes. This is not to say, however, that there is an equation between work jurisdiction and 
recognition even where members of one union lose their jobs as a result of a change in a 
work assignment. If the matter involves an assignment of work between competing unions 
and not an attempt to deal with other than the bargaining agent recognized for the employ- 
ees in the craft unit, then it is essentially a work jurisdiction dispute and must be treated as 
such. 


16. The complainant photoengravers rely on the possible loss of 4 jobs and argue that 
if the matter is not one of recognition and if they are not permitted to rely on section 59 of 
the Act and the other sections of the Act which maintain a trade union’s exclusive bargain- 
ing rights, another union or the employer could wipe out the existence of a craft unit under 
the guise of a change in work assignment. The position of the photoengravers ignores the 
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existence of section 81 of the Act. The employer cannot unilaterally wipe out the existence 
of a craft by reassinging the work of the craft, and neither can the other trade union by re- 
quiring the work to be reassigned. These actions can found a section 81 complaint and a full 
hearing on the merits. If in the end result there is a loss of jobs they will have been lost as a 
result of a work assignment supported on its merits and not as a result of disregarding the 
bargaining rights of one of the trade unions. 


lis While the Board characterizes the complaint before it as essentially one of work 
assignment, the proposal tabled by the Star makes specific reference to its operations at | 
Yonge Street in contrast to the wording of the existing article 1 section | and article 2 sec- 
tion 2. Clearly, if the Star is attempting to restrict the scope of the union’s recognition to the 
street address, as it appears to be doing, it is attempting to lessen the geographic scope of 
the union’s recognition. The Board held in United Brotherhood of Carpenters and Joiners 
[1978] OLRB Rep. Aug. 776 that a trade union could not seek to acquire a voluntary exten- 
sion of its bargaining rights by threat of economic sanction. The Board found that while the 
parties may raise the matter in bargaining it is not an issue which could force bargaining to 
an impasse. The Board reasoned that any attempt to make such a demand the subject mat- 
ter of a strike was contrary to the scheme of the Act and hence in violation of the duty to 
bargain in good faith imposed under section 14 of the Act. The Board concluded in that 
case that: 


“Just as an employer cannot use its economic leverage to bargain out of 
established bargaining rights a trade union cannot use its economic le- 
verage to attempt to extend bargaining rights.” 


The bargaining impasse between the Star and the photoengravers has extended into the 
open period so that either side is free to resort to economic sanctions in support of their re- 
spective positions. In the Board’s view a strike or lockout is now imminent and in so far as 
the Star’s proposal represents an attempt to restrict the scope of the union’s geographic rec- 
ognition to 1 Yonge Street the Star is in violation of section 14 and must modify its proposal 
so as it does not impinge upon the geographic scope of the union’s recognition. 


18. The fact situation before this Board is substantially different than that upon 
which the Board dismissed the earlier section 14 complaint. Since the issuance of the 
Board’s earlier decision the Star has amended its position so that it no longer seeks a discre- 
tion in respect of work assignment but rather is attempting to alter the work description in 
the collective agreement. All other matters have been tentatively settled so that work juris- 
diction remains as the only matter in dispute and the Minister has issued a “no board” re- 
port so that the parties are currently in a legal strike/lockout position. In addition the Star 
has negotiated a tentative settlement with the sterotypers which includes a work description 
which overlaps with that found in the expired photoengravers’ collective agreement. It is 
against these critical facts that this panel must decide if either or both of the respondents 
have violated section 14 of the Act. 


1D: Both respondents rely in large measure on the legality of the work assignment 
agreements previously negotiated by the parties and argue that if such agreements are legal 
within the framework of the Act it cannot be illegal to bargain for them. This argument is 
sound in so far as it goes. The respondents, however, ignore the fact that the negotiations 
between the Star and the photoengravers have reached an impasse over this very issue and 
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that a strike or lockout is now imminent. Clearly there is nothing unlawful about attempting 
to work out an agreement between interested parties and indeed, such agreements are con- 
templated under the Act and the parties are to be encouraged in this regard. In this round, 
however, in contrast to the last round of negotiations, the Star and the photoengravers have 
not been able to reach a voluntary agreement. It is clear that if the work description is to be 
altered it will be as a result of economic leverage. The Board must assess the bargaining be- 
tween the parties in light of this fact and in light of the provisions of section 81 of the Act. 


20. The relevent subsections of section 81 of the Act are set out below: 


“(1) The Board may inquire into a complaint that a trade union or 
council of trade unions, or an officer, official or agent of a trade union 
or council of trade unions, was or is requiring an employer or an em- 
ployers’ organization to assign particular work to persons in a particu- 
lar union or in a particular trade, craft or class rather than to persons in 
another trade union or in another trade, craft or class, or that an em- 
ployer was or is assigning work to persons in a particular trade union 
rather than to persons in another trade union, and it shall direct what 
action, if any, the employer, the employers’ organization, the trade un- 
ion or the council of trade unions or any officer, official or agent of any 
of them or any person shall do or refrain from doing with respect to the 
assignment of work. 


(8) Where a complaint is made under subsection | and the complainant 
alleges that a strike is imminent or is taking place by reason of the re- 
quirement as to the assignment of work or by reason of the assignment 
or work, the Board may, after consulting any employer, employers’ or- 
ganization, trade union or council of trade unions that in its opinion is 
concerned, make such interim order with respect to the assignment of 
the work as it in its discretion considers proper. 


(9) The Board may in an interim order or direction or at any time after 
the making of such interim order or direction direct any person, em- 
ployee, employer, employers’ organization, trade union or council of 
trade unions and their officers, officials or agents to cease and desist 
from doing anything intended or likely to interfere with the terms of an 
interim order or direction respecting the assignment of work. 


(10) The Board shall file in the office of the Registrar of the Supreme 
Court a copy of an interim order or direction made under this section, 
exclusive of the reasons therefor, in the prescribed form, whereupon the 
interim order or direction shall be entered in the same way as a judg- 
ment or order of that court. 


(11) After an interim order or a direction has been entered it is enforce- 
able by a person, employee, employer, employers’ organization, trade 
union or council of trade unions affected as a judgment or order of the 
Supreme Court on the day next after the day fixed for compliance in 
the interim order or direction. 


824 


(18) Where an employer is a party to or is bound by two or more collec- 
tive agreements and it appears that the description of the bargaining 
unit in one of such agreements conflicts with the description of the bar- 
gaining unit in the other or another of such agreements, the Board may, 
upon the application of the employer or any of the trade unions con- 
cerned, alter the description of the bargaining units in any such agree- 
ment as it considers proper, and the agreement or agreements shall be 
deemed to have been altered accordingly.” 


Ze The scheme of collective brgaining envisaged by The Labour Relations Act in- 
volves several related elements: the establishment of the trade union as the exclusive bar- 
gaining agent for a defined group of employees; the legal requirements that the union and 
employer bargain with a view to concluding a collective agreement; and the legal enforcea- 
bility of any agreement that is subsequently reached. With certain minor exceptions, the Act 
does not prescribe the contents of collective agreements, nor does it prevent the parties from 
resorting to economic pressure to resolve a bargaining impasse. The right to strike or lock- 
out is an integral part of the bargaining process, and it is recognized that the terms and con- 
ditions of employment will, in large measure, reflect the relative bargaining power of the ne- 
gotiating parties. Once a collective agreement is in place however, neither party is free to use 
its economic strength to settle disputes which subsequently arise. The legislature has deter- 
mined that such disputes must be resolved by a process of third party adjudication and the 
parties are no longer free to rely upon their bargaining power to secure a favourable settle- 
ment. Similarly, section 81 involves a legislative determination that disputes respecting work 
jurisdiction should not be the basis for economic conflict, although they can, of course, be 
settled through joint negotiation. Section 81 of the Act sets out a detailed procedure for re- 
solving work jurisdiction complaints and gives broad powers to the Board to direct what ac- 
tion, if any, the employer, the employers’ organization, the trade union or any council of 
trade unions or any Officer, agent or official of any of them or any person shall do or refrain 
from doing with respect to the assignment of work. These work jurisdiction provisions sup- 
plement the general dispute resolution mechanisms contained in the parties’ collective 
agreement. The powers given to the Board under Section 81 extend to the alteration of bar- 
gaining units determined in a certificate or defined in a collective agreement. In addition, 
the Board is given broad powers to respond on an interim basis where a complaint is made 
under the section and the complaint alleges that a strike is imminent or is taking place by 
reason of the requirement as to the assignment of work or by reason of the assignment of 
work. Section 81(8) is not limited by reference to either legal or illegal strikes and hence the 
Board’s interim authority under the section applies in respect of any strike which is immi- 
nent because of a dispute between unions as to work asssignment. It is apparent that section 
81 is inserted to provide a means of resolving jurisdiction disputes outside the “self help” 
means of a strike. 


22. In view of the express provisions in section 81, respecting the resolution of juris- 
dictional disputes, are the parties free to resort to economic conflict to settle these matters, 
and can a party be bargaining in good faith if it presses the issue to an impasse and precipi- 
tates a strike? The answer must be no. It is inconceivable that the Act would contemplate 
resort to strike or lockout in support of a work assignment objective which could properly 
be made the subject matter of a section 81 complaint upon the actual assignment of the 
work. If such were the case the strike/lockout would be tenuous and perhaps fruitless exer- 
cise in that the Board, on any subsequent application under the section, would be required 
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to assess the merits and could decide the matter independently of the results achieved by 
use of what might have been a prolonged and costly economic struggle. The work assign- 
ment agreement thus achieved, in contrast to the other terms of settlement, would be sub- 
ject to review and possible alteration by the Board. Under the section the Board may make 
its determination notwithstanding the work assignment provisions of any collective agree- 
ment and, in appropriate circumstances, can even “rewrite” those provisions. In a general 
sense then it can be seen that bargaining issues relating to work jurisdiction which could be 
made the subject of a section 81 application do not easily fit within the process of free col- 
lective bargaining and enforceability as established under the Act. More specifically, the 
broad interim powers given the Board under section 81(8) to deal with work jurisdiction 
complaints where a strike is imminent underscores the qualitative difference between work 
jurisdiction and the usual subject matters giving rise to strike or lockout. If a strike is immi- 
nent because of a bargaining demand for a work assignment involving work being done by 
another union it can be met with a section 81(8) complaint and in response the Board may 
issue an interim order which removes the work jurisdiction issue from the realm of bipartite 
economic strugle and paves the way for a hearing on the merits involving all interested par- 
ties. On its face then section 81 qualifies the union’s right to strike and prevents the develop- 
ment of a situation in which the assignment of work will be determined by the relative eco- 
nomic strength of either of the competing unions or the employer. 


2. In United Brotherhood of Carpenters and Joiners, supra, the Board found that while 
the parties could discuss the issue of recognition at the bargaining table it could not become 
the subject matter of a strike. The Act provides a means for the acquisition of bargaining 
rights and it is inconsistent with the scheme of the Act to take a demand for “voluntary” 
recognition to an impasse. Accordingly, the party pressing the demand to an impasse was 
held to have breached the duty to bargain in good faith. Similarly, the Board is of the view, 
having regard to the scope of section 81(1) of the Act, that it would not be consistent with 
the overall scheme of the Act to take a demand for work assignments which could form the 
subject matter of a section 81 complaint (either at the time or upon the actual assignment of 
work) to a bargaining impasse. The Act provides a comprehensive vehicle for resolving 
these multi-party disputes and hence the issue cannot form the proper subject matter of a 
strike or lockout within the context of bipartite negotiations. If taken to a bargaining im- 
passe as in this case, therefore, the issue must be withdrawn from the bargaining table with- 
out prejudice to a subsequent hearing under section 81 of the Act. The parties are encour- 
aged to seek voluntary agreement in respect of competing work jurisdiction, as the parties to 
the instant application have done in the past, but any attempt to use ecomonic sanctions or 
the immediate threat of same to force a settlement or to compromise the position of another 
in respect of a work assignment dispute which may become the subject matter of a section 
81 complaint is contrary to the scheme of the Act and is, therefore, in violation of section 14 
of the Act. It could be argued that both parties to the negotiations are in breach of the duty 
to bargain in good faith when work jurisdiction becomes the subject matter of a bargaining 
impasse. The Board is of the view, however, that it must look to the status quo in assessing 
the bargaining conduct which has led to the impasse. 


24. In this case it is the Star which is attempting to force acceptance of an arrange- 
ment other than the status quo as embodied in the previous collective agreement and in so 
doing is requiring the photoengravers to possibly prejudice their position in any subsequent 
section 81 proceedings. Indeed, the Star maintains in its representations that if an agree- 
ment is achieved through the use of free collective bargaining a potential jurisdictional dis- 
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pute will be effectively disposed of. In its earlier decision the Board stated that neither the 
Star nor Local | (sterotypers) could use the negotiation process to weaken the photoengrav- 
ers’ claim to the work in question. The Star, however, has ignored the caution contained in 
the Board’s earlier decision and has misused the bargaining process by pursuing its demand 
to a bargaining impasse. The photoengravers have refused to voluntarily alter the existing 
agreement and accordingly, the Board hereby finds, in the face of a bargaining impasse, 
that the refusal of the Star to withdraw its demand without prejudice to whatever position it 
might take in any subsequent section 81 complaint, constitutes a violation of the duty con- 
tained in section 14 of the Act. 


23% The Board, therefore, declares that the respondent, Toronto Star Newspapers 
Limited, by pursuing its work assignment demands to a bargaining impasse has acted in a 
manner inconsistent with the scheme of the Act and has thereby failed to meet the obliga- 
tion contained in section 14 of the Act. 


26. Without passing comment on the merits of the sterotypers’ claim to the work in 
question, we are satisfied that the sterotypers did not violate the Act in seeking and achiev- 
ing tentative agreement with the Star in respect of its claim to this work. The Board does not 
view the prior agreements as necessarily settling the competing claims for all time as is sug- 
gested by the photoengravers. The Board has found that the issue before it is not one which 
can be primarily characterized as recognition and accordingly, the Board hereby dismisses 
the complaint against the Printing and Graphic Communications Union No. N-1. The 
agreement between the Star and the sterotypers in respect of this work does not compromise 
the photoengravers’ claim to the work under section 81 within the meaning of paragraph 16 
of the Board’s earlier decision. The tentative agreement stands and if ratified a collective 
agreement will exist with work jurisdiction which overlaps with that found in the photoen- 
gravers’ agreement. Section 81 of the Act is designed to deal with such conflicting work ju- 
risdictions and the Board has broad powers to direct what action shall be taken including 
the power to alter bargaining unit descriptions. 


DECISION OF BOARD MEMBER C. G. BOURNE: 


The decision of Mr. Bourne will follow. 
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0621-79-R Trent Metals Employees Association, (Applicant), v. Trent 
Metals Limited, (Respondent) v. United Electrical, Radio and Machine 
Workers of America (UE), (Intervener). 


Certification — Collective Agreement — Timeliness — Trade Union Status — Applicant enter- 
ing into recognition agreement during organizing drive by intervenor — No ban to intervening certifica- 
tion application — Applicant receiving employer support 


BEFORE: Keven M. Burkett, Vice-Chairman, and Board Members C. A. Ballentine and R. 
Redford. 


DECISION OF KEVIN M. BURKETT, VICE-CHAIRMAN AND BOARD MEMBER R. 
REDFORD, August 31, 1979 


A. The name “Trent Metals Ltd.” appearing in the style of cause of this application 
as the name of the respondent is amended to read “Trend Metals Limited”. 


2. This is an application for certification. There is also filed with the Board an appli- 
cation for certification by the intervener prior to the terminal date of the initial application. 


3. The registrar in a letter dated July 6th, 1979 advised the applicant organization 
that it must be prepared at the hearing to satisfy the Board that it is a trade union within the 
meaning of the Act. The Board heard evidence from Mr. Bruce Dewar concerning the trade 
union status of the applicant organization. The evidence establishes that on June 20, 1979 
Mr. Dewar convened a meeting of 35-40 bargaining unit employees immediately after work. 
The meeting was held in a warehouse used by the company which is adjacent to the compa- 
ny’s production facilities. Copies of a proposed constitution were circulated. A majority of 
those present signed Certificates of Membership which read: 


“CERTIFICATE OF MEMBERSHIP TO TRENT METAL EM- 
PLOYEES ASSOCIATION (TMEA) 


I after reading and agreeing in principle with the drafted con- 
stitution of T.M.E.A. will become a member of T.M.E.A. and will 
abide by the constitution. 


I have paid at least one dollar ($1.00) initiation fee or monthly dues 
and will acknowledge this form as a legal receipt. 


I am aware that one form will become my personal property and the 
other form will be retained by the applicant as evidence to be presented 
to the Ontario Labour Relations Board. 

Signed by 
COUNTERSIGNED & WITNESSED BY 


iLhistardaysot en 19795" 
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A subsequent meeting was held after work on June 25, 1979 at the same warehouse. A ma- 
jority of those present ratified the constitution and agreed to a formula for the election of 
officers. Nominations were held and officers elected pursuant to the provisions of the consti- 
tution on June 26, 1979. The purpose of the applicant organization as set out in its consti- 
tuion is to enter into a collective contractual labour agreement for its members with Trent 
Metals Limited and in summary, to otherwise represent its members in their employment 
relations with Trent Metals. The applicant organization has a bank account and duly elec- 
ted officers. Having regard to all of the foregoing the Board is satisfied that the applicant or- 
ganization is a trade union within the meaning of the Act. 


4. The evidence also establishes that on June 28, 1979, the Trent Metals Employees 
Association and the respondent employer entered into what purports to be a recognition 
agreement. The agreement is set-out below: 


“T.M.E.A. (Trent Metals Employees Association) 
and 


Trent Metals Ltd. — Employer 
T.M.E.A. having submitted to Trent Metals Ltd. 
A) Acopy of T.M.E.A. Constitution 


B) A note declaring that more than sixty per cent of eligible Employ- 
ees have signed membership cards and paid dues in accordance 
with requirements of the Ontario Labour Relations Board. 


C) That by secret ballot the Members of T.M.E.A. have elected the 
undersigned as their executive. 


Therefore, the Employer (Trent Metals Ltd.) hereby agrees to recognize 
the Association (T.M.E.A.) as sole bargaining agent for All Employees, 
and, that both parties agree to enter into formal discussions to formu- 
late a collective Agreement in accordance with guidelines of the On- 
tario Labour Relations Act. 


Signed on behalf of 
T.M.E.A. Trent Metals Ltd. 
(Trent Metals Employees 
Association) 
(Sgd.) Gary Cummings (Sgd.) Brian A. Clark 
President President 
(Sgd.) Stephen Merrin (Sgd.) Alexander Clark 
Vice-President Vice-President 
(Sgd.) Terry Beach 


Treasurer 
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(Sgd.) Lynda Edwards Signed at Peterborough 
Secretary this 28th day of June 1979 at 
2: S0-A. ML 


Immediately following the signing of this agreement the applicant and representatives of the 
respondent commenced to negotiate certain terms and conditions of employment. A “wage 
rate settlement” was concluded which was communicated to the employees by memoran- 
dum dated July 11, 1979. 


D; The intervener trade union commenced its organizing drive in respect of the re- 
spondent’s employees on or about June 20, 1979. It signed seven employees into member- 
ship on or about June 20, 1979. It signed seven employees into membership on June 21, 
1979 and a further fourteen employees were signed into membership on June 22, 1979. In 
total the intervener union signed twenty-five of the respondent’s employees into member- 
ship between June 21, 1979 and June 28, 1979; the day the employer entered into the pur- 
ported recognition agreement with the applicant. The intervener trade union has submitted 
only two membership cards signed in the period June 28 to July 13, 1979, the terminal date 
in respect of this application. The intervener filed its application in respect of the respon- 
dent’s employees on July 13, 1979 the terminal date of the initial application. 


6. The Board must decide what effect, if any, it is prepared to give the purported 
recognition agreement and the “wage rate settlement” negotiated between the applicant and 
respondent. If the recognition agreement is allowed to stand and with it the “wage rate” 
agreement with the applicant and respondent then the application of the intervener must be 
found to be untimely. Where an employer and a trade union which has not been certified as 
the bargaining agent for the respondent’s employees enter into a collective agreement, or a 
recognition agreement the Board, upon the application of an employee in the bargaining 
unit or any trade union that represents an employee in the bargaining unit, made within one 
year of the signing of the collective agreement or recognition agreement, is given a broad 
discretion under section 52 of the Act, to declare that the trade union was not entitled to 
represent the employees in the bargaining unit. Under the provisions of section 52(4) the 
trade union ceases to represent the employees in the defined bargaining unit in either the 
recognition agreement or the collective agreement and “any collective agreement in opera- 
tion between the trade union and the employer ceases to operate ...” upon the Board mak- 
ing a declaration under subsection | of section 52. Section 52(1) the Act provides: 


“Where an employer and a trade union that has not been certified as 
the bargaining agent for a bargaining unit of employees of the em- 
ployer enter into a collective agreement or a recognition agreement as 
provided for in subsection 3 of section 15, the Board may, upon the ap- 
plication of any employee in the bargaining unit, during the first year of 
the period of time that the first collective agreement between them is in 
operation or, if no collective agreement has been entered into, within 
one year from the signing of such recognition agreement, declare that 
the trade union was not, at the time the agreement was entered into, en- 
titled to represent the employees in the bargaining unit.” 


The Board is satisfied that the intervener’s application for certification in this matter is also 
an application under section 52. Implicit in the intervener’s application is the request that 
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the Board strike down the recognition agreement which, if upheld, would serve as a bar to 
its certification. 


Ts The recognition agreement between the applicant and the respondent employer 
was entered into at a time when the intervener trade union was in the process of signing em- 
ployees of the respondent into membership. Indeed the intervener had signed more than 
one third of the respondent’s employees into membership at the time the recognition agree- 
ment was entered into therefore, there was a legitimate contest between the two unions at 
the time as to which one would become the bargaining agent for the respondent’s employ- 
ees. Having regard to this fact the Board hereby declares, pursuant to its authority under 
section 52 of the Act, that the applicant was not entitled to represent the respondent’s em- 
ployees at the time the recognition agreement was entered into. Accordingly, that agree- 
ment and the “wage settlement”, whatever it may have been, cease to operate and cannot 
bar the intervener’s application. The Board must consider both applications. 


8. Section 12 of the Act provides: 


“The Board shall not certify a trade union if any employer or any em- 
ployers’ organization has participated in its formation or administra- 
tion or has contributed financial or other support to it or if it discrimi- 
nates against any person because of his race, creed, colour, nationality, 
ancestry, age, sex or place of origin.” 


The Board is proscribed by statute from certifying a trade union if any employer has con- 
tributed financial or other support to it. The Board can think of no more meaningful sup- 
port in the context of a bi-union contest of membership, as in this case, than the extension 
of recognition to one of the two unions. The effect of such recognition is to indicate the em- 
ployer’s desire to deal with that union to the exclusion of the other and to thereby chill, if 
not destroy, the organizing campaign of the unrecognized trade union. Indeed in this case 
the intervener union submitted only two membership cards which were signed after the ap- 
plicant and the respondent company entered into their recognition agreement. In the cir- 
cumstances the Board must find that the applicant has been the recipient of employer sup- 
port within the meaning of section 12 of the Act and dismiss its application. 


ve Turning to the intervener’s application. By agreement of the parties, the Board 
finds that all hourly rated employees engaged in manufacturing, shipping, and truck drivers 
(excluding sales, office and supervisory staff) employed by Trent Metals Limited, in the City 
of Peterborough, Ontario, who serve the needs of industry in Central and Eastern Ontario, 
constitute a unit of employees of the respondent appropriate for collective bargaining. 


10. The Board is satisfied on the basis of all the evidence before it that less than for- 
ty-five per cent of the employees of the respondent in the bargaining unit, at the time the ap- 
plication was made, were members of the applicant on July 13, 1979, the terminal date fixed 
for this application and the date which the Board determines, under section 92(2)(j) of The 
Labour Relations Act, to be the time for the purpose of ascertaining membership under sec- 
tion 7(1) of the said Act. 


ae The intervener’s application is therefore dismissed. 


DECISION OF BOARD MEMBER C.A. BALLENTINE: 
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4 The majority of the Board considered the formation and organization of the ap- 
plicant and found that it had properly constituted itself as an employee’s organization. 
While I agree that the applicant had taken the necessary legal steps to form a “trade union” 
the employer’s participation in the formation of the applicant does not now permit it to be 
given status as a trade union. The use of the company’s facilities immediately after working 
hours for meetings called by the applicant must lead to the inference that the employer 
knew what the premises were being used for, and that the employer approved of and sup- 
ported the formation of the applicant as a trade union. In my opinion, that is sufficient to 
disqualify the applicant from being recognized as a trade union by the Board. 


2 A finding that the applicant is not a trade union would have been sufficient to dis- 
pose of the recognition agreement bar raised by the parties to the intervener’s request for 
certification. However, the majority of the Board have determined that at the time the appli- 
cant and the respondent entered into the recognition agreement, the applicant was not enti- 
tled to represent the respondent’s employees. I agree with the majority of the Board in that 
determination. I also agree with the Board’s declaration pursuant to section 52 of the Act 
which terminates the effect, if any, that the recognition agreement and wage settlement have 
with respect to the respondent’s employees. 


C: The Board has found that the applicant has received employer support within the 
meaning of section 12 of the Act, thus the applicant is prohibited from being certified by the 
Board. The Board has found that the effect of the employer giving its support to the appli- 
cant was to “... chill, if not destroy, the organizing campaign of the unrecognized trade un- 
ion. Indeed in this case the intervener union submitted only two membership cards which 
were signed after the applicant and the respondent company entered into their recognition 
agreement”. 


4. The employer, by the giving of “other support” to the applicant and by interfer- 
ing in the formation and selection of a trade union by employees contrary to section 56 of 
the Act stopped the organizing campaign of the intervener and made any further attempts 
at organizing fruitless. Under the circumstances, I am of the opinion that the Board may en- 
tertain an application by the intervener for certification under section 7a of the Act to rem- 
edy the chilling effect of employer’s violations of the Act. There was sufficient evidence be- 
fore the Board to find that intervener had membership support adequate for purposes of 
collective bargaining and that the actions of the employer in this case contravened the Act 
to the extent that the true wishes of the employees are not likely to be ascertained by a rep- 
resentation vote. 
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2007-78-R United Association of Journeymen and Apprentices of the 
Plumbing and Pipefitting Industry of the United States and Canada, Local 
819, (Applicant), v. The Tower Company (1961) Ltd. and Burjan Construction 
Company Ltd. Joint Venture, (Respondent). 


Natural Justice — Board reaching decisions based only on evidence before it and relevant 
jurisprudence 


BEFORE: Ian C.A. Springate, Vice-Chairman and Board Members H.J.F. Ade and C.A. 
Ballentine 


DECISION OF THE BOARD; August 24, 1979 


I. This is an application for certification in which the Board issued a decision on 
June 6, 1979, [1979] OLRB Rep. June 583. The respondent has written to the Board request- 
ing that it reconsider this decision. 


2: At the hearing it was the position of the respondent that the Board lacked juris- 
diction to entertain the application and also that the respondent was not the employer of 
the employees affected by the application. In support of this position counsel for the respon- 
dent led certain evidence before the Board and made certain submissions concerning the 
conclusions she would have the Board draw from this evidence. The applicant was repre- 
sented by a layman whose brief submissions did not really deal with the legal issues raised 
by counsel for the respondent. Notwithstanding this fact, the Board determined that the evi- 
dence before it did not support the position being argued for by counsel for the respondent. 
Instead, on the basis of the evidence, the Board concluded that it did have jurisdiction to 
entertain the application and also that the respondent was the employer of the employees. 
With respect to these developments the respondent in its request for reconsideration made 
the following submissions: 


“It is respectfully submitted that in the particular case before the Board 
an injustice was done to the Respondent as a result of the Board having 
assumed the role of the Applicant and in camera, constructed argu- 
ments not raised by the Applicant at the time of the hearing. In so do- 
ing the Board has denied the Respondent the right to point out incon- 
sistencies, contradictions and to submit further arguments in reply. 
This is not a case where the Applicant can plead surprise since the Ap- 
plicant was fully appraised prior to the hearing of the arguments which 
were to be made before the Board. Surely there must be some onus on 
the Applicant to make representations before he can succeed in having 
the Board conclude in his favour.” 


oy There was never any question but that the applicant regarded the respondent as 
the employer of the employees and that it viewed the Board as having jurisdiction to enter- 
tain the application. Indeed, these points are clear from the face of the application itself. 
The respondent’s objection to the Board’s decision arises from the fact that although the re- 
spondent’s position was supported at the hearing by a well-presented legal argument and 
the applicant’s was not, the Board nevertheless adopted the applicant’s position. The Board 
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in its deliberations did not, however, assume the role of the applicant. Rather it concluded 
that the evidence before it did not support the position being contended for by the respon- 
dent. While a well-presented submission as to the conclusions the Board should draw from 
the evidence may well affect the outcome of a case, a well presented submission by itself 
cannot guarantee success, even when the other party’s presentation is not of the same high 
caliber. In the final result the Board must reach its conclusions on the basis of the evidence 
before it. This being so, we are not satisfied that the fact that the Board reached the conclu- 
sions it did resulted in an injustice to the respondent such as to cause the Board to recon- 
sider its decision. 


D Having regard to the above, the Board declines to reconsider its decision of June 
6, 1979. 
6. The applicant and the respondent have now reached agreement as to the descrip- 


tion of the bargaining unit and the list of employees. Having regard to this agreement the 
Board finds that all employees of the respondent in the City of Cornwall save and except 
foremen, persons above the rank of foreman, persons who regularly work not more than 
twenty-four (24) hours per week, office and sales staff and local contact men, constitute a 
unit of employees of the respondent appropriate for collective bargaining. 


8. A certificate will issue to the applicant. 


1731-78-R Canadian Food and Allied Workers Local Unions 175 and 633 
(Amalgamated Meat Cutters and Butcher Workmen of North America, 
affiliated with the AFL-CIO-CLC), (Applicant), v. Valdi Inc., (Respondent). 


Bargaining Rights — Related Employer — Collective agreement defining bargaining rights by 
business type — Similar business opened by related employer — Board determining new business not 
within scope of collective agreement — Board declining to issue declaration 


BEFORE: Arthur L. Haladner, Vice-Chairman, and Board Members O. Hodges and F. W. 
Murray. 


APPEARANCES: D. J. Wray and Dan Doyle for the applicant; C. M. McKeown, Q.C. and B. 
Adams for the respondent. 


DECISION OF THE BOARD; August 14, 1979 


iF The name “Steinberg’s Inc. and Valdi Discount Foods” appearing in the style of 
cause of this application as the name of the respondent is amended to read: “Valdi Inc.”. 
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Dae This is an application made pursuant to section 1(4) of The Labour Relations Act. 
The applicant, Canadian Food and Allied Workers Local Unions 175 and 633, is seeking a 
declaration that the respondent Valdi Discount Foods (Valdi) is bound by the collective 
agreement currently in existence between itself and the respondent Steinberg’s Inc. (Stein- 
berg’s). In that agreement, which is effective from June 22, 1978 to June 21, 1980, the appli- 
cant is recognized as the exclusive bargaining agent for all employees of Steinberg’s in its re- 
tail food supermarkets in the Province of Ontario exclusive of certain counties. 


Es Before outlining the salient facts relating to the operation of Valdi, and its 
relationship to Steinberg’s and Miracle Food Mart (which, prior to Valdi’s introduction — in 
October 1978 — represented Steinberg’s only retail food outlets), we should indicate the gen- 
esis of the bargaining rights which the applicant now holds. To determine the scope of these 
rights is the major task confronting the Board in this case. 


4. Commencing in 1961, after the applicant was certified for the meat department 
employees of Steinberg’s in its stores in London, the parties have negotiated a series of col- 
lective agreements. In 1962 — after the applicant was successful in obtaining certificates for 
twenty other stores — moving from London to Toronto — Steinberg’s decided voluntarily to 
grant to the applicant recognition for all employees in its “retail stores” (Ontario Division). 
As a result of this grant of voluntary recognition the unorganized supermarkets then in ex- 
istence, and administered by Steinberg’s Ontario Division, came under the Collective 
Agreement as did the Ontario Division supermarkets which were subsequently opened. 


>; In 1972 the wording of the recognition clause was narrowed; the grant of recogni- 
tion was confined to all employees of Steinberg’s in its retail food supermarkets, in the Prov- 
ince of Ontario, exclusive of certain counties, and the language has continued in that form 
to this day. The uncontradicted evidence of the respondent establishes that the change from 
retail stores to retail food supermarkets came about as a result of a proposal by Steinberg’s 
to that effect and that the change in the geographic description — from Ontario Division to 
the Province of Ontario — was instituted at the request of the applicant. Mrs. Joy Reese, the 
manager of personnel services for Miracle Food Mart, and a participant in the 1972 negoti- 
ations, gave evidence that the applicant accepted its proposal to narow the definition of the 
enterprise because it more accurately reflected the business it was then operating. She allow- 
ed, however, that in 1972 there was no discussion between the parties as to the meaning of 
the term “retail food supermarket”, nor discussions about any food stores other than the 
Miracle Food Marts, as Steinberg’s Ontario Division supermarkets were by this time 
known. Prior to 1970 Steinberg’s supermarkets in Ontario were known as Steinberg’s as they 
were, and are still known in Quebec, and in Ottawa and Cornwall, where the supermarkets 
are part of Steinberg’s Quebec Division. 


6. In 1972 the respondent had other operations fitting the description retail stores — 
namely, a catalogue store selling small appliances and furniture. However, it did not at that 
time have any other retail food stores. 


Te The description “retail food supermarket” is, the Board was informed, unique in 
the industry; other collective agreements, including those between the applicant and Lob- 
laws and A & P recognize the union as the exclusive bargaining agent for employees in the 
employer’s “retail stores”. 
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8. In addition to its retail food outlets — Miracle Food Mart and now Valdi — 
Steinberg’s currently owns department stores (“Miracle Marts”), restaurants, a flour and a 
sugar mill, a bakery, and a delicatessen, and a corporate real estate firm. Valdi, which com- 
menced operations in October of 1978 — it was incorporated in August — now has four stores 
in operation — one at Dundas Street East, Mississauga, one at Eglinton Avenue East, North 
York, one at Birchmount Road, Scarborough, and one in Hamilton. 


2. Prior to their being occupied by Valdi, none of these locations were used by Mira- 
cle Food Mart or any other Steinberg’s operation. One of the stores had previously been uti- 
lized by A & P — five years ago — but was at the time of its occupation being used for electio- 
neering purposes; another was an “Ultra Mart”, an operation similar to Valdi, that failed; 
the other two stores were both occupied in part of the Bad Boy. The Valdi locations, all of 
‘which were selected (and the leases negotiated) by Steinberg’s corporate real estate division, 
are located in small shopping plazas. None of these plazas contain any food chain stores. 


10. Valdi stores differ from Miracle Food Marts, and supermarkets in general, in 
their hours of operation (55 hours for Valdi as opposed to 65 hours [or more] for the chains) 
and in the service provided (at Valdi the merchandise rests on platforms on the floor — in the 
original containers — and the customer must bring her (his) own bag). The main difference, 
however, and the one upon which the respondents place primary emphasis, is in the assort- 
ment of merchandise available. At Valdi, which is referred to in the trade as a “limited as- 
sortment” store, there is no fresh meat, no produce requiring refrigeration, and no dairy 
products; its assortment is limited to certain, frequently purchased, dry grocery items and a 
few non-food items such as cleaning and paper products. By contrast with the average su- 
permarket, which stocks between 7,000 and 12,000 items, Valdi carries only 450 items. The 
difference in the number of items stocks reflects both the limited product selection (Valdi 
carries only one-half of the product classes carried in the traditional supermarket) as well as 
the fact that Valdi carries only one brand and only one size of each. 


We Morris Ladenhein, the person primarily responsible for the establishment of Val- 
di, and for the initial concept research, gave evidence that the idea for Valdi, which is pat- 
terned after similar operations in Chicago and Germany, was introduced following a study 
of the concept done by Steinberg’s three years ago. The appeal of Valdi, which is currently 
the only store of its kind in the province, is, Mr. Ladenhein stated, to anyone wishing to 
save money. Because of the lower costs associated with its “limited assortment”, Valdi is 
able to offer to the consumer substantial savings on the grocery items it stocks. At Valdi, 
prices are 25 to 32 per cent below the regular prices in the chains — as determined by an in- 
dependent market survey. Valdi’s prices, which are the lowest on the market, are achieved, 
the Board was informed, without sacrifice to the quality of the merchandise. Valdi carries 
only name brands — a few of its own — registered in the name Valdi — and has a policy 
whereby it will take back any product with which the customer is not completely satisfied 
and refund his money, with no questions asked. 


12: The Board heard evidence that Valdi stores, which range in size from 6,500 to 
11,000 square feet, are significantly smaller than the average 1979 supermarket, which is 
about 23,000 square feet, and smaller still than the existing Miracle Food Marts, which av- 
erage approximately 30,000 square feet. The Miracle Food Marts now being built will aver- 
age in excess of that figure consistent with the trend in the industry toward larger and larger 
stores. 
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133 Donald Tigert, an analyst from the brokerage firm of Burns & Fry, specializing in 
merchandising industry companies, gave evidence that it has become increasingly difficult 
in recent years to make money out of a supermarket containing less than 20,000 square feet 
and that, because of this, a number of stores in that category have been forced to close. The 
respondents do not, however, contend that size alone should be a controlling consideration 
in this case. In this regard, the applicant was assured by Mr. Ladenhein, who is Vice-Presi- 
dent of Steinberg’s, that when Steinberg’s “super stores” (60,000 square feet and above) be- 
come operative — as they will in the near future — they will be considered by the employer as 
part of the bargaining unit. 


14. It is not clear at this point whether Valdi, which is still in the experimental stage, 
will prove a viable proposition. However, there are at present plans to open several more 
stores. In response to a question from counsel for the applicant as to whether Valdi might in 
the future be making changes to its limited assortment, Mr. Ladenhein stated that the com- 
pany feels confident it has the right concept; the question is whether the public will accept it 
or not. 


15. Valdi, like Miracle Food Mart, is a wholly-owned division of Steinberg’s with 
common directors and officers. Prior to becoming involved with Valdi, Mr. Ladenhein, who 
is Vice-President of Valdi as well as Steinberg’s, was in charge of Steinberg’s private labell- 
ing program, the program that supplies labels for products sold by Steinberg’s through any 
of its divisions including Miracle Food Mart. Mr. Ladenhein who still does some of that — 
approximately 80 per cent of his time is occupied with Valdi — is paid by Steinberg’s as is 
Harry Lutgens, Valdi’s divisional manager, a former zone manager for Miracle Food Mart. 
Lutgens’ salary is charged back to Valdi. However, Ladenhein’s is not. 


16. Valdi’s in-store personnel consists of a store manager and an assistant manager — 
at each store — and seven to nine part-time cashiers who assist the managers with the stock- 
ing. Of the four store managers, all of whom were hired by Lutgens — through Steinberg’s St. 
Clair office —- one was working part-time at Miracle Food Mart, another two used to work 
there but were working elsewhere when hired, and the other operated a private corner store. 


17, The evidence, although disclosing a measure of vertical integration between 
Steinberg’s and Valdi, indicates that Valdi and Miracle Food Mart (the activities which the 
applicant says are “associated or related”) do not, on a functional level, interact. Valdi does 
all of its own buying, makes it own arrangements for delivery and storage and maintains its 
own head and business office. Its employees are paid Valdi cheques and are not on the 
Steinberg’s payroll, as are employees of Miracle Food Mart. 


18. Valdi suppliers and advertisers are paid by Steinberg’s, which bills Valdi. Valdi, 
which does not as yet have its own accounting office, uses the facilities of Steinberg’s, a serv- 
ice for which it is charged. Its legal services are supplied by Steinberg’s. Initial payments for 
the leases, which are in Valdi’s name (Valdi is making the ongoing payments which are not 
guaranteed) were advanced by Steinberg’s as were the payments for renovations. These 
monies are to be repaid to Steinberg’s with interest. 


1S Valdi is advertised as a Steinberg’s corporation — to give the new operation credi- 
bility. However, no attempt has been made to identify Valdi with Miracle Food Mart — 
through the use of a common telephone number, letterhead, signs, colour coding, etc., or to 
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associate it with Steinberg’s own private brands, none of which are available at Valdi. As 
stated, none of the Valdi stores were sites of Miracle Food Marts. 


20. Mr. Ladenhein gave evidence that the introduction of Valdi had no effect upon 
the long-range growth strategy of Miracle Food Mart. Miracle Food Mart, in contrast to 
some of the other chains, is opening more stores than it is closing. Each year it has increased 
the number of stores and selling space in Ontario. 


aN. Section 1(4) allows the Board to pierce the corporate veil in circumstances where 
associated or related enterprises are carried on under common control or direction. It 
states: 


“Where, in the opinion of the Board, associated or related activities or 
businesses are carried on, whether or not simultaneously, by or through 
more than one corporation, individual, firm, syndicate or association or 
any combination thereof, under common control or direction, the 
Board may, upon the application of any person, trade union or council 
of trade unions concerned, treat the corporations, individuals, firms, 
syndicates or associations or any combination thereof as constituting 
one employer for the purposes of this Act and grant such relief, by way 
of declaration or otherwise, as it may deem appropriate.” 


22: In Farquhar Construction Limited, [1978] OLRB Rep. Oct. 914, the Board had this 
to say about the reach of section 1(4) and its limits: 


“A significant principle underlying both section 1(4) and section 55 is 
that a union should not have its bargaining rights diluted by the deci- 
sion of an employer to conduct a part or all of its business through a 
separate non-union corporation (see Inducon Construction of Canada, 
[1975] OLRB Rep. Apr. 400). Such a decision quite often involves the 
transfer of employees from the union to the non-union corporation — 
the situation referred to in Industrial Mine Installations Limited, [1972] 
OLRB Rep. Dec. 1029. The employer may decide, however, to hire new 
employees to perform work which was previously done by its unionized 
employees. In such circumstances, the principle underlying section 1(4) 
normally requires that the bargaining rights of the union be applied to 
the new corporation. The Board does not consider that section 1(4) was 
intended to be limited to situations involving a transfer of employees, 
as was argued by counsel for the respondents. It is sufficient that the 
business of the employer be directed from the unionized corporation to 
the non-unionized so as to effectively undermine the bargaining rights 
of the union. (For a recent statement to this effect, see United Brother- 
hood of Carpenters and Joiners of America, Local 2468, and Steds Limited 
and Stedsteel Buildings, September 8, 1978 Board File No. 0776-78-R.) 


The converse to the principle that the bargaining rights of a union 
should be protected from erosion by employer manipulation of the cor- 
porate form is that the appearance of a new corporate entity should not 
be the occasion for an expansion of bargaining rights into a previously 
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unrepresented area. That is, without a showing by the applicant that it 
has the support of a majority of the employees in the new grouping. If 
the Board were to use section 1(4) or section 55 so as to confer upon a 
union bargaining rights which it did not previously possess (or which it 
had long since abandoned) it would be ignoring the fundamental policy 
stated in the preamble to the Act and reflected in section 3 — that col- 
lective bargaining is to be between employers and unions as the freely 
designated representatives of employees. For that reason, the Board 
has consistently held that the relief available under section 1(4) and 
section 55 is not to be sought as a substitute for obtaining bargining 
rights through normal certification procedures. (See, most recently, D. 
L. Stephens Contracting Niagara and Stephens and Bass Limited, [1978] 
OLRB Rep. June and Bryant Press Ltd., [1972] OLRB Rep. Apr. 301)” 


23. It is clear, and not disputed, that Valdi and Miracle Food Mart are being oper- 
ated under common control or direction — namely, the control or direction of Steinberg’s 
which is the employer party to the collective agreement; and, in the Board’s view, the fact 
that the two divisions are carrying on business in the retail food industry — selling groceries 
— is sufficient by itself to allow for a finding that they are associated or related within the 
meaning of section 1(4). A substantial issue, however, is whether the introduction of Valdi 
has resulted in a situation where bargaining rights are being eroded or whether this is a case 
in which the union is seeking to expand its rights into a new area. 


24. Counsel for the applicant, while recognizing the existence of certain differences in 
the Valdi operation from that of Miracle Food Mart — in terms of size, assortment, service 
and price — argues that these differences do not alter the essential character of the business, 
which is selling food to consumers. Counsel points to the changes in the retail food industry 
generally which has seen, in recent years, a proliferation of new types of stores, e.g., the 
“convenience”, “discount”, “warehouse”, and “specialty”, each with their own appeal to the 
consumer. Counsel submits that bargaining rights should not be lost because of new mar- 
keting strategies and pricing policies. Steinberg’s, counsel contends, because it did not wish 
to lose the discount food market which has traditionally shopped at the chains, set up its 
own discount operation in order to attract customers which its competitors such as Loblaws 
and Dominion were trying to lure with their own innovations. Counsel relies on Dominion 
Stores Limited and Min-A-Mart Limited, [1978] OLRB Rep. Nov. 1013, where the Board 
held that two new operations opened by Dominion — one a “convenience” and the other a 
“discount” store were associated or related within the meaning of section 1(4). In the former 
case, the Board declined, on the ground of delay, to exercise its discretionary power; how- 
ever, in the latter case a declaration was issued. 


25% In Dominion Stores, the Board stated that the first question to be decided was 
whether the employees of Min-A-Mart were persons who could be encompassed by the 
scope of the collective agreement between the applicant — in that case, Retail Wholesale and 
Department Store Union, Local 414 — and Dominion Stores, save for the interposition of 
Min-A-Mart Limited. By contrast to the situation in Dominion Stores, where the collective 
agreement recognized the applicant “for and on behalf of all employees of Dominion Stores 
Limited in its retail stores in the Municipality of Metropolitan Toronto ...”, and provided 
further that “should the Company open stores within the townships set out in the attached 
schedule the Company will recognize the Union as the bargaining agent and such stores will 
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be covered by this agreement”, it is not obvious that had all the circumstances of this case 
remained the same except that the stores in question had been opened by Miracle Food 
Mart, instead of Valdi, the employees would have fallen within the scope of the collective 
agreement. Not only is the language of the recognition clause much narrower in scope — 
being restricted to “retail food supermarkets”, the evidence establishes that the restriction, 
which is unique in the industry, came about as a result of a proposal put forward by man- 
agement to narrow the definition of the business and that in return (or at least at the same 
time) the union was successful in getting away from an administrative definition, thereby re- 
moving from the employer any discretion it might have with respect to what constituted its 
Ontario Division. Whatever was in the minds of the parties at the time these changes were 
agreed upon, clearly their intention was to confine the application of the agreement to retail 
food supermarkets and not just to retail food stores — otherwise the word “supermarket” 
would have been superfluous. 


26. The issue then boils down to this: can Valdi be properly characterized as a “retail 
food supermarket” within the meaning of the recognition clause? If it can, then this case is 
one in which bargaining rights should be protected by the Board granting to the applicant 
section 1(4) relief. If, on the other hand, it cannot, then relief under section 1(4) should be 
refused, and the applicant should be required to proceed by way of the normal certification 
procedures. 


al. There can be no doubt on the evidence that the business engaged in by Valdi di- 
ffers in at least one important respect from the traditional supermarket. The evidence is that 
Valdi, which is smaller than the average supermarket now existing, and substantially 
smaller than the newer ones, carries no fresh meat or produce, no dairy products, and very 
little in the way of non-food items; its assortment is limited essentially to dry groceries, 1.e., 
groceries not requiring refrigeration. There are also differences with respect to the selection 
within the class and the amount of service provided. However, we do not view these differ- 
ences as particularly significant. In the Board’s view, what distinguishes Valdi from Miracle 
Food Mart and from other “supermarkets” is that a shopper there can neither complete, nor 
come close to completing her (his) shopping for the week as can be done, for example, at the 
other discount stores. Mr. Tigert testified that these other stores carry most of the items 
found in a traditional supermarket — 70 to 80 per cent. The same is true of most convenience 
stores, where the customer pays more for the privilege of checking out fast. Because Valdi is 
substantially lacking in three of the four departments normally found in a “supermarket” (a 
supermarket is defined in the trade as a large departmentalized retail establishment offering 
a relatively broad and complete stock of dry groceries, fresh meat, perishable produce and 
dairy products, supplanted by a variety of convenience non-food merchandise and operated 
primarily on a self-service basis — Marketing, Theodore Beckman and William Davidson, 
1962, The Ronald Press) its customers are required to go elsewhere for their meat, produce 
and dairy products. 


28. But counsel for the applicant points out that a shopper can get a good deal of her 
(his) shopping done at Valdi and that she/he cannot normally obtain all the merchandise 
required at a convenience or other discount store. The Board agrees that the absence of one 
of the basic food groups should not automatically disentitle a food store to “supermarket” 
Status. However, there comes a point beyond which this must be taken to result and, with- 
out expressing any opinion as to the status of the other discount food stores, the Board has 
come to the conclusion that that point has been reached in this case. In our judgment, the 
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operation of Valdi is such that is should not, at least for purposes of the collective agree- 
ment between Steinberg’s and the applicant, be characterized as a “retail food supermar- 
kets 


29; In so finding, the Board has been influenced by the bargaining which has taken 
place between the parties. As noted at the outset, the evidence is that Steinberg’s, after 
agreeing to recognize the applicant for what was essentially a province-wide bargaining 
unit, bargained away from the broader form of recognition existing elsewhere in the indus- 
try to one which is peculiar to the particular bargaining relationship at hand. The existence 
of this bargaining argues against counsel’s contention that the recognition clause of the col- 
lective agreement is broad enough to include within its scope the operation that is Valdi’s. 


30. Had there been evidence that the emergence of Valdi has or is likely to result in a 
situation where business is being diverted from Miracle Food Mart to the new corporation, 
the Board might have taken a different view of this case. In that event, it could have been re- 
garded as a situation where bargaining rights were being eroded thus warranting, if possible, 
a more expansive interpretation of the term “retail food supermarket”. The evidence, how- 
ever, does not indicate that this has occurred. The evidence is that Valdi, which has not 
hired any Miracle Food Mart employees, has maintained an image separate and apart from 
Miracle Food Mart and that, aside from their presence together in the Steinberg’s corporate 
establishment, there has been no attempt made to link the two activities in the mind of the 
consumer. It is true that, in the broadest sense, both businesses are aimed at the same mar- 
ket, 1.e., everyone who eats. However, the possibility that a former Miracle Food Mart shop- 
per will be persuaded to switch from another discount store to Valdi for her (his) dry grocer- 
ies is not, in our view, a sufficient reason for holding that the business of Miracle Food Mart 
has, or will be, diverted, and in such a way as to undermine the bargaining rights which the 
applicant now holds. As stated, the evidence is that the Miracle Food Mart Division, which 
is not functionally related to that of Valdi, is expanding all the time and that the emergence 
of Valdi has had no effect upon its strategy of growth. In our opinion, Valdi should be re- 
garded as an adjunct to Steinberg’s total business rather than a receptacle for business 
which has been lost — as was the situation in Farguhar and Steds Limited, supra. 


Bile It should be stated here that the Board attaches no significance to the fact that 
leases at Valdi locations contain convenants restricting, for example, the landlord from 
renting to another food store other than a “convenience, delicatessen, bakery, food and veg- 
etable or butcher store”. Peter Lebedewsky, who sought the leasehold space for Valdi — on 
Steinberg’s instructions — gave evidence that the intent of the restriction was to keep out op- 
erations similar to Valdi and not “supermarkets”, which never occupy plazas of this size. 
Mr. Lebedewsky testified further that Steinberg’s does not care whether Valdi comes into an 
area where Miracle Food Mart has a store. Nor is this surprising; for if customers are drawn 
to Valdi by its low prices, then the chances of their doing or continuing to do the remaining 
portion of their shopping at Miracle Food Mart is increased. 


32: The Board characterizes this case as one in which there has been an attempt 
made to expand bargaining rights into a previously unrepresented area. It follows that the 
applicant, which has not as yet demonstrated that it has the support of a majority of the 
Valdi employees, should be required to proceed by way of the normal certification proce- 
dures. Accordingly, the Board declines to exercise its discretion to treat the respondents as 
constituting one employer, and the application is dismissed. 
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1778-78-R Oil Chemical and Atomic Workers International Union, 
Applicant, v. Wyeth Ltd., Respondent, v. Oil, Chemical & Atomic Workers 
Int'l. Union Local 9-368, Intervener. 


Certification — Representation Vote — Employer letter mailed on Thursday — Silent period 
commencing midnight Sunday — Employer adducing evidence establishing mail ordinarily delivered 
next day — No evidence of letter being received after onset of silent period — No violation of silent pe- 
riod 


BEFORE: M. G. Picher, Vice-Chairman, and Board Members W. F. Rutherford and F. W. 
Murray. 


APPEARANCES: L. A. MacLean, C. S. Sullivan and Larry Gauthier for the applicant; 
Charles F. Clark and Keith Long for the respondent; no one for the intervener. 


DECISION OF M. G. PICHER, VICE-CHAIRMAN AND BOARD MEMBER F. W. 
MURRAY; August 23, 1979 


is This is an application for certification of all office and clerical employees of the 
respondent at Windsor, Ontario. A pre-hearing representation vote was conducted among 
the employees on March 15, 1979. The majority of the ballots cast were marked against the 
applicant. The union nevertheless asks the Board to grant certification under section 7a of 
The Labour Relations Act on the grounds that prior to the vote the company engaged in un- 
due influence and material misrepresentation amounting to breaches of sections 56, 58 and 
61 of The Labour Relations Act. The applicant submits that the employer’s actions had the 
effect of preventing the free expression of the employees’ wishes and that, accordingly, the 
Board should now certify the union notwithstanding the result of the vote. Alternatively, the 
applicant submits that in its campaign prior to the vote the respondent breached the 72- 
hour silent period imposed upon the parties by order of the Board immediately prior to the 
balloting. On that basis it submits that if its request for the application of section 7a is de- 
nied, a new vote should be ordered. 


2. An employer faced with an application for certification of a group of his employ- 
ees has the freedom to express his views upon the subject of union representation and col- 
lective bargaining so long as he does not use coercion, intimidation, threats, promises or 
undue influence in an effort to prevent his employees or their union from exercising their 
rights under The Labour Relations Act. 


3) Considerable evidence was adduced respecting the repondent’s campaign to 
influence its employees in the representation vote. Having regard to the totality of the evi- 
dence the Board is satisfied that there was nothing contained in any of the speeches, letters 
or posted notices of the employer amounting to coercion, intimidation, threats, promises or 
undue influence aimed in the respondent’s statements to the employees which, taken alone 
or collectively, amounts to a contravention of The Labour Relations Act. The applicant’s re- 
quest for the application of section 7a in the circumstances of this case is, therefore, dis- 
missed. 


4, The only outstanding issue is whether there was a breach of the silent period by 
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the respondent. Prior to the taking of the representation vote, pursuant to his authority un- 
der section 43(j) of the Board’s Rules of Procedure, the Registrar directed the parties to re- 
frain and desist from propaganda and electioneering during the day in which the vote was 
held. The silent period commenced at midnight, on Sunday, March 11, 1979. A pre-election 
propaganda letter was sent by the employer by mail on Thursday, March 8, 1979. The evi- 
dence establishes that mail is not delivered in Windsor on Saturday and the applicant sub- 
mits that since any letter not received by an employee on Friday, March 9, must have been 
received after the onset of the silent period that the Board should find that the respondent 
has failed to observe the silent period. 


3 With respect to this issue the onus is upon the applicant to satisfy the Board that 
a breach of the silent period has in fact taken place (Carling Brewers Ltd. [1961] OLRB Rep. 
March 442). In fact no evidence was adduced to establish that any employee received the 
letter after the onset of the silent period. The evidence of the repondent is that in the normal 
course ordinary prepaid mail posted in Windsor will be delivered within Windsor on the 
next business day. That evidence was not rebutted by any evidence adduced by the union 
and the Board cannot, in these circumstances, infer that a breach of the silent period has oc- 
curred. 


6. The evidence before the Board does not disclose any breach of The Labour Rela- 
tions Act or irregularity prior to the taking of the representation vote that would cause the 
Board to order the taking of a further vote. Upon the taking of the representation vote, not 
more than 50 per cent of the ballots cast were marked in favour of the applicant. The apphi- 
cation is, therefore, dismissed. 


is The Board will not entertain an appliation for certification by the applicant with 
respect to any of the employees of the respondent in the voting constituency within the pe- 
riod of six months from the date hereof. 


8 The Registrar will destroy the ballots cast in the representation vote taken in this 
matter following the expiration of thirty days from the date of this decision unless a state- 
ment requesting that the ballots should not be destroyed is received by the Board from one 
of the parties before the expiration of the thirty-day period. 


DECISION OF BOARD MEMBER W. F. RUTHERFORD: 


l. I agree with the majority of the Board in holding that an employer, when faced 
with an application by a union for certification, has the right to express its views to its em- 
ployees in relation to union representation. 


2s However, I must disassociate myself with the finding by the majority that the em- 
ployer’s conduct in this case did not unduly influence the employees. Here the employer 
went beyond the bounds of reasonable explanations and initiated an anti-union campaign 
designed to unduly influence and coerce the employees to vote against the union. 


3. The evidence disclosed that two secretaries in the Personnel Department and a 
senior secretary to the Comptroller were active in the employer’s anti-union campaign, and 
were providing the personnel director with information about the union’s activity in the 
company’s Offices. 
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4. The personnel manager held meetings on company premises during working 
hours during which he campaigned against the union. All employees were instructed by su- 
pervision to attend these meetings which lasted approximately 45 minutes. The employees 
were paid by the company for attending these meetings. Under the circumstances, there can 
be no doubt that attendance at the meetings was compulsory. 


BY, The board received evidence at the hearing about only one union pamphlet which 
was distributed during the union’s organizing campaign. However, the company in their 
anti-union campaign mailed 6 letters to the employees. The last mailing took place immedi- 
ately prior to the onset of the silent period, thus preventing the union from effectively reply- 
ing to that letter. Also, the company posted daily different notices on its bulletin boards urg- 
ing employees not to support the union. 


6. The respondent’s entire campaign directed toward a captive audience of 
employees exceeded the employer’s right to express opinions on the merits of union organi- 
zation. In my view the employer placed undue pressure on the employees to vote against the 
union. 


if For these reasons I would have found that the action of the employer in this case 
amounted to a contravention of The Labour Relations Act to the extent that the true wishes 
of the employees are not likely to be ascertained from the representation vote. The member- 
ship evidence of the union was, in my opinion, sufficient for the purposes of collective bar- 
gaining and I therefore would have certified the applicant union pursuant to section 7a of 
The Labour Relations Act. 
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APPLICATIONS DISPOSED OF BY THE ONTARIO 
LABOUR RELATIONS BOARD DURING JULY 1979 


BARGAINING AGENTS CERTIFIED DURING JULY 


No Vote Conducted 


1314-77-R: Spar Professional and Allied Technical Employees’ Association (Applicant) v. Spar Ae- 
rospace Products Ltd. (Respondent) v. Group of Employees (Objectors). 


Unit: “all employees of the respondent employed in the Municipality of Metropolitan Toronto as 
professional engineers, engineers, engineers-in-training, scientists and allied technical employees, 
save and except employees reporting directly to vice-presidents; supervisors, managers and assistant 
program managers, and those above the rank of supervisor, manager, and assistant program manag- 
er, persons covered by the collective agreement between U.A.W. Local 673 and Local 112 and the re- 
spondent, persons employed in the personnel and employee relations, finance, marketing and con- 
tracts, pricing and program analysis department, persons regularly employed for not more than 
twenty-four hours per week, and students employed during the school or university vacation period 
or on work term assignment.” (200 employees in the unit). (For the foregoing reasons). 


1463-78-R: Laurentian University Faculty Association (Applicant) v. Laurentian University of Sud- 
bury (Respondent) v. Group of Employees (Objectors). 


Unit: “all full-time members of faculty including full-time professional librarians employed by Lau- 
rentian University of Sudbury at Sudbury, Ontario, to whom at least fifty per cent of the salary at the 
University is paid by the University, save and except President, Vice-President Academic, Special 
Assistant to the President, Deans, Director of the School of Graduate Studies, Directeur du Conseil 
de l’enseignement en francais, Chief Librarian, part-time members of faculty, technicians, faculty 
members employed by Laurentian University for a period of not more than one year while on leave 
from another university or other employer and members of the Board of Governors.” (274 employees 
in the unit). (Having regard to the foregoing). (clarity note). 


2040-78-R: Retail Clerks Union, Local 206, Chartered by the Retail Clerks International Union (Ap- 
plicant) v. Tip Top Tailors (Respondent) v. Group of Employees (Objectors). 


Unit: “all tailors employed by the respondent at its central tailoring shop in Metropolitan Toronto, 
save and except foremen, persons above the rank of foreman, office and clerical staff.” (17 employees 
in the unit). 


0083-79-R: Retail, Wholesale and Department Store Union, AFL: CIO:CLC (Applicant) v. Cavalier 
Beverages Ltd. (Respondent). 


Unit: “all office and clerical employees of the respondent at Peterborough, save and except the office 
manager, those above the rank of office manager, persons employed for not more than twenty-four 
(24) hours per week and students employed during the school vacation period.” (2 employees in the 
unit). (Having regard to the foregoing). 


0092-79-R: Canadian Union of Operating Engineers & General Workers (Applicant) v. The Regional 
Municipality of Halton (Respondent). 
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Unit #1: “all employees of the Regional Municipality of Halton in its Halton Centennial Manor at 
Milton, save and except supervisors, persons above the rank of supervisor, professional medical staff, 
graduate nurses, undergraduate nurses, graduate dieticians, student dieticians, office and clerical 
staff, persons employed for not more than 24 hours per week, students employed during the school 
vacation period and/or on a co-operative study program at a university or a community college and 
persons covered by a collective agreement between the respondent and International Brotherhood of 
Electrical Workers, Local 636.” (146 employees in the unit). (Bargaining Unit #2 — See Application 
Certified Subsequent to Post-Hearing Vote). 


0134-79-R: Retail Clerks Union, Local 486 chartered by the Retail Clerks International Union (Ap- 
plicant) v. The Salvage Store Limited (Respondent) v. Group of Employees (Objectors). 


Unit: “all employees of the respondent employed in retail stores owned and/or operated by the re- 
spondent in the City of Ottawa, save and except store managers, persons above the rank of store 
manager, persons regularly employed for not more than twenty-four (24) hours per week and stu- 
dents employed during the school vacation period.” (13 employees in the unit). 


0342-79-R: Service Employees Union Local 268 (Applicant) v. Westmount Hospital (Respondent). 


Unit: “all employees of the respondent at its hospital at Thunder Bay regularly employed for not 
more than twenty-four hours per week save and except professional medical staff, graduate nursing 
staff, undergraduate nurses, graduate pharmacists, undergraduate pharmacists, graduate dieticians, 
student dieticians, technical personnel, supervisors, persons above the rank of supervisor, office and 
clerical staff, students employed during the school vacation period and persons covered by subsisting 
collective agreements.” (29 employees in the unit). (Having regard for the aforementioned agreement of 
the parties). 


0345-79-R: United Brotherhood of Carpenters and Joiners of America, Local Union 38 (Applicant) 
v. Dand J Manufacturing Co. Limited (Respondent). 


Unit: “all carpenters and carpenters’ apprentices in the employ of the respondent in the Regional 
Municipality of Niagara and the County of Haldimand, save and except non-working foremen and 
persons above the rank of non-working foreman.” (12 employees in the unit). 


0351-79-R: International Woodworkers of America (Applicant) v. Noble Trophies Limited (Respon- 
dent). 


Unit: “all employees of the respondent at Brampton, Ontario save and except foremen or foreladies, 
those above the rank of foreman or forelady, office, clerical and sales staff, persons regularly em- 
ployed for not more than 24 hours per week and students employed during the school vacation peri- 
od.” (30 employees in the unit). 


0420-79-R: United Brotherhood of Carpenters and Joiners of America, Local Union 1669 (Appli- 
cant) v. Eastern Canada Contractors Limited and/or Eastern Canada General Contractors 
(Respondent). 


Unit: “all carpenters and carpenters’ apprentices in the employ of the respondent in the District of 
Rainy River, save and except non-working foremen and persons above the rank of non-working fore- 
man.” (5 employees in the unit). 


0431-79-R: Amalgamated Clothing & Textile Workers Union AFL-CIO-CLC (Applicant) v. George 
W. Endress Company Limited (Respondent) v. Group of Employees (Objectors). 
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Unit: “all employees of the respondent at its plant in Waterford, Ontario, save and except foremen, 
foreladies, persons above the rank of foreman and forelady, office, clerical and sales staff, persons 
employed regularly for not more than twenty-four (24) hours per week and students employed for the 
summer vacation period.” (14 employees in the unit). (Having regard to the agreement of the parties). 


0456-79-R: Canadian Union of United Brewery, Flour, Cereal, Soft Drink and Distillery Workers 
(Applicant) v. Uxbridge Beverages (Oshawa) Limited (Respondent) v. Group of Employees (Objec- 
tors). 


Unit #1: “all office and sales staff of the respondent at its plant in Oshawa, Ontario save and except 
supervisor, persons above the rank of supervisor, persons regularly employed for not more than 
twenty-four (24) hours per week and students employed during the school vacation period.” (3 em- 
ployees in the unit). (Having regard to the agreement of the parties). (Dismissed). 


Unit #2: “all employees of the respondent at its plant in Oshawa, Ontario, regularly employed for 
not more than twenty-four (24) hours per week and students employed during the school vacation 
period, save and except foremen, persons above the rank of foreman, office and sales staff and sales 
manager.” (4 employees in the unit). (Certified). 


Unit #3: “all employees of the respondent at its plant in Oshawa, Ontario save and except foremen, 
persons above the rank of foreman, office and sales staff, sales manager, persons regularly employed 
for not more than twenty-four (24) hours per week and students employed during the school vacation 
period.” (21 employees in the unit). (Certified). 


0488-79-R: Ontario Nurses’ Association (Applicant) v. Laurier Manor Limited (Respondent). 


Unit: “all registered and graduate nurses employed in a nursing capacity at Laurier Manor Limited, 
Ottawa, save and except the Director of Nursing and persons above the rank of Director of Nurs- 
ing.” (17 employees in the unit). (Clarity note). 


0489-79-R: Ontario Nurses’ Association (Applicant) v. The Lady Dunn General Hospital (Respon- 
dent). 


Unit #1: “all registered and graduate nurses employed in a nursing capacity at the Lady Dunn Gen- 
eral Hospital, Wawa, Ontario, save and except the nursing supervisor, and persons above the rank of 
nursing supervisor, and persons regularly employed for not more than twenty-four (24) hours per 
week.” (8 employees in the unit). 


Unit #2: “all registered and graduate nurses regularly employed for not more than twenty-four (24) 
hours per week in a nursing capacity at the Lady Dunn General Hospital, Wawa, Ontario, save and 
except the nursing supervisor and persons above the rank of nursing supervisor.” (12 employees in 
the unit). 


0490-79-R: International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers and 
Helpers, Local #704 (Applicant) v. Muzzatti Steel Limited (Respondent). 


Unit: “all employees of the respondent in Windsor, Ontario, save and except foremen, those above 
the rank of foreman, office and sales staff.” (6 employees in the unit). 


0492-79-R: United Brotherhood of Carpenters & Joiners of America, Local 2486 (Applicant) v. Keep 
Kleen’rs Limited (Respondent). 


Unit: “All carpenters and carpenters’ apprentices in the employ of the respondent within a radius of 
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thirty-five miles from the City of Sudbury Federal Building, save and except non-working foremen 
and persons above the rank of non-working foreman.” (2 employees in the unit). 


0495-79-R: Canadian Food and Allied Workers Union Local 725 chartered by the Amalgamated 
Meat Cutters and Butcher Workmen of North America, AFL-CIO-CLC (Applicant) v. Peoples Divi- 
sion of Marks & Spencer Canada Inc. (Respondent). 


Unit: “all employees of the respondent in its store in Hearst, Ontario, regularly employed for not 
more than twenty-four (24) hours per week and students employed during off school hours and dur- 
ing the school vacation period.” (7 employees in the unit). (Having regard to the agreement of the par- 
ties). 


0498-79-R: United Plant Guard Workers of America Local 1962 (Applicant) v. Toronto Transit 
Commission (Respondent). 


Unit: “all security investigators employed by the respondent in the Municipality of Metropolitan To- 
ronto save and except supervisors, those above the rank of supervisor, office and clerical employees 
and students employed during the school vacation period.” (13 employees in the unit). (Having regard 
to the agreement of the parties). 


0499-79-R: International Printing & Graphic Communications Union (Applicant) v. Alman Publish- 
ers and Printers (Espanola) Limited O/A Journal Printing (Respondent) v. Group of Employees (Ob- 
jectors). 


Unit: “all employees of the respondent employed at Sudbury, Ontario, save and except foremen and 
persons above the rank of foreman, sales staff, office staff, persons employed for not more than 
twenty-four (24) hours per week and students employed during the school vacation period.” (65 em- 
ployees in the unit). (Having regard to the agreement of the parties). 


0500-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Culross Pro- 
ducts Limited (Respondent) v. Group of Employees (Objectors). 


Unit: “all employees of the respondent employed in the City of Mississauga, save and except supervi- 
sors, persons above the rank of supervisor, office, sales and clerical staff, persons regularly employed 
for not more than twenty-four hours per week and students employed during the school vacation pe- 
riod.” (126 employees in the unit). (Having regard to the agreement of the parties). 


0501-79-R: London and District Service Workers’ Union, Local 220, S.E.I.U., A.F.L., C.1.O., C.L.C. 
(Applicant) v. Alexandra Hospital (Respondent) v. International Union of Operating Engineers 
Local 772 (Intervener). 


Unit: “all employees of the respondent at Ingersoll, regularly employed for not more than twenty- 
four hours per week and students employed during the school vacation period save and except pro- 
fessional medical staff, graduate nursing staff, undergraduate nurses, graduate pharmacists, under- 
graduate pharmacists, graduate dietitians, student dietitians, technical personnel, supervisors, per- 
sons above the rank of supervisor, office and clerical staff and persons covered by a subsisting 
collective agreement.” (21 employees in the unit). (Having regard to the agreement of the parties). 


0518-79-R: United Rubber, Cork, Linoleum and Plastic Workers of America (Applicant) v. Good- 
year Canada Inc. (Respondent). 


Unit: “all employees of Goodyear Service Stores, A Division of Goodyear Canada Inc., located at 
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3520 Etude Drive, Malton, Ontario save and except service managers, persons above the rank of 
service manager, Office and sales staff, persons regularly employed for not more than twenty-four 
hours per week and students employed during the school vacation period.” (4 employees in the unit). 
(Having regard to the agreement of the parties). 


0521-79-R: Canadian Union of Public Employees (Applicant) v. Brock University Student Union 
Inc. (Respondent). 


Unit: “all employees of Brock University Student Union Inc. employed at Brock University in St. 
Catharines, Ontario in the operations of Brock University Student Union Inc. save and except volun- 
teers, members of the Brock University Student Administrative Council, Business Manager, Man- 
ager of Central Advertising Bureau, Manager of the General Brock Store and persons above those 
ranks, persons regularly employed for not more than twenty-four hours per week and persons en- 
gaged on a casual basis whose remuneration is by honorarium or on a per function basis.” (9 employ- 
ees in the unit). (Having regard to the agreement of the parties). 


0535-79-R: Office and Professional Employees International Union (Applicant) v. Customs Excise 
Union (Respondent). 


Unit: “all employees of the respondent working at and out of Ottawa-Carleton, save and except the 
National President, the Director of Staff Relations and those employees presently covered by OPEIU 
— 225 Contract.” (7 employees in the unit). (Having regard to the agreement of the parties). 


0545-79-R: United Steelworkers of America (Applicant) v. NTN Bearing Mfg. Canada Ltd. (Respon- 
dent). 


Unit: “all employees of the respondent in the City of Mississauga save and except supervisors, per- 
sons above the rank of supervisor, office and sales staff.” (52 employees in the unit). (Having regard to 
the agreement of the parties). 


0551-79-R: Comco Employees Association (Applicant) v. Comco Metal & Plastic Industries Ltd. 
(Respondent). 


Unit: “all employees of the respondent at Port Perry, Ontario, save and except foremen, persons 
above the rank of foreman, office and sales staff and students employed during the school vacation 
period.” (86 employees in the unit). 


0552-79-R: Association of Commercial and Technical Employees, Local 1704, C.L.C., Community 
Legal Services Section (Applicant) v. Mississauga Community Legal Services (Respondent). 


Unit: “all persons employed by Mississauga Community Legal Services in the Regional Municipality 
of Peel save and except staff lawyers.” (5 employees in the unit). 


0560-79-R: Canadian Brotherhood of Railway Transport and General Workers (Applicant) v. Trav- 
elways School Transit Limited (Lindsay, Peterborough Division) (Respondent). 


Unit: “all employees of Travelways School Transit Limited (Lindsay, Peterborough Division), save 
and except Foremen, Manager, persons above the rank of Manager, and office and sales staff.” (120 
employees in the unit). 


0561-79-R: Canadian Brotherhood of Railway, Transport & General Workers (Applicant) v. Travel- 
ways School Transit Limited (Port Elgin, Kincardine Division) (Respondent). 
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Unit: “all employees of Travelways School Transit Limited (Port Elgin — Kincardine Division) save 
and except Foremen, Manager, persons above the rank of Manager, and office and sales staff.” (110 
employees in the unit). 


0565-79-R: United Brotherhood of Carpenters & Joiners of America, Local 2486 (Applicant) v. Ball 
Brothers Limited (Respondent). 


Unit: “all carpenters and carpenters’ apprentices in the employ of the respondent within a fifty mile 
radius of the Timmins Federal Building, save and except non-working foremen and persons above 
the rank of non-working foreman.” (8 employees in the unit). 


0566-79-R: Canadian Food and Allied Workers Union Local 175, chartered by the Amalgamated 
Meat Cutters and Butcher Workmen of North America, AFL-CIO-CLC (Applicant) v. Gordons 
Markets, A Division of Zehrmart Limited (Respondent). 


Unit: “all employees of the respondent in its stores in Tilbury, Ontario, regularly employed for not 
more than 24 hours per week, students employed during off-school hours and during the school vaca- 
tion period.” (28 employees in the unit). (Having regard to the agreement of the parties). 


0568-79-R: Bray Rivet & Machine Employees Association (Applicant) v. Bray Rivet & Machine 
Company Ltd. (Respondent). 


Unit: “all employees of the respondent at Gananoque, save and except foremen, persons above the 
rank of foreman, office and sales staff.” (31 employees in the unit). (Having regard to the agreement of 
the parties). 


0586-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Goodland 
Gardens Limited (Respondent). 


Unit: “all employees of the respondent engaged in cleaning and maintenance at 75 Eastdale Avenue, 
Toronto, save and except property managers, persons above the rank of property manager, office, 
clerical and sales staff and persons regularly employed for not more than twenty-four hours per 
week.” (2 employees in the unit). (Having regard to the agreement of the parties). 


0589-79-R: Canadian Union of Public Employees (Applicant) v. The Elmira and District Association 
for the Retarded (Respondent) v. Group of Employees (Objectors). 


Unit: “all employees of The Elmira and District Association for the Retarded employed in Arc In- 
dustries in Elmira and Reid Woods Residence, in Woolwich Township, save and except the Manager 
of Arc Industries, the Manager of Reid Woods Residence, the Bookkeeper-Secretary and persons 
above those ranks, persons employed on special grants, volunteers, persons regularly employed for 
not more than twenty-four hours per week and students employed during the school vacation peri- 
od.” (12 employees in the unit). (Having regard to the agreement of the parties). 


0595-79-R: Amalgamated Clothing and Textile Workers Union Toronto Joint Board (Applicant) v. 
John Forsyth Co. Limited (Respondent). 


Unit: “all employees of the respondent at 36 Horner Avenue, Toronto, save and except foremen, fo- 
reladies, persons above the rank of foreman or forelady, office and clerical staff, sales staff, persons 
regularly employed for less than twenty-four hours per week and students employed during a vaca- 
tion period.” (18 employees in the unit). (Having regard to the agreement of the parties). 
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0596-79-R: Teamsters, Chauffeurs, Warehousemen and Helpers Local Union No. 880, affiliated with 
the International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America 
(Applicant) v. Russell MacVicar Limited (Respondent). 


Unit: “all employees of the respondent at Leamington, Ontario save and except foremen, those 
above the rank of foreman, office and sales staff.” (6 employees in the unit). (Having regard to the 
agreement of the parties). 


0599-79-R: Canadian Brotherhood of Railway Transport and General Workers (Applicant) v. Trav- 
elways School Transit Limited, (Markham Division) (Respondent) v. Group of Employees (Objec- 
tors). 


Unit: “all employees of the respondent (Markham Division), save and except Foremen, Manager, 
persons above the rank of Manager, Office and Sales Staff and Maintenance Staff.” (180 employees 
in the unit). 


0603-79-R: Canadian Food and Allied Workers Union Local 175, chartered by the Amalgamated 
Meat Cutters and Butcher Workmen of North America, AFL-CIO-CLC (Applicant) v. Gordons 
Markets, A Division of Zehrmart Limited (Respondent). 


Unit: “all employees of the respondent in its retail stores in Petrolia, Ontario, regularly employed for 
not more than 24 hours per week, students employed during the off-school hours and during the 
school vacation period.” (30 employees in the unit). (Having regard to the agreement of the parties). 


0604-79-R: Service Employees Union, Local 204 Affiliated with A.F. of L., C.1.0., C.L.C. (Applicant) 
v. Spencer House (Respondent). 


Unit: “all employees of the respondent in Metropolitan Toronto save and except professional medi- 
cal staff, graduate nurses, undergraduate nurses, physiotherapists, occupational therapists, Director 
of Activities, Supervisors, persons above the rank of Supervisor, office staff, persons regularly em- 
ployed for not more than 24 hours per week and students employed during the school vacation peri- 
od.” (19 employees in the unit). (Having regard to the agreement of the parties). 


0610-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Fidinam 
(Canada) Limited (Respondent). 


Unit #1: “all cleaning and maintenance employees of the respondent at 65, 75, 85, 87, 89, 91, 93, 95, 
97 and 99 Silver Springs Boulevard, Scarborough, Ontario, including resident superintendents, save 
and except Property Manager, office and clerical staff, persons regularly employed for not more than 
twenty-four (24) hours per week and students employed during the school vacation period.” (3 em- 
ployees in the unit). (Having regard to the agreement of the parties). 


Unit #2: “all cleaning and maintenance employees of the respondent at 65, 75, 85, 87, 91, 93, 95, 97 
and 99 Silver Springs Boulevard, Scarborough, Ontario, who are regularly employed for not more 
than twenty-four (24) hours per week and students employed during the school vacation period, save 
and except Property Manager, office and clerical staff.” (3 employees in the unit). (Having regard to 
the further agreement of the parties). 


0613-79-R: Canadian Union of Restaurants & Related Employees (Applicant) v. Foodcorp Limited 
carrying on business as Swiss Chalet Bar B.Q. (Respondent). 


Unit: “all waitresses, waiters, busboys, kitchen staff and cashiers employed by the Respondent at 260 
Dundas Street, in the City of London, in the County of Middlesex, Province of Ontario save and ex- 
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cept hostesses and persons above the ranks of hostess.” (42 employees in the unit). (Having regard to 
the agreement of the parties). 


0617-79-R: Office and Professional Employees International Union (Applicant) v. Cuna of Ontario 
Credit Union Limited (Respondent) v. Office and Professional Employees International Union — 
Local 290 (Intervener). 


Unit: “all office and clerical employees of the respondent at Oakville, Ontario, save and except 
Branch Manager and persons above the rank of Branch Manager.” (6 employees in the unit). (Having 
regard to the agreement of the parties). 


0620-79-R: Hotel & Restaurant Employees & Bartenders International Union Restaurant, Cafeteria 
& Tavern Employees Union Local 254 (Applicant) v. L. A. Catering Company Limited (Respon- 
dent). 


Unit: “all employees of the respondent employed at the Ministry of Transportation and Communica- 
tions in Metropolitan Toronto, save and except Assistant Manager and those persons above the rank 
of Assistant Manager.” (15 employees in the unit). (Having regard to the agreement of the parties). 


0624-79-R: Canadian Union of United Brewery, Flour, Cereal, Soft Drink and Distillery Workers 
(Applicant) v. Jordan & Ste-Michelle Cellars Ltd. (Respondent). 


Unit: “all Plant clerical personnel and laboratory technicians employed by the Respondent at St. Ca- 
tharines, Ontario save and except Assistant Supervisors, Foremen, persons above the rank of Assis- 
tant Supervisor or Foreman, confidential secretary to the Winery Manager, persons employed in the 
Corporate and Provincial Administration, Production and Marketing Offices, students employed 
during the school vacation period, persons temporarily employed during vintage and persons regu- 
larly employed for not more than 24 hours per week.” (7 employees in the unit). (Having regard to the 
agreement of the parties). 


0628-79-R: United Steelworkers of America (Applicant) v. Fotomat Canada Limited (Respondent). 


Unit: “all employees of the respondent engaged in retail sales in the town of Bradford, save and ex- 
cept supervisors and persons above the rank of supervisor.” (2 employees in the unit). 


0631-79-R: The International Association of Bridge, Structural and Ornamental Ironworkers, Local 
Union 736 (Applicant) v. Columbus Plate Limited (Respondent). 


Unit: “all ironworkers and ironworkers’ apprentices in the employ of the respondent in the Regional 
Municipality of Niagara and the County of Haldimand, save and except non-working foremen and 
persons above the rank of non-working foreman.” (3 employees in the unit). (clarity note). 


0638-79-R: Ontario Public Service Employees Union (Applicant) v. Orphans’ Home and Widows’ 
Friend Society (Respondent) v. Group of Employees (Objectors). 


Unit: “all employees of the respondent in Kingston, Ontario, save and except the Accountant, House 
Manager, Director, Secretary to the Director, Senior Social Worker, Child Care Supervisor and Edu- 
cational Co-ordinator.” (23 employees in the unit). (Having regard to the agreement of the parties). 


0639-79-R: Ontario Public Service Employees Union (Applicant) v. Family and Children’s Services 
of Renfrew County operated by The Children’s Aid Society of the County Renfrew and the City of 
Pembroke (Respondent). 
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Unit: “all employees of the respondent in the County of Renfrew, Ontario, save and except supervi- 
sors and persons above the rank of supervisor.” (17 employees in the unit). 


0644-79-R: International Union of Electrical, Radio and Machine Workers (Applicant) v. Universal 
Insulation Company Limited (Respondent) v. Group of Employees (Objectors). 


Unit: “all employees of the respondent employed at Aurora, Ontario, save and except chemist, fore- 
men, persons above the rank of foreman, office and sales staff, quality control supervisor, persons 
regularly employed for not more than twenty-four (24) hours per week, and students employed dur- 
ing the school vacation period.” (47 employees in the unit). (Having regard to the agreement of the par- 
ties). 


0646-79-R: Retail, Wholesale and Department Store Union, AFL: ClO:CLC (Applicant) v. Laidlaw 
Transport Limited (Respondent). 


Unit: “all employees of the respondent at Metropolitan Toronto, save and except foremen, persons 
above the rank of foreman, office staff and persons covered by a subsisting collective agreement be- 
tween the applicant and the respondent.” (8 employees in the unit). (Having regard to the agreement of 
the parties). 


0647-79-R: Fuel, Bus, Limousine, Petroleum Drivers and Allied Employees, Local Union No. 352, 
affiliated with the International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers 
of America (Applicant) v. The Toronto International Airport Limousine Operators Association (Re- 
spondent). 


Unit: “all employees of the respondent working at Mississauga, save and except supervisors, those 
above the rank of supervisor, sales and office staff.” (10 employees in the unit). 


0648-79-R: Fuel, Bus, Limousine, Petroleum Drivers and Allied Employees, Local Union No. 352, 
affiliated with the International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers 
of America (Applicant) v. Airport Taxicab Association (Respondent). 


Unit: “all employees of the respondent working at Mississauga, save and except supervisors, those 
above the rank of supervisor, sales and office staff.” (13 employees in the unit). (Having regard to the 
agreement of the parties). 


0653-79-R: Laundry and Linen Drivers and Industrial Workers Union Local 847, affiliated with the 
International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America (Ap- 
plicant) v. Diversified Stainless Steel of Canada Ltd. (Respondent). 


Unit: “‘all employees of the respondent in Metropolitan Toronto, save and except foremen, persons 
above the rank of foreman, office and sales staff, persons regularly employed for not more than 
twenty-four (24) hours per week and students employed during the school vacation period.” (16 em- 
ployees in the unit). (Having regard to the agreement of the parties). 


0661-79-R: Labourers’ International Union of North America, Local 837 (Applicant) v. Spadco 
Const. Co. Ltd. (Respondent). 


Unit: “all construction labourers in the employ of the respondent in the Regional Municipality of 
Niagara and the County of Haldimand, save and except non-working foremen and persons above the 
tank of non-working foreman.” (3 employees in the unit). 
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0662-79-R: Labourers’ International Union of North America, Local 837 (Applicant) v. D. W. Lu- 
cato Construction (Respondent). 


Unit: “all construction labourers in the employ of the respondent in the Regional Municipality of 
Niagara and the County of Haldimand, save and except non-working foremen and persons above the 
rank of non-working foreman.” (3 employees in the unit). 


0675-79-R: Laboaurers’ International Union of North America, Local 183 (Applicant) v. Remval 
Constr. Ltd. (Respondent). 


Unit: “all construction labourers in the employ of the respondent in Metropolitan Toronto, the Re- 
gional Municipality of York and the County of Peel, the Township of Esquesing and the Towns of 
Oakville and Milton in the County of Halton and the Township of Pickering in the County of Ontar- 
io, save and except construction labourers employed on building projects, non-working foremen and 
persons above the rank of non-working foreman.” (2 employees in the unit). 


Applications Certified Subsequent to Pre-Hearing Vote 


0399-79-R: Service Employees Union, Local 204, Affiliated with A.F. of L. C.1.0. C.L.C. (Applicant) 
v. Toronto East General and Orthopedic Hospital Inc. (Respondent). 


Unit: “all employees of Toronto East General and Orthopedic Hospital Inc. in Metropolitan To- 
ronto regularly employed for not more than twenty-four (24) hours per week, and students employed 
during the school vacation period, save and except Professional Medical Staff, Graduate Nurses, Un- 
dergraduate and Graduate Pharmacists, Undergraduate and Graduate Social Workers, Technical 
Personnel, Physiotherapists, Occupational Therapists, Psychometrists, Office and Clerical Staff, Su- 
pervisors, persons above the rank of supervisor and persons covered by subsisting collective agree- 
ments.” (126 employees in the unit). (Having regard to the agreement of the parties). 


Number of names of persons on revised voters’ list 137 
Number of persons who cast ballots 47 
Number of ballots marked in favour of applicant 37 

Number of ballots marked against applicant 10 


0546-79-R: International Union, United Automobile, Aerospace and Agricultural Implement Work- 
ers of America - UAW (Applicant) v. Rustshield Plating Limited (Respondent) v. Christian Labour 
Association of Canada (Intervener). 


Unit: “all employees of Rustshield Plating Limited in Windsor, save and except foremen, persons 
above the rank of foreman, office and sales staff, persons regularly employed for not more than 
twelve (12) hours per week and students employed during the school vacation period.” (26 employees 
in the unit). (Having regard to the agreement of the parties). 


169 


Number of names of persons on list as originally prepared by 


employer 26 
Number of persons who cast ballots 23 
Number of ballots marked in favour of applicant 13 
Number of ballots marked in favour of intervener 10 


Applications Certified Subsequent to Post-Hearing Vote 


1674-78-R: United Steelworkers of America (Applicant) v. Canadian Advanced Air Limited (Re- 
spondent) v. Sheet Metal Workers’ Int. Assoc., Local Union #30 (Intervener). 


Unit: “all employees of the respondent in Metropolitan Toronto save and except foremen, persons 
above the rank of foreman, office and sales Staff and students employed during the school vacation 
period.” (17 employees in the unit). 


Number of names of persons on list as originally prepared by 


employer 21 
Number of persons who cast ballots 19 
Number of ballots marked in favour of applicant 5 
Number of ballots marked in favour of no union 0 
Number of ballots marked in favour of intervener 14 


0092-79-R: Canadian Union of Operating Engineers & General Workers (Applicant) v. The Regional 
Municipality of Halton (Respondent). 


Unit #2: “Those persons regularly employed for not more than 24 hours per week and students em- 
ployed during the school vacation period, save and except supervisors, persons above the rank of su- 
pervisor, professional medical staff, graduate nurses, undergraduate nurses, graduate dieticians, stu- 
dent dieticians, office and clerical staff, students employed on a co-operative study program at a 
university or a community college and persons covered by a collective agreement between the re- 
spondent and International Brotherhood of Electrical Workers, Local 636.” (26 employees in the 
unit). 


Number of names of persons on list as originally prepared by 


employer 42 
Number of perons who cast ballots 23 
Number of ballots marked in favour of applicant 15 
Number of ballots marked against applicant 8 


(Bargaining Unit #1 — See Bargaining Units Certified - No Vote Conducted). 


0371-79-R: International Union, United Automobile, Aerospace and Agricultural Implement Work- 
ers of America, U.A.W. (Applicant) v. St. Clair Tool & Die Limited (Respondent) v. Group of Em- 
ployees (Objectors). 


Unit: “all employees of the respondent at Wallaceburg, Ontario, save and except foremen, those 
above the rank of foreman, office and sales staff, persons regularly employed for not more than 
twenty-four hours per week and students employed during the school vacation period.” (90 employ- 
ees in the unit). 
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Number of names of persons on list as originally prepared by 


the employer 88 
Number of persons who cast ballots 83 
Number of Spoiled Ballots ih 
Number of ballots marked in favour of the applicant 43 
Number of ballots marked against the applicant 32 


0380-79-R: United Electrical, Radio and Machine Workers of America (UE) (Applicant) v. Cana- 
dian Appliance Manufacturing Company Limited (Respondent) v. United Steelworkers of America 
(Intervener). (Dismissed). 


0384-79-R: United Steelworkers of America (Applicant) v. Canadian Appliance Manufacturing 
Company Limited (Respondent) v. United Electrical, Radio and Machine Workers of America (UE) 
(Intervener). (Certified). 


Unit: “all employees of the respondent, at 503 Woodward Avenue, Hamilton, save and except super- 
visors, persons above the rank of supervisor and confidential secretaries to the Branch Manager and 
the Service Manager.” (30 employees in the unit). 


Number of names of persons on list as originally prepared by 

employer 83 
Number of persons who cast ballots 32 
Number of ballots marked in favour of United Electrical, 

Radio and Machine Workers of America (UE) 13 
Number of ballots marked in favour of United Steelworkers 

of America 17 
Number of ballots marked in favour of ““No Trade Union” 2, 


APPLICANTS FOR CERTIFICATION DISMISSED 


No Vote Conducted 


2101-78-R: Labourers’ International Union of North America, Local 1059 (Applicant) v. Norlon 
Builders Limited (Respondent) v. Group of Employees (Objectors). (13 employees). 


2144-78-R: Office and Professional Employees International Union (Applicant) v. Board of 
Ophthalmic Dispensers (Respondent). (1 employee). 


0212-79-R: United Brotherhood of Carpenters and Joiners of America, Local Union 38 (Applicant) 
v. Stanley Ash Theatrical Decorators (Respondent). (2 employees). 


0473-79-R: Local 47 Sheet Metal Workers’ International Association (Applicant) v. Gerald E. Baird 
Contractors Ltd. (Respondent). (3 employees). 


0475-79-R: Labourers’ International Union of North America, Local 837 (Applicant), v. Dig It Con- 
tractors Ltd. (Respondent). (4 employees). 
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0540-79-R: Canadian Food and Allied Workers Union Local 633, chartered by the Amalgamated 
Meat Cutters and Butcher Workmen of North America, AFL-CIO-CLC (Applicant) v. Gordons 
Markets A Division of Zehrmark Limited (Respondent). (2 employees). 


0577-79-R: Brewery, Soft Drink, Distillery, Distributors and Miscellaneous Workers Local 1000, 
affiliated with the International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers 
of America (Applicant) v. Erie & Huron Beverages Limited (Respondent). (4 employees). 


0622-79-R: Canadian Union of Public Employees (Applicant) v. The Regional Municipality of Peel 
(Respondent). (52 employees). 


Certification Dismissed Subsequent to Post-Hearing Vote 


0181-79-R: Teamsters, Chauffeurs, Warehousemen and Helpers Local Union No. 91, affiliated with 
the International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America 
(Applicant) v. Simpsons-Sears Limited (Respondent) v. Group of Employees (Objectors). 


Unit: “all employees of the respondent employed as part of its Kingston Transfer Terminal Opera- 
tions save and except operating section heads and manual section head and those above the rank of 
operating section head and manual section head, office and sales staff, persons regularly employed 
for not more than twenty-four hours per week and students employed during the school vacation pe- 
riod.” (93 employees in the unit). 


Number of names of persons on list as originally prepared by 


employer 86 
Number of persons who cast ballots 80 
Number of ballots marked in favour of applicant 19 
Number of ballots marked against applicant 61 


0344-79-R: Retail, Wholesale and Department Store Union, AFL: ClO:CLC (Applicant) v. Jessel 
Foods Ltd. (Respondent) v. Group of Employees (Objectors). 


Unit: “all office and clerical employees of Jessel Foods Timmins Ontario, save and except sales staff, 
office manager, persons above the rank of office manager, persons regularly employed for not more 
than twenty-four hours per week and student employed during the school vacation period.” (2 em- 
ployees in the unit). 


Number of names of persons on list as originally prepared by 
employer 2 
Number of persons who cast ballots 2 
Number of ballots marked in favour of applicant 
Number of ballots marked against applicant 


NO 


APPLICATIONS FOR CERTIFICATION WITHDRAWN 


2165-78-R: Ontario English Catholic Secondary Teachers Association (Applicant) v. St. Joseph’s 
High School (Respondent). (14 employees). 


0312-79-R: The Private School Teachers Association (Applicant) v. The Annex Village Campus, Inc. 
(Respondent) v. Employee (Objector). (9 employees). 
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0435-79-R: International Union of Operating Engineers, Local 793 (Applicant) v. Ethier Paving Ltd. 
(Respondent). (3 employees). 


0553-79-R: United Steelworkers of America (Applicant) v. Wiscot Manufacturing Co. Ltd. (Respon- 
dent). (39 employees). 


0627-79-R: Labourers’ International Union of North America, Local 506 (Applicant) v. Consoli- 
dated Concrete Structures (Respondent). (8 employees). 


0651-79-R: The Hotel and Restaurant Employees, Local 756 (Applicant) v. U.A.W. Building Corpo- 
ration, Local 199 (Respondent) v. Canadian Union of United Brewery, Flour, Cereal, Soft Drink and 
Distillery Workers, Local 304 (Intervener). (14 employees). 


0674-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Con-Elco 
Ltd. (Respondent). (6 employees). 


0754-79-R: The Carpenters’ District Council of Toronto and Vicinity on behalf of Loals 27, 666, 681, 
1133, 1304, 2480, 2482, 1963, 3227, 1747, and 3233, United Brotherhood of Carpenters and Joiners of 
America (Applicant) v. Environmental Technical Services Inc. (Respondent). (4 employees). 


APPLICATION UNDER SECTION 1(4) 


0368-79-R: United Steelworkers of America (Applicant) v. Radio Shack and A & A and Tandy Elec- 
tronics Limited (Respondents). (Granted). 


APPLICATIONS FOR DECLARATION TERMINATING BARGAINING 
RIGHTS 


1620-78-R: Hugh Murray (1974) Limited (Applicant) v. Carpenters District Council of Lake Ontario 
on behalf of Locals 397, 572, 1071, and 1450 of the United Brotherhood of Carpenters and Joiners of 
America (Respondent). (Dismissed). 


1639-78-R: Don Hemmelskamp (Applicant) v. Christian Labour Association of Canada (Respon- 
dent) v. Mortlock Construction (1978) Limited (Intervener). (17 employees). (Dismissed). 


2137-78-R: Pierre Pilon (Applicant) v. Retail Clerks Union, Local 486 (Respondent). (Granted). 


Unit: “all employees of Crosby Food Services Ltd. employed in the Municipality of Ottawa save and 
except supervisors, and persons above the rank of supervisor, office and sales staff, cafeteria employ- 
ees, cash room clerks, persons regularly employed for not more than 24 hours per week and students 
employed during the school vacation period.” (46 employees in the unit). (clarity note). 


[x3 


Number of names of persons on revised voters’ list 46 
Number of persons who cast ballots 44 
Number of ballots marked in favour of Respondent 4 

Number of ballots marked against Respondent 40 


0233-79-R: Barbara J. McKee (Applicant) v. Toronto Typographical Union No. 91, (I.T.U.) (Re- 
spondent) v. Web Offset Publications Limited (Intervener). (Granted). 


Unit: “Composing Room employees of Web Offset Publications Limited at 160 Duncan Mills Road, 
Don Mills, Ontario.” (11 employees in the unit). 


Number of names of persons on list as originally prepared by 
employer 12 

Number of persons who cast ballots 10 

Number of spoiled ballots 

Number of ballots marked in favour of Respondent 

Number of ballots marked against Respondent 


oo -— 


0555-79-R: Eva Friesen (Complainant) v. CUPE Local 1529 (Respondent). (3 employees). (Granted). 


0590-79-R: Shane Tobin (Applicant) v. United Automobile, Aerospace & Agricultural Implement 
Workers of America Local 1256 (Respondnet) v. Big Bear Storage Ltd. (Intervener). (5 employees). 
(Granted). 


0625-79-R: Wesley Thompson (Applicant) v. Retail, Wholesale and Department Store Union, Local 
579, representing Gifford Transfer Ltd. (1977) (Respondent). (10 employees). (Granted). 


APPLICATIONS FOR DECLARATION THAT STRIKE UNLAWFUL 


0269-79-R: Ecodyne Limited (Applicant) v. United Association of Journeymen and Apprentices of 
the Plumbing and Pipe Fitting Industry of the United States and Canada, Local Union 628, R. 
Brooks, et al, (Respondents) v. Ontario Hydro (Intervener # 1) v. The Electrical Power Systems Con- 
struction Association (Intervener #2) v. Mechanical Contractors Association of Ontario (Intervener 
# 3). 
- and - 

0270-79-U: Ecodyne Limited (Applicant) v. United Association of Journeymen and Apprentices of 
the Plumbing and Pipe Fitting Industry of the United States and Canada, Local Union 628, R. 
Brooks, et al, (Respondents) v. Ontario Hydro (Intervener # 1) v. The Electrical Power Systems Con- 
struction Association (Intervener #2) v. Mechanical Contractors Associaiton of Ontario (Intervener 
# 3). (Granted). 


0510-79-U: Provident Electric Limited (Applicant) v. International Brotherhood of Electrical Work- 
ers, Local Union 303, Alex Glen and James Frollick (Respondents) v. Christian Labour Association 
(Intervener) (Dismissed). 


0570-79-U: Cape Forming Construction Ltd., and also Westmount Engineering Construction Com- 
pany Ltd. (Applicants) v. United Brotherhood of Carpenters and Joiners of America, Lake Ontario 
District Council; and also: Toronto Building and Construction Trades Council, and also Dave John- 
son, and also: Quintin Begg (Respondents). (Dismissed). 
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0574-79-U: Don Hearn & Sons Trucking Limited (Applicant) v. Mike Coulson, Bill Maden, Roy 
Harkins and Wilfred May (Respondents). (Withdrawn). 


0649-79-U: Don Hearn & Sons Trucking Limited (Applicant) v. Greg Bezaire, et al (Respondents). 
(Dismissed). 


0656-79-U: Spiers Bros. Limited (Applicant) v. International Brotherhood of Electrical Workers, 
Local 1687, Lou Popovich and Russell Cooper (Respondent). (Granted). 


APPLICATION FOR DECLARATION THAT LOCK-OUT UNLAWFUL 


0511-79-U: The Private School Teachers Association (Applicant) v. Annex Village Campus (Respon- 
dent). (Withdrawn). 


APPLICATIONS FOR CONSENT TO PROSECUTE 


0220-79-U: Canadian Paperworkers Union and Holland Landing Local 1150 of the Canadian Paper- 
workers Union (Applicants) v. Cameron Packaging Inc. and Hugh T. Cameron (Respondents). 
(Dismissed). 


0470-79-U: Webster Mfg. (London) Limited (Applicant) v. Internatinal Molders’ and Allied Workers 
Union through Local 49 (London) (Respondent). (Dismissed). 


0544-79-U: Webster Air Equipment Limited, 148 Stronack Crescent, London, Ontario, N6A S5A4 
(Applicant) v. International Molders & Allied Workers Union Through Local 49 (London), 1086 
Chippewa Drive, London, Ontario and International Molders & Allied Workers Union, 951 Dufferin 
Street, Toronto, Ontario (Respondents). (Withdrawn). 


COMPLAINTS UNDER SECTION 79 (UNFAIR LABOUR PRACTICE) 


1483-78-U: Jorge Menacho (Complainant) v. Local 247 of the Laborers’ International Union of 
North America (Respondent). (Dismissed). 


1631-78-U: Amalgamated Meat Cutters and Butcher Workmen of North America, AFL-CIO-CLC 
(Complainant) v. Levine Bros. Hides (Ontario) Ltd. (Respondent). (Withdrawn). 


1785-78-U: Amalgamated Meat Cutters and Butcher Workmen of North America AFL-CIO-CLC 
(Complainant) v. Levine Bros. Hides (Ontario) Limited (Respondent). (Withdrawn). 


1885-78-U: Patrick Gain and David Smith (Complainants) v. Local 1565 of the International Broth- 
erhood of Electrical Workers (Respondent) v. Great Lakes Forest Products Limited (Interested Par- 


ty). (Granted). 
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1910-78-U: Canadian Union of United Brewery, Flour, Cereal, Soft Drink and Distillery Workers 
(Complainant) v. Superior Glove Works Limited (Respondent). (Dismissed). 


1977-78-U: International Leather Goods, Plastics, & Novelty Workers’ Union, Local 8 (Complain- 
ant) v. Norseman Plastics Limited (Respondent). (Withdrawn). 


2092-78-U: Canadian Union of Public Employees and its Local 1320 (Complainant) v. Scarborough 
Centenary Hospital Association (Respondent). (Dismissed). 


2122-78-U: International Leather Goods, Plastics, and Novelty Workers’ Union, Local 8 (Complain- 
ant) v. Norseman Plastics Limited (Respondent). (Withdrawn). 


0044-79-U: Canadian Union of Operating Engineers and General Workers (Complainant) v. AES 
Data Ltee/Ltd. (Respondent). (Dismissed). 


0104-79-U: International Leather Goods, Plastics & Novelty Workers’ Union, Local 8 (Complainant) 
v. Norseman Plastics Limited (Respondent). (Withdrawn). 


0159-79-U: International Woodworkers of America (Complainant) v. Noble Trophies Limited (Re- 
spondent). (Dismissed). 


0177-79-U: International Leather Goods, Plastics & Novelty Workers’ Union, Local 8 (Complainant) 
v. Norseman Plastics Limited (Respondents). (Withdrawn). 


0217-79-U: Service Employees’ Union, Local 204 (Complainant) v. Kings Nursing Home (Respon- 
dent). (Withdrawn). 


0219-79-U: Canadian Paperworkers Union and Holland Landing Local 1150 of the Canadian Paper- 
workers Union (Applicants) v. Cameron Packaging Inc. and Hugh T. Cameron (Respondents). 
(Dismissed). 


0308-79-U: Canadian Union of Public Employees (Complainant) v. Peace Bridge Area Association 
for the Mentally Retarded (Respondent). (Withdrawn). 


0314-79-U: Teamsters, Chauffeurs, Warehousemen and Helpers Local Union No. 141, affiliated with 
the International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America 
(Complainant) v. Laidlaw Transportation Limited (Respondent). (Dismissed). 


0336-79-U: Lake Ontario Steel Company Limited (Complainant) v. United Steelworkers of America, 
Local 6571 (Respondent). (Dismissed). 


0378-79-U: The Amalgamated Jewelry and Allied Trades Workers’ Union, Local 33, I.J.W.U., 
C.L.C., A.F.L.-C.1.0. (Complainant) v. The Toronto Jewellery Manufacturers’ Association, Excels- 
ior-Heinz Limited, Excellent Jewellery Company Limited, S. Fremes & Co. Ltd., Gunning Brothers 
Limited, George R. Mitchell & Co., Myerson Limited, Nathan Hennick & Co. Ltd., Harry Walker 
Jewellery Manufacturing Company Limited, Christenson Ltd., Charles Jewellery Company Ltd., 
Jack W. Gunning, Peter Heinz, Lou Bain, and Daniel Myerson, (Respondents). 

- and - 
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0379-79-U: The Amalgamated Jewelry and Allied Trades Workers’ Union, Local 33, I.J.W.U., 
C.L.C., A.F.L.-C.1.0. (Complainant) v. The Toronto Jewellery Manufacturers’ Association, Excels- 
ior-Heinz Limited, Excellent Jewellery Company Limited, S. Fremes & Co. Ltd., Gunning Brothers 
Limited, George R. Mitchell & Co., Myerson Limited, Nathan Hennick & Co. Ltd., Harry Walker 
Jewellery Manufacturing Company Limited, Christenson Ltd., Charles Jewellery Company Ltd., 
Jack W. Gunning, Peter Heinz, Lou Bain, and Daniel Myerson, (Respondents). (Dismissed). 


0388-79-U: The Private School Teachers Association (Complainants) v. Annex Village Campus (Re- 
spondent). (Withdrawn). 


0404-79-U: United Brotherhood of Carpenters and Joiners of America, A.F.L., C.1.0., C.L.C. (Com- 
plainant) v. Intercraft Industries of Canada Ltd. (Respondent). (Withdrawn). 


0412-79-U: Randy Hunter (Complainant) v. International Union-United Automobile, Aerospace, 
Agricultural Implement Workers of America (U.A.W.) and Chrysler Canada Ltd. (Respondents). 
(Dismissed). 


0461-79-U: Toronto Typographical Union No. 91 (I.T.U.) (Complainant) v. Goldcraft Printers (Re- 
spondent). (Withdrawn). 


0469-79-U: Amalgamated Clothing & Textile Workers Union AFL-CIO-CLC (Complainant) v. 
George W. Endress Company Limited Spinning Plant (Respondent). (Withdrawn). 


0479-79-U: United Brotherhood of Carpenters and Joiners of America, A.F.L., C.1.0., C.L.C. (Com- 
plainant) v. Intercraft Industries of Canada Ltd. (Respondent). (Withdrawn). 


0483-79-U: Tom Byers (Complainant) v. The International Association of Bridge Structural & Orna- 
mental Iron Workers, A.F. of L. Riggers Local 721 (Respondent). (Withdrawn). 


0484-79-U: The International Beverage Dispensers and Bartenders’ Union, Local 280 (Complainant) 
v. Molly “N” Me Tavern (Respondent). (Granted). 


0512-79-U: The Private School Teachers Association (Complainant) v. Annex Village Campus (Re- 
spondent). (Withdrawn). 


0531-79-U: CUPE and its Local 2103 (Complainant) v. 336496 Ontario Limited (Groves Park Lodge) 
(Respondent). (Withdrawn). 


0532-79-U: Ontario Nurses’ Association (Complainant) v. Etobicoke General Hospital (Respon- 
dent). (Withdrawn). 


0543-79-U: Webster Air Equipment Limited, 148 Stronack Crescent, London, Ontario (Complain- 
ant) v. International Molders & Allied Workers Union, Local 49 (London), 1086 Chippewa Drive, 
London, Ontario (Respondent). (Withdrawn). 


0548-79-U: David Doherty (Complainant) v. United Association of Journeymen & Apprentices of 
the Plumbing & Pipefitting Industry of the United States and Canada (Respondent). (Withdrawn). 
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0549-79-U: Local 47, Sheet Metal Workers International Association, Robert Fournier, Leonard 
Lance, and Marc Giroux (Complainants) v. Gerald E. Baird Contractors Ltd. Gerald E. Baird, and 
Richard Tremblay (Respondents). (Withdrawn). 


0550-79-U: Andrew J. Startek (Complainant) v. Teamsters Union, Local 938 (Respondent). 
(Withdrawn). 


0575-79-U: Gary R. Walsh (Applicant) v. Mr. John Dean and Mr. Les Kovasci (Respondents). 
(Dismissed). 


0581-79-U: Harold George Barnett (Complainant) v. The International Brotherhood of Painters and 
Allied Trades (Respondent). (Withdrawn). 


0615-79-U: Jerrold Lawrence (Complainant) v. Lorne Charlick, International Representative, The 
International Union United Automobile, Aerospace and Agricultural Implement Workers of Amer- 
ica (UAW-CLC) Local 636 (Respondent). (Withdrawn). 


0630-79-U: Oil, Chemical & Atomic Workers International Union, Local 9-368 (Complainant) v. 
Wyeth, Ltd. (Respondent). (Withdrawn). 


0712-79-U: Hotels, Clubs, Restaurants, Tavern, Employees Union, Local 261 (Complainant) v. Tom 
Abonyi and Winco Steak N’ Burger, Rib O’ Beef Restaurants (Respondent). (Withdrawn). 


0713-79-U: Hotels, Clubs, Restaurants, Tavern, Employees’ Union, Local 261 (Complainant) v. Tom 
Abonyi and Winco Steak N’ Burger, Rib O’ Beef Restaurants (Respondent). (Withdrawn). 


APPLICATIONS UNDER SECTION 55 


1462-78-R: Carpenters District Council of Lake Ontario on behalf of Locals 397, 572, 1071 and 1450 
of the United Brotherhood of Carpenters and Joiners of America (Applicant) v. Hugh Murray Limit- 
ed; Hugh Murray (1974) Limited (Respondents). (Dismissed). 


0240-79-R: Hotel & Restaurant Employees & Bartenders Union Local 604, A.F.L.-C.1.0.-C.L.C., Pe- 
terborough, Ont. of the Hotel & Restaurant Employees & Bartenders International Union (Appli- 
cant) v. Marathon Investments Limited (Respondent). (Dismissed). 


0267-79-R: Retail Clerks Union, Local 206, chartered by Retail Clerks International Union, A.F.L.- 
C.1.0.-C.L.C. (Applicant) v. Dominion Stores Limited (Respondent) v. United Steelworkers of 
America, Locals 14974 and 14045 (Intervener). (Dismissed). 


0482-79-R: Canadian Union of Public Employees (Applicant) v. City of Kanata (Formerly Township 
of March) (Respondent). (Withdrawn). 


0578-79-R: Retail Clerks Union, Local 206, Chartered by United Food and Commercial Workers In- 
ternational Union (Applicant) v. Anthony Schmidt, 12 James Street, Hamilton, Ontario (Respon- 
dent). (Withdrawn). 
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APPLICATIONS FOR DETERMINATION UNDER SECTION 95(2) 


1423-78-M: Canadian Union of Public Employees, Local 1328 (Applicant) v. Metropolitan Separate 
School Board (Respondent). (Withdrawn). 


0116-79-M: Ottawa Board of Education Employees Association (Applicant) v. Ottawa Board of Edu- 
cation (Respondent). (Granted). 


0274-79-M: International Brotherhood of Electrical Workers, Local Union 636 (Applicant) v. The 
Hydro-Electric Commission of Cambridge and North Dumfries (Respondent). (Withdrawn). 


0413-79-M: Canadian Chemical Workers Union, Local 21 (Applicant) v. Cyanamid of Canada Lim- 
ited (Respondent). (Withdrawn). 


0450-79-M: Canadian Union of Public Employees Local 1600 (Applicant) v. Metropolitan Toronto 
Zoo (Respondent). (Withdrawn). 


APPLICATIONS UNDER SECTION 112A 


1827-78-M: The Ontario Allied Construction Trades Council, and The International Union of Oper- 
ating Engineers, Local 793 (Applicants) v. The Electrical Power Systems Construction Association, 
Alnor Earthmoving Limited, Rumble Contracting Limited and Alnor Earthmoving Limited and 
Rumble Contracting Limited, carrying on business as Alnor-Rumble-Joint Venture (Respondents). 
(Granted). 


0039-79-M: Labourers’ International Union of North America, Labourers’ International Union of 
North America, Ontario Provincial District Council and the Labourers’ International Union of 
North America, Local 1059 (Applicants) v. Labourers’ Council of Employer associations, Evans- 
Kennedy Construction Limited and Celtic Construction (London) Ltd. (Respondents). 

- and - 
0040-79-M: International Association of Bridge, Structural and Ornamental Ironworkers, Local 700 
(Applicant) v. Rodmen Employer Bargaining Agency, Evans-Kennedy Construction Limited, and 
Celtic Construction (London) Ltd. (Respondents). 

- and - 
0041-79-M: Ontario Provincial Council of the United Brotherhood of Carpenters and Joiners of 
America, and The United Brotherhood of Carpenters and Joiners of America, Local 1946 (Appli- 
cants) v. Carpenters’ Employer Bargaining Agency, Evans-Kennedy Construction Limited, and 
Celtic Construction (London) Ltd. (Respondents). 

- and - 
0042-79-M: Ontario Provincial Conference of the International Union of Bricklayers and Allied 
Craftsmen, and International Union of Bricklayers and Allied Craftsmen, Local 5 (Applicants) v. 
The Masonry Industry Employers’ Council of Ontario, Evans-Kennedy Construction Limited and 
Celtic Construction (London) Ltd. (Respondents). 

- and - 
0043-79-R: International Union of Operating Engineers, Local 793 (Applicant) v. Operating Engi- 
neers’ Employers’ Agency, Evans-Kennedy Construction and Celtic Construction (London) Ltd. 
(Respondents). (Granted). 


Whe, 


0199-79-M: Labourers’ International Union of North America, Local 183 (Applicant) v. Metropoli- 
tan Toronto Apartment Builders Association — and — 360 501 Ontario Limited (Respondents). 
(Withdrawn). 


0487-79-M: International Union of Operating Engineers, Local 793 and its member, Jean Dumais 
(Applicant) v. Employer Bargaining Agency and Nadrofsky Steel Erecting (Respondent). (Granted). 


0494-79-M: The Millwright District Council of Ontario, United Brotherhood of Carpenters and Join- 
ers of America (Applicant) v. The Association of Millwrighting Contractors of Ontario; Moody S.I. 
Limited (Respondent). (Granted). 


0497-79-M: United Brotherhood of Carpenters & Joiners of America, Local 2486 (Applicant) v. 
Steds Limited or Stedstell Buildings (Respondent). (Withdrawn). 


0513-79-M: Bricklayers, Masons Independent Union of Canada Local | (Applicant) v. Global Ma- 
sonry Co. (Respondent). (Granted). 


0514-79-M: Bricklayers, Masons Independent Union of Canada Local | (Applicant) v. Star Masonry 
Contractors (Respondent). (Withdrawn). 


0558-79-M: Labourers’ International Union of North America, Local 506 (Applicant) v. Q. Sons 
Construction Company Limited (Respondent). (Withdrawn). 


0576-79-M: Carpenters’ District Council of Toronto and Vicinity on behalf of Locals 27, 666, 681, 
1133, 1747, 1304, 1963, 2480, 2482, 3227 and 3233, United Brotherhood of Carpenters and Joiners of 
America (Applicant) v. Introm Industries Limited (Respondent). (Withdrawn). 


0689-79-M: Labourers’ International Union of North America, Local 247 (Applicant) v. C E Refrac- 
tories (Respondent). (Withdrawn). 


0698-79-M: A Council of Trade Unions, acting as the representative and agent of Teamsters Local 
Union 230 and Labourers’ International Union of North America, Local Union 183 (Applicant) v. 
The Metropolitan Toronto Sewer and Watermain Contractors’ Association (Respondent). 
(Withdrawn). 


0709-79-M: A Council of Trade Unions, acting as the representative and agent of Teamsters Local 
Union 230 and Labourers’ International Union of North America, Local Union 183 (Applicant) v. 
The Metropolitan Toronto and Building Association (Respondent). (Withdrawn). 


0717-79-M: Labourers’ International Union of North America, Local 183 (Applicant) v. Ideal 
Greenpark Homes (Respondent). (Withdrawn). 
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town members to employers — Employers hiring referrals - Whether subsistence al- 
lowances payable 


THE MASTER INSULATORS’ ASSOCIATION OF ONTARIO; INC.; RE AS- 
ALESSI 0 £8 Se SRS I 2 BS Dee et ene ee ee Ge earl a 


Strike — Natural Justice - Cease and Desist application naming business agent of one local 
— Inadvertently addressed to another local — Board finding named respondent re- 
ceiving adequate notice - Employees not crossing picket lines —- Cease and Desist 
Order issuing 


RE MARTIN STEWART CONTRACTING LIMITED; R. ARNOLD; C.L.A.C. 


Termination — Petition — Custody of petition significant - Employer involvement in earlier 
petition tainting termination application 


GROVES PARK LODGE; REC. KILLMAN AND R. LaFORME,C.U.P.E. ... 


Trade Union Status — Certification - Employee - Commencing business and insuring fu- 
ture employment objects of association — Employers eligible for membership — 
Whether association is trade union 


NIAGARA VETERAN TAXI; RE NIAGARA FALLS CO-OPERATIVE TAXI 
VEE PAS SORTA TIOMNIE eerie Au io rai thks wi tials Seale aed Mr hes. aisles even alin a 


Trade Union Status — Certification — Meeting adopting constitution and admitting em- 
ployees into membership forming trade union — Using employer’s premises and 
stopping production for meeting — Whether union receiving ‘“‘other support”’ from 
employer 
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0802-79-R_ Aclo Compounders Inc., Employees’ Association, (Applicant), 
v. Aclo Compounders Inc., (Cambridge-Hespeler, Ontario), (Respondent), 
v. United Steelworkers of America, (Intervener). 


Certification — Trade Union Status — Meeting adopting constitution and admitting employ- 
ees into membership forming trade union — Using employer’s premises and stopping production for 
meeting — Whether union receiving ‘‘other support’’ from employer. 


BEFORE: Rory F. Egan, Vice-Chairman, and Board Members H. J. F. Ade and W. F. 
Rutherford. 


APPEARANCES: S. J. First, Douglas Harney and Alex Hill for the applicant; Donald R. 
Young for the respondent; Lorne Ingle, Q.C., Marion Tobin and Frank Wadden for the inter- 
vener. 


DECISION OF THE BOARD; September 19, 1979 


He This is an application for certification in which the applicant is required to estab- 
lish its status as a trade union within the meaning of section 1(1)(n) of the Act. 


Dr The intervener is presently the bargaining agent for employees of the respondent 
in the bargaining unit which the applicant seeks to represent. 


Sp The applicant purports to have become a trade union by virtue of certain steps 
taken at a meeting of employees of the respondent held on July 17, 1979. In support of its 
application the respondent filed a constitution and the minutes of the meeting held on the 
17th in typewritten form signed by Stephen J. First, who is the solicitor for the applicant, 
and who attended the meeting. Also filed at the hearing are the original handwritten notes 
of Mr. First. 


4. The intervener submits that the application should be dismissed because the 
Association was not properly organized as a trade union and because of the interference of 
the respondent company in the attempted formation of the applicant. The intervener alleges 
that the respondent has violated section 12 of the Act. The section provides: 


“The Board shall not certify a trade union if any employer or any em- 
ployers’ organization has participated in its formation or administration 
or has contributed financial or other support to it or if it discriminates 
against any person because of his race, creed, colour, nationality, an- 
cestry, age, sex or place of origin.” 


S: Douglas Harney, who had been elected President of the applicant at the July 17th 
meeting, testified with respect to the manner in which the meeting of July 17th originated 
and to the proceedings at that meeting. With respect to the matter of status, the evidence 
given by Harney is that the meeting which was attended by the solicitor who had drafted the 
constitution, opened with a general discussion by him of the merits of representation by the 
Steelworkers versus that by an employee organization. This discussion was followed by a se- 
cret vote on the question. The evidence is that of 26 ballots cast, 17 were cast in favour of an 
association and 9 against. 
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6. There is no dispute that the proposed constitution was passed around among the 
employees at the meeting and that some discussion took place concerning its terms. 


if It is also clear that a vote was taken and that the constitution was unanimously 
adopted by those present at the time. Membership applications, together with $1.00 pay- 
ments, were signed and received during the course of the meeting and officers were elected. 


8. There was disparity in the evidence as to the sequence in which these events took 
place. The Board was presented with typewritten minutes prepared and signed by the solici- 
tor which Harney identified as reflecting the course of the meeting. There were also filed the 
rough notes taken by the solicitor at the meeting upon which the typewritten version was 
said to be based. The sequence of events as set out in the rough notes appears to differ from 
documents record the same happenings. It is thus clear that the signing of membership 
cards, the election of officers and the adoption of the constitution all occurred at this meet- 
ing, whatever the exact sequence may have been. 


9, In the Hotel Dieu Hospital case, [1969] OLRB Rep. June 367, the Board said at 
pp. 367-368: 


‘“’.. We are of opinion that where a constitution is adopted at a meeting 
and the persons who adopted the constitution became members of the 
organization at the same meeting at which the constitution is adopted, 
the Board would be taking a very technical position if it distinguished in 
point of time between the signing of members and the adoption of the 
constitution. If the signing of members and the adoption of the constitu- 
tion take place at the same meeting they should be deemed to have 
taken place simultaneously. It therefore is of little consequence 
whether the persons in attendance at the meeting were enrolled as 
members prior to the adoption of the constitution or whether the con- 
stitution is adopted prior to the enrollment of the members so long as 
these events take place at the same meeting. If everything is done at the 
one meeting no subsequent confirmation or ratification is 
necessary... ¢ 


10. Applying the reasons in the Hotel Dieu Hospital decision, supra to the evidence in 
the present case, the Board finds that the applicant is a trade union within the meaning of 
section 1(1)(n) of The Labour Relations Act. 


ihe It now becomes necessary to deal with the allegations with respect to section 12. 
In this regard, it is not without significance that up to the date of the hearing, Harney also 
held the office of President of the United Steelworkers Local at the respondent’s plant. He 
identified himself as such-at the hearing. There was also evidence that, prior to his being 
elected President of the Steelworkers Local, he had circulated a document among the em- 
ployees in the bargaining unit which carried the following heading: 


“We the undersigned request release from the United Steelworkers of 
America Union Local 8716. We agree to pay the sum of one dollar per 
employee for the liquidation of this present local.”’ 
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a2: The above document was dated 8 May 1979 and was signed by 34 persons. What- 
ever else may be said about it, the document can have left no doubt in the minds of those 
who signed it as to where Harney stood with respect to United Steelworkers. However, 
notwithstanding that, Harney was later elected President of the Local, thereby displacing an 
incumbent president. This is part of the relevant background against which the events of 
July 17th took place. 


1" At about 4:00 p.m. on July 17th, while the plant was in operation, Harney, who, 
as we have noted, was then President of the intervener’s local, approached Donald R. 
Young, a senior management person, to ask his permission to hold a meeting of the employ- 
ees. His evidence was that he asked the management to close down the machinery and to as- 
semble all the employees. Young at first objected to closing down the machinery but eventu- 
ally was persuaded to shut down the whole plant for half an hour so that employees might 
attend the meeting. At the request of Harney, an announcement was made over the plant’s 
intercom by an office employee advising the plant employees of the meeting in the plant caf- 
eteria and authorizing the shutdown of the machines. There is no evidence that the purpose 
of the meeting was announced. The meeting was held in the company’s cafeteria and went 
on until about 4:30 or 4:45 with some employees remaining until 5:30 p.m. 


14. It was Harney’s evidence that management was not aware of the purpose of the 
meeting and did not ask the reason why it was so urgent as to require the shutdown of the 
plant. It must have been clear to management, however, in view of Harney’s position as 
President of the Local, that the meeting had something to do with the union or with labour 
relations matters. Young, who was present at the hearing, volunteered that he did not know 
enough about labour relations to understand the situation and had reluctantly consented to 
the shutdown. He also said that he did not inquire as to why the meeting was called. This is 
something we find hard to accept in view of the obvious loss of production, however slight, 
that a shutdown would involve. In any event, the Board has said that in matters such as this, 
even if management may have acted in good faith, it may nevertheless, by its action, con- 
tribute such “‘other support”’ to the formation of an applicant union as to cause the Board to 
reject the application by reason of the provisions of section 12 of the Act (Microdent Labo- 
ratories Ltd. , [1969] OLRB Rep. Oct. 852). 


15. The evidence is clear that in the present case the employer permitted an an- 
nouncement of a meeting of employees to be made over the company’s public address sys- 
tem by the receptionist who regularly makes announcements on behalf of management. 
Management directed the shutdown of the production machinery (an action which must 
have resulted in some financial loss to itself) in order for the employees to attend the meet- 
ing. Although it was not clear on the evidence that employees were told they had to attend 
the meeting, the above incidents, particularly since they occurred during regular working 
hours, must certainly have indicated to the employees that attendance was mandatory. In 
addition to the foregoing, the cafeteria premises were provided to the organizers of the ap- 
plicant free of charge. 


16. The Board has said in a number of cases dealing with the formation of a trade un- 
ion that the gratuitous use of company premises where the company was aware of the pur- 
pose of the meeting was sufficient ‘“‘other support” to invoke the prohibition contained in 
section 12. (See Kenora District Home for the Aged, [1960] OLRB Rep. Apr. 28; Queen 
Elizabeth Hospital (Toronto), [1961] OLRB Rep. May 39; Canadian Home Products Lim- 
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ited (Niagara Falls), [1961] OLRB Rep. Aug. 158; Burlington-Nelson Hospital, {1962] 
OLRB Rep. Nov. 285; Gillies Brothers and Company Limited, |1964] OLRB Rep. Dec. 420 
and Kemp Products Limited, [1966] OLRB Rep. Apr. 39.) 


Wee There is no direct evidence that the company was aware of the precise purpose of 
the meeting. However, in view of the prior activities of Harney in opposition to the Steel- 
workers, a fact which must have been well-known to virtually everyone in the plant follow- 
ing the circulation of the document of May 8th referred to above, we are driven to the ine- 
luctable conclusion that the company must have been aware that Harney’s urgent request 
for, and his insistence on the need for a meeting in the face of Young’s first refusal, had 
something to do with the displacement of the incumbent. It would be incredible, notwith- 
standing his election (or perhaps because of his election) as President of the incumbent, 
which he publicly declared he wanted to liquidate, that management could be entirely una- 
ware of what was transpiring in so small a bargaining unit. In any event, we find that the free 
use of the intercom and, particularly, the shutdown of the plant, amount to “other support” 
within the meaning of section 12 of the Act. It is also plain that these acts of the respondent 
must have been seen by the employees as supportive of the applicant. 


18. Upon taking all of the foregoing incidents and findings into account, the Board 
finds that the respondent has lent such “other support” to the formation of the applicant as 
to prohibit the Board from certifying the applicant, having regard to the provisions of sec- 
tion 12 of the Act. 


19) The application is accordingly dismissed. 


2164-78-R Canadian Union of Industrial Employees, Applicant, v. Bermay 
Corporation Limited, Respondent, v. Goldcrest Furniture Ltd., Intervener. 


Practice and Procedure — Representation Vote — Right of Access —- Employer refusing access 
to union scrutineers — Board not selecting scrutineer - Employer directed to give access to union scruti- 
neer. 


BEFORE: M. G. Picher, Vice-Chairman, and Board Members J. D. Bell and D. B. Archer. 
DECISION OF THE BOARD; Sept 14, 1979 


i By decision dated July 12, 1979, [1979] OLRB Rep. July 608 the Board ordered 
the taking of a representation vote among the employees in the bargaining unit herein. Ac- 
cording to correspondence from counsel for both parties there has been a failure to agree on 
the persons who will act as scrutineers. Both parties ask the Board to make an order to re- 
solve the impasse. 


2 The representation vote arises out of an application under section 55 of the Act. 
The Board, by majority decision, determined that the sale of a business to the respondent 
has taken place within the meaning of the Act. Because the evidence established that the re- 
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spondent has intermingled its own former employees with the employees of the predecessor 
employer, the Board exercised its discretion under section 55 of the Act to order the taking 
of a representation vote. 


B: The union has put forth the names of Mr. P. Dorfman, its president and, in the al- 
ternative, Mr. M. Hurde, its secretary-treasurer, to act as scrutineer for the union on the 
taking of the representation vote. Counsel for the respondent submits that the union must 
choose its scrutineer from among the respondent’s employees. The respondent takes the po- 
sition that it is not prepared to allow either Mr. Dorfman or Mr. Hurde on the company’s 
premises and that the Board is without jurisdiction to order it to do so. The respondent re- 
quests that the Board select a scrutineer from among its employees or, in the alternative, or- 
der the union to do so. 


4. The Board does not accept the respondent’s narrow interpretation of the Board’s 
jurisdiction in the administration of representation votes. In almost all cases representation 
votes are conducted on the employer’s premises with the cooperation of both parties and 
without the need of any affirmative order by the Board. Occasionally, however, some disa- 
greement may arise. The legislature has granted to the Board the latitude to deal with prob- 
lems of that kind. Section 92(2)(f) of the Act specifically provides as follows: 


(2) Without limiting the generality of subsection 1, the Board has power, 


(f) to enter upon the premises of employers and conduct representa- 
tion votes during working hours and give such directions in con- 
nection with the vote as it considers necessary;”’ 


It would, in our view, effectively defeat the purpose of the section if it were restricted so as 
to allow only the Board or its officers and not the officers or representatives of the union, 
upon the order of the Board, to enter the employer’s premises for the purposes of a vote. 


D.: Representation votes under the Act are tripartite. They are run by the Board with 
the participation of both union and employer. Normally each party is permitted to select one 
scrutineer to be present at each polling place during the vote. The vote should be conducted 
in a calm and dispassionate atmosphere that is as nearly as possible devoid of any association 
with the previous campaign propaganda of the parties. When the person acting as scrutineer 
is identified with the voting campaign of either party his presence at the polling station may 
have an unsettling effect on persons presenting themselves to vote. The Board has therefore 
tended to prefer, wherever possible, rank and file employees rather than managerial per- 
sonnel or union officers in the role of scrutineer. A further consideration is that the rank and 
file employee can be familiar with the personnel of the plant and assist in the identification of 
voters. But while that is the preference of the Board it is not an absolute requirement. 
(Swingline of Canada Ltd. [1971] OLRB Rep. Nov. 710; I.R. Menard Ltd. [1972] OLRB 
Rep. Oct. 915; Scarborough Centenary Hospital Association [1979] OLRB Rep. April 350) 


6. The purpose of any representation vote is to provide an expeditious way of deter- 
mining the wishes of the employees. In keeping with its policy of getting representation 
votes on as quickly as possible the Board leaves to each party the selection of its scrutineers. 
While it cannot prejudge the merits of any objection to a scrutineer, the Board prefers that 
wherever possible the vote proceed and any objections be sorted out later. To that end the 
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Board will do whatever is required to permit the attendance at the vote of scrutineers chosen 
by the parties, with the caveat that by doing so it does not necessarily endorse their selec- 
tion. 


te In this case the Board knows little about the dispute between the parties. In her 
letter to the Board counsel for the union suggests that identification with the union cause 
would subject a rank and file employee to some risk. Counsel for the employer advances no 
reasons for wishing to exclude the union officers as scrutineers. Whatever the eventual out- 
come, the Board should not encourage an approach that limits the freedom of choice of the 
parties or risks undue delay and frustration of the process by which bargaining rights are 
meant to be expeditiously determined. For the foregoing reasons it denies the employer’s 
request that the Board either order the union to name a plant employee as its scrutineer or 
that the Board make the nomination itself. Furthermore, the Board cannot countenance 
any interference by the employer with the right of the union to have its chosen representa- 
tive present as scrutineer on the company’s premises for the taking of the vote. The Board 
therefore orders that Mr. P. Dorfman or Mr. M. Hurde, the two officers proposed by the 
union as scrutineers, or such other person as the union may designate, be allowed to enter 
the respondent’s premises and fulfill, without interference, all of the functions of scrutineer 
upon the taking of the representation vote ordered herein. 


8. The matter is referred to the Registrar. 


0654-79-JD Local 1330, United Paperworkers International Union, Kenora 
Ontario, Complainant v. Boise Cascade Canada Ltd., Respondent. 


Jurisdictional Dispute — Board reviewing relevant criteria — Collective agreement and past 
practice favouring complainant — Nature of work and effeciency and economy favouring respondent — 
Whether Board changing work assignment 


BEFORE: N. B. Satterfield, Vice-Chairman and Board Members D. B. Archer and E. C. 
Went. 


APPEARANCES: Gilbert Hay, Lyle Hudson, Robert Freeman and R. W. Gangloff for the 
complainant; D. I. Wakely, R. D. Mosher and W. C. McKinnon for the respondent. 


DECISION OF THE BOARD; September 28, 1979 


Ds The complainant trade union, Local 1330, United Paperworkers International 
Union, Kenora Ontario, has requested the Board to issue a direction under section 81 of 
The Labour Relations Act with respect to an assignment of work which the respondent has 
made to members of the International Association of Machinists and Aerospace Workers, 
Local 490 (‘‘the Machinists”’) which is disputed by the complainant. The work in dispute is 
the driving of a vehicle referred to as a ‘‘welding truck”’. 
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Ds The facts in this complaint are not in dispute. The respondent operates a pulp and 
paper mill in Kenora, Ontario which employs approximately 950 hourly paid employees 
who are represented in collective bargaining by five trade unions, including the complainant 
and the Machinists. The complainant represents approximately 550 employees including 
persons employed in the classifications truck driver and transport driver-highway. The Ma- 
chinists hold bargaining rights for various maintenance trades, including welders, but not 
for truck drivers. 


4, The respondent introduced the welding truck in February 1979. It is a flat bed 
truck with a piece of welding equipment bolted to the deck of the truck. The respondent as- 
signed the task of driving this truck to the welders who use the equipment. No other employ- 
ees drive it. The truck is driven to the location where the welding equipment is needed and 
remains there while the welder performs the work. The complainant is seeking to have the 
job of driving the welding truck assigned to truck drivers in its bargaining unit. It is not seek- 
ing to have a particular driver assigned to the truck, or to have a driver assigned full-time to 
the truck. Rather the complainant contends that truck drivers from its bargaining unit 
should be assigned to the welding truck in the same manner as they are assigned to the re- 
spondent’s mill trucks, that is by seniority. The respondent contends that the welding truck, 
in essence, is a tool of the welding trade the driving of which is properly assigned to its weld- 
ers who are members of the Machinists’ bargaining unit. The complainant and the company 
have discussed their differences under the terms of a new clause in the current collective 
agreement which requires the company to discuss with the union “any significant changes in 
job content or work assignments”’ before instituting the changes. They were unable to agree 
on the work assignment, so the complainant initiated the complaint which is before this 
Board. 


>: Section 81 of the Act gives the Board the discretion to inquire into a complaint 
that an employer has assigned or is going to assign particular work to persons in one trade 
union rather than to persons in another trade union and the discretion to direct what any af- 
fected party shall do or not do with respect to the assigned work. A variety of criteria is con- 
sidered by the Board in exercising its discretion and the criteria which it finds useful in the in- 
stant case are: the collective agreements between the respondent and the complainant and 
the Machinists; skill and training; safety; past practice; the nature of work; employer’s pref- 
erence; and efficiency and economy. The Board’s assessment of the significant facts relating 
to each of these criteria are as follows. 


COLLECTIVE AGREEMENTS 


6. There is no classification of truck driver in the Machinist’s collective agreement, 
but the complainant’s collective agreement contains the classifications of truck driver and 
highway driver-transport. While the presence of job classifications in the collective agree- 
ment is not by itself determinative of work jurisdiction, the respondent acknowledges the 
jurisdiction of the complainant over the work of truck driving. This clearly favours the com- 
plainant if the work in question is simply truck driving. 


SKILL AND TRAINING 


de The respondent requires only that drivers of the welding truck have a driver’s li- 
cense. This favours neither the complainant nor the Machinists. 
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SAFETY 


8. There is no evidence before the Board of any particular safety requirements for 
this job, other than those inferred from the need to hold a driver’s license and from the fact 
that the job entails driving a vehicle on private property as well as public thoroughfares. 
This favours neither the complainant nor the Machinists. 


PAST PRACTICE 


oF There is no area practice by which the Board can be guided and there is no evi- 
dence before the Board of any past practice of the respondent with respect to the vehicle in 
question. There is, however, a history of the truck drivers transporting portable welding 
equipment around the mill site and to the power houses. The welding truck’s welding equip- 
ment was an addition to other portable welding equipment used by the respondent. All but 
one of these pieces of equipment are transported on the forks of a lift truck to the location 
where they are needed. Another larger piece of equipment is mounted on wheels and when 
it is required it is transported in one of several ways. The most common means is to suspend 
it from the boom of a ‘“‘bull-moose’’, a boom-type heavy duty lift truck. The “‘bull-moose”’ is 
driven by a member of the International Union of Operating Engineers. Transporting the 
welding equipment in this manner requires also the use of a rigger who is a member of the 
Machinists. When the “‘bull-moose”’ is not available to transport the equipment, it is some- 
times used to hoist the welding equipment onto the three-ton truck, which then hauls the 
equipment to the location where it is needed. This method does not require the rigger. If 
neither of these means of hauling is available, the welding equipment may be towed by one 
of the other mill trucks, including a lift truck, to the location where it is needed. Whenever 
this wheel-mounted welding equipment is transported by one of these means, once it is de- 
posited where it is needed, the driver involved returns with his vehicle to his normal work as- 
signment. 


THE NATURE OF THE WORK 


10, The complainant considers the job of driving the welding truck to be the same as 
driving any of the respondent’s mill trucks. Therefore, in keeping with this view, any time a 
driver is needed for the welding truck, the respondent should assign one of the regular truck 
drivers to it by the same procedure as it used for assigning drivers to the mill trucks. As the 
term implies, the respondent’s mill trucks are used primarily within the mill property which 
is about a half mile in length. They may have to go outside of the mill to the Norman power 
house, a distance of five miles or to another one two miles from the mill. The mill trucks con- 
sist of a crew cab used on a day shift for transporting employees and their tools; a tandem 
truck and a three-ton truck used on the day and afternoon shifts for hauling refuse from the 
mill; a garbage truck normally used on day shift and a number of lift trucks. Drivers are as- 
signed to the mill trucks according to seniority and they may be moved from one vehicle to 
another which may result in chain reaction bumping. The transport drivers are also assigned 
by seniority to driving the transport trucks and when there is a shortage of that work, they 
may bump into a job of driving one of the mill trucks, again causing chain reaction bumping. 


me The mill trucks serve the primary purpose of transporting employees and materi- 
als and are in almost constant use for this purpose during the shifts to which they are as- 
signed. Their use requires drivers whose full-time job is to drive the vehicles and perform 
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any other tasks incidental thereto. The welding truck, on the other hand, is in use only when 
its welding equipment is needed at a location where there is welding to be done. The welding 
truck is a unit combining a vehicle and welding equipment and the primary purpose of the 
combined unit is focused in the welding equipment. When that equipment is needed the 
welder assigned to the job drives the truck to the job and parks it there until the job is com- 
pleted. The potential driving distances are the same as for the mill trucks. The average driv- 
ing time for an eight hour shift with the welding truck is a half hour and the maximum is an 
hour. Thus the vehicle part of the combined unit is idle an average of seven and one-half 
hours out of an eight hour shift. Thus between 80% and 90% of the time that the welding 
truck is in use it is being operated by the welder who is using its welding equipment to ply his 
trade for the respondent. While the vehicle serves the important function of transporting the 
welding equipment, the welder and his tools to the place where they are needed, the driving 
of the vehicle as it is presently assigned to the welder is an incidental part of his job and the 
use of the welding equipment. In this regard, the nature of the work favours the Machinists. 


EMPLOYER’S PREFERENCE 


12, The employer’s preference is obvious from its assignment of the disputed work to 
the Machinists and this favours the Machinists. 


EFFICIENCY AND ECONOMY 


3. While the welding truck supplements the other portable equipment, the clear in- 
ference on the evidence is that it is used, when available, in preference to the other equip- 
ment, particularly the large wheel-mounted one. When the truck is available, the welder can 
transport the equipment, his tools and himself without the delay of waiting for another 
driver and/or vehicle. By contrast, when the wheel-mounted equipment is used arrange- 
ments must be made for a vehicle and driver to haul it. The most frequently used method is 
by slinging the equipment from the boom of the “‘bull-moose’’, thus diverting that vehicle 
plus its operator and rigger from its regular work. When the three-ton truck is used it means 
diverting that vehicle and its driver as well as the ‘“‘bull-moose”’ and its driver. Ifa lift truck is 
used, again it requires the vehicle and driver to be diverted from other work. The potential 
for delay and disruption of work is obvious and both have occurred. Delay is primarily a 
problem on the day shift since on the other shifts the welders have to be called in and this al- 
lows time to arrange for a vehicle and driver. It does not, however, alter the potential for 
disruption of other work from which the vehicle may have to be diverted. Since the majority 
of the work performed by welders is unscheduled, the opportunity for delay while waiting 
for a vehicle and driver is significant. 


14. The complainant, in asserting its claim to the work of driving the welding truck, 
proposes that truck drivers from its bargaining unit be assigned as needed in the same way 
that they were assigned to the mill trucks. This method contains similar risks of delay and 
work disruption because chain bumping of drivers may occur from a single request for a 
driver. Furthermore, when the welding truck reaches the location where it is needed, the 
driver must either remain there with no work to perform until the welder is finished or re- 
turn to another driving assignment. If the latter, he must either take the time to walk or an- 
other vehicle must be sent to pick him up. This would be the result whether the welding job 
was on the mill site or at one of the power houses, the only difference would be in the magni- 
tude of the problem and the resulting inefficiency. 
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19; The plain result of an assignment to the complainant would be to place the re- 
spondent in a position of choosing to use the welding truck in a way that potentially would be 
more inefficient than using the wheel-mounted welding equipment, or foregoing its use alto- 
gether. The efficiency and economic advantages of the present assignment clearly favour the 
Machinists. 


16. Having regard to the foregoing criteria, the Board, for the following reasons, is of 
the view that the one which finally disposes of the dispute is efficiency and economy. While 
the admitted jurisdiction of the complainant over truck driving work is an important consid- 
eration, it is offset by the subtle but significant difference between the operation of the re- 
spondent’s mill trucks and the operation of the welding truck when the singular purpose of 
the combined unit of vehicle and welding equipment is taken into account. In that context 
the collective agreement and past practice criteria are offset by the nature of the work. The 
consideration of efficiency and economy gives substance to the respondent’s preference. 
The use of the welding truck under the present assignment, when contrasted with use of the 
wheel-mounted welding equipment, eliminates the disruption in the use of the other mill ve- 
hicles and results in more economical use of the respondent’s manpower. Moreover, if ef- 
fect were given to the assignment proposed by the union, the respondent would not only 
lose this efficiency and economy but it would be saddled with a situation that would be more 
disruptive and less efficient if it wished to continue to use the welding truck. All other factors 
are undeterminative of the disputed work. 


i. Accordingly, the Board directs that the respondent continue to assign the driving 
of the vehicle referred to as a welding truck at its mill in Kenora to welders presently repre- 
sented in collective bargaining with the respondent by the International Association of Ma- 
chinists and Aerospace Workers, Lodge 490. 


1686-78-M Stanley A. Brown, (Applicant), v. Ontario Public Service 
Employees Union, (Respondent Employees Organization), v. Centennial 
College of Applied Arts, (Respondent Employer). 


Practice and Procedure — Reconsideration — Reconsideration sought of decision under The 
Colleges Collective Bargaining Act — No jurisdiction to reconsider 


BEFORE: G. Gail Brent, Vice-Chairman and Board Members C. G. Bourne and M. J. 
Fenwick. 


APPEARANCES: Stanley A. Brown for the applicant; G. A. Richards and R. Nabi for the re- 
spondent employees organization; no one appeared for the respondent employer. 


DECISION OF G. GAIL BRENT, VICE-CHAIRMAN AND BOARD MEMBER C. G. 
BOURNE; September 21, 1979. 


ile The respondent union has requested the Board to reconsider its decision of March 
16, 1979, [1979] OLRB Rep. Mar. 174. 
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2 The basic problem facing the Board is whether it has jurisdiction to reconsider its 
decision. The respondent union recognized this problem and brought it to the Board’s atten- 
tion. The question arises because the Board was given jurisdiction to consider the matter un- 
der section 54 of The Colleges Collective Bargaining Act, 1975. That Act was passed to re- 
move the employees of colleges of applied arts and technology from the scheme of The 
Crown Employees Collective Bargaining Act and to place them in a position more analogous 
to the private sector. Pursuant to this scheme the Board was given certain specific powers by 
The Colleges Collective Bargaining Act, 1975 (among them the power to make a determina- 
tion under section 54) and the following additional general powers in section 83. 


‘“(1) The Ontario Labour Relations Board shall exercise such powers and 
perform such duties as are conferred upon it by this Act and has power, 


(a) to enter any premises of an employer where work is being or has 
been done by the employees or in which an employer carries on 
business and inspect and view any work, material, machinery, ap- 
pliance or article therein and interrogate any person respecting 
any matter; 


(b) to enter upon the premises of an employer and conduct represent- 
ation votes during working hours and give such directions in con- 
nection with the vote as it considers necessary; 


(c) to authorize any person to do anything that the Ontario Labour 
Relations Board may do under clauses (a) and (b) and to report to 
the Ontario Labour Relations Board thereon; 


(d) to determine the form in which and the time as of which evidence 
of membership in an employee organization or of objection by em- 
ployees to representation rights of an employee organization or of 
signification by employees that they no longer wish to be repre- 
sented by an employee organization shall be presented to the On- 
tario Labour Relations Board on an application for representation 
rights or for a declaration terminating representation rights, and 
to refuse to accept any evidence of membership or objection or 
signification that is not presented in the form and as of the time so 
determined; and 


(e) to administer oaths and affirmations.” 


Unlike The Labour Relations Act, The Colleges Collective Bargaining Act, 1975 does not 
contain any provision which allows the Board to reconsider one of its decisions. Because the 
Board’s original jurisdiction was under The Colleges Collective Bargaining Act, 1975 and be- 
cause that Act does not incorporate all of The Labour Relations Act’s provisions regarding 
the powers of the Board, it appears that the Board has no power to reconsider a decision 
rendered pursuant to its jurisdiction under The Colleges Collective Bargaining Act, 1975. 


4. Such an omission may well have been a legislative oversight, but in determining its 
jurisdiction and powers the Board must be more concerned with the effect of an omission 


856 


rather than with its cause. Moreover, even though the Board is a creature of The Labour Re- 
lations Act, it must consider itself to be bound by the provisions of any other Act which cre- 
ates a labour relations scheme and then gives or fails to give certain powers to the Board. In 
other words, the Board cannot assume that it will have all of its Labour Relations Act powers 
when acting as a designated body under some other Act. 


So It would appear then that having exercised its power to make a decision under sec- 
tion 54, the Board is functus in relation to that decision in the absence of authority in The 
Colleges Collective Bargaining Act 1975, the statute from which it derives its jurisdiction. 
See for example Re Martin and County of Brant [1970]. 1 O.R.1(C.A.). 


6. In the event that the Board is wrong in the determination that it lacks jurisdiction 
to reconsider the matter, the Board will make a determination as to whether it should enter- 
tain a reconsideration. 


ie The respondent union has asked for reconsideration of a matter which was de- 
cided following a hearing at which the respondent union failed to appear. Not only did the 
respondent union fail to appear, but it wrote a letter to the applicant and the Board which 
said in essence that it was puzzled by the application but would not challenge it. (The letter is 
set out in the original majority decision. ) 


8. The Board can appreciate that the issues raised in the application are ones which 
are important to the respondent union and which it now may want to make the subject mat- 
ter of submissions. Indeed, the Board regrets not having had the participation of the respon- 
dent union at the original hearing and not having had the benefit of its submissions. Be that 
as it may, the Board cannot see that the respondent union was denied notice of the issues to 
be determined by any defect in the application. At most, the application can be described as 
being ambiguous, but there is no evidence that the respondent union ever requested that the 
applicant give further particulars or clarification. In short, the Board deos not find that there 
is reason to reconsider if there is jurisdiction to do so. 


9. Therefore, for all of the reasons set out above, the Board decides that it lacks ju- 
risdiction to reconsider and the application for reconsideration must be denied. 


DECISION OF BOARD MEMBER M. J. FENWICK: 
ib, I dissent. 


2 The majority of the Board has determined that the Board does not have the juris- 
diction to reconsider the matter and that even if it did have such jurisdiction, that the appli- 
cation for reconsideration be dismissed. 


Bs The Board is given the authority under section 54 of The Colleges Collective Bar- 
gaining Act to determine whether an employee may be exempted from paying dues to the 
trade union. Since the Board is called upon to initially decide a matter, it is implicit that the 
Board can also reconsider that matter if the Board considers it advisable. 


4, While I would have refused to reconsider a decision where the party seeking the 
reconsideration failed to appear at the original hearing and informed the Board that it did 
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not challenge the application, I view this case differently. The issues raised in this applica- 
tion are important and have far-reaching consequences, extending beyond the immediate 
parties to the entire trade union movement. I agree with the majority’s expression of regret 
in not having had the benefit of the union’s argument where such an issue was dealt with. 


i, It is for these reasons that I would have granted the reconsideration, and for the 
reasons expressed in my dissent to the Board’s first decision, I would have dismissed the ap- 
plication under section 54 of The Colleges Collective Bargaining Act. 


1873-78-R_ Local Union 636 of the International Brotherhood of Electrical 
Workers A.F.L.-C.1.0.-C.L.C., (Applicant), v. The Public Utilities 
Commission of the Corporation of the City of Chatham Known as The 
Chatham Hydro-Electic System, (Respondent). 


Employee — Line-foreman duties and responsibilities considered — Whether managerial 


BEFORE: Rory F. Egan, Vice-Chairman, and Board Members W. F. Rutherford and F. W. 
Murray. 


DECISION OF THE BOARD; September 10, 1979 


Ne This is an application for certification in which the Board granted an interim cer- 
tificate and appointed an Examiner to inquire into the duties and responsibilities of Albert 
Plouffe , Peter Doddy and Morley Merrit who are classified as line foremen. 


2. The Board has read the evidence contained in the Report of the Examiner to- 
gether with the written submissions with respect thereto. 


BS : The parties have agreed that Morley Merrit, classified as Line Foreman-Distribu- 
tion, exercises managerial functions and is excluded from the bargaining unit under the pro- 
visions of section 1(3)(b) of the Act. 


4, The Report records the agreement of the parties that the evidence of Abert 
Plouffe stands for himself in his position as Line Foreman Street Lighting and the evidence 
of Peter Doddy stands for himself in his position as Line Foreman Underground and Fores- 
iy. 


Ds In dealing with a similar problem with respect to the Windsor Utilities 
Commission case, [1971] OLRB Rep. May 296 in a section 79(2) application, the Board set 
out some general principles which we feel may be usefully referred to in the present in- 
stance. We would point out the fact that the foregoing case deals with persons holding a clas- 
sification known as “‘Line Foreman’’ is coincidental. It was decided upon its own facts which 
may or may not have been similar to those before us in this case. Titles are of no significance. 
Each of the two jobs before this Board must be decided on its own respective facts. The gen- 
eral principles set out in the Windsor case are, nevertheless, applicable here. 
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In the Windsor Utilities case supra, the Board said, in part: 


‘““S. Where persons are alleged to be members of management and hold 
positions which are claimed to be on the first level of management, it is 
often very difficult to ascertain on which side of the managerial line 
their functions fall. When the disputed persons have no real discretion- 
ary authority or power to make meaningful independent decisions and 
are alleged to exercise supervisory powers, the Board must determine 
the nature of the supervisory powers and the extent to which such su- 
pervisory powers are actually exercised. It is not sufficient to claim that 
such powers are contained in their job description. Managerial func- 
tions must be actually exercised. ... 


6. In large companies, the responsibilities of management are shared by 
a great number of persons. The functions of hiring and firing may be re- 
stricted to the head of the Personnel Department who acts on the re- 
ports and recommendations of others. In view of the fact that the func- 
tions of management are shared, not all managerial functions are 
exercised by any one person. A person may be solely engaged in the ex- 
ercise or one of two managerial functions. So long as the functions exer- 
cised are truly of a managerial nature, it must be held that the person 
exercising such functions is not engaged in the performance of bargain- 
ing unit work. 


7. Where a person is required to exercise functions which are of a mana- 
gerial nature and is also required to perform the type of work which is 
performed by the bargaining unit employees, the Board must deter- 
mine whether the work is merely incidental to his managerial functions 
or whether the functions which are of a managerial nature are merely 
incidental to his bargaining unit work. In order to make this determina- 
tion, the Board must ascertain the nature of and the extent to which 
such functions are exercised. If the nature of the functions are such that 
they require a person to make independent decisions in meaningful 
matters which are of real consequence to the company’s operations 
rather than merely the application of expertise in technical matters, or 
if the person exercises his unfettered discretion concerning matters of 
substance in the employment relationship of other persons, the nature 
of such functions places him on the management side of the employee- 
management line, no matter how much bargaining unit work the person 
otherwise performs. It is not uncommon in small businesses for the 
owner or a foreman to perform work alongside the employees and at 
the same time administer all phases of the management end of the busi- 
ness. This is less likely to happen in larger companies. 


8. In larger companies, however, persons are often delegated limited 
managerial functions with no real independent authority or discretion. 
In such cases, it is necessary to determine the extent to which such func- 
tions are exercised. If a person is engaged in these functions, which are 
limited in their nature, for the majority of time, any other work per- 
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formed may be properly decribed as merely incidental to the manage- 
rial functions exercised. If, however, a person is required to perform 
bargaining unit work for the majority of the time and is also required to 
exercise managerial type functions which are of a restricted nature, the 
functions which are of a managerial type may be said to be merely inci- 
dental to the bargaining unit work. If the managerial type functions are 
merely incidental to the bargaining unit work performed, the person 
must be found to be an employee for the purposes of the Act.”’ 


See also McIntyre Porcupine Mines Limited, [1975] OLRB Rep. April 261 and the cases 
cited therein. 


is In the case of Albert Plouffe, the evidence shows that he has been a line foreman 
since 1963. His duties involve the supervision and direction of employees with the number 
involved varying between one and six at one time. He assigns work to the members of his 
crew and, in doing so, selects the persons he deems most suitable for the different aspects of 
the job. He also determines priorities of jobs in the absence of direct orders. He is responsi- 
ble for the quality of the work done by others. 


8. It is significant, as indicated by the jurisprudence, that Plouffe devotes two-thirds 
of his time to the supervision and direction of other persons. During the remainder of the 
time he does actual physical work similar to that done by those he supervises. 


Y, Plouffe is sometimes on call for emergencies. He testified that he will go by him- 
self to look at the situation giving rise to the call and if it is a matter requiring judgment, he 
will make the decision as to whether there is work to be done, and if he decides no work is to 
be done, “‘that’s the way it sits’’. If, on the other hand, he decides there is work to be done, 
he calls somebody else in. In the event that he decides that only one person is required, 
Plouffe will do some of the physical work involved. On the other hand, if he decides that he 
needs more than one person on the job, he will call for more help and he will not perform 
any other work but will supervise and direct. These decision which were referred to by 
Plouffe as ‘‘judgment calls”’ are all managerial in nature involving, as they do, the undertak- 
ing of work and the number of bargaining unit employees to be used. The decisions are 
reached by Plouffe acting on his own. 


10. In addition to the foregoing, Plouffe may exercise discretion in deciding whether 
to carry on the day’s work into overtime. The decision is limited to carry-over on the work- 
ing day. Overtime work of any greater extent is authorized by his superiors on his recom- 
mendation or report. 


ai. Plouffe is required to make an oral assessment of probationary employees who 
come under his supervision. This, however, does not involve any discussion by him as to 
whether the individual should be retained or let go. He also attends meetings of manage- 
ment where he takes part in general discussions concerning the progress of certain individu- 
als or the crews as a whole. It would appear that Plouffe’s role at these meetings is princi- 
pally that of a source of information and that he is not called upon to make decisive 
recommendations. Sometimes, but very, very seldom, salary increases or promotions are 
discussed at these management meetings. 
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Pa Plouffe also takes part in and contributes to other management meetings where 
work to be done and manpower requirements are discussed. 


133 Insofar as discipline is concerned, the evidence discloses that Plouffe can give oral 
warnings or discipline. He states, however, that it is up to him to decide how far he should go 
on discipline and that if he concludes the matter should go further, he would then take it up 
with his superiors. He cannot carry out “‘a complete discharge”. Asked if he could recom- 
mend an individual’s discharge, he stated, ‘‘I don’t say ‘recommend discharge’ but may be 
discussing his status as far as his work is concerned’’. The evidence goes no further on this 
point. On what evidence there is, however, it appears that Plouffe has disciplinary powers 
but that they are limited. 


14. On the evidence taken as a whole and viewed in the light of the principles dis- 
cussed in the cases cited above, we find that Albert Plouffe, Line Foreman Street Lighting, 
exercises managerial functions within the meaning of The Labour Relations Act and is ex- 
cluded from the bargaining unit by virtue of section 1(3)(b) of the Act. 


Se We turn now to a consideration of the evidence with respect to the duties and re- 
sponsibilities of Peter Doddy, who is a foreman in the Lines Department Underground and 
Forestry. Mr. Doddy has been employed by the respondent for 33 years and has been a fore- 
man for 23 of them. 


16. As has already been observed, the parties have agreed that the evidence given by 
Plouffe was to be applied to his case while the evidence given by Doddy is to stand for him 
‘‘in his position as Line Foreman Underground and Forestry”. The caes cited in that part of 
this decision dealing with the Plouffe case are, of course, applicable to the evidence in the 
Doddy case. 


Le There are two aspects of Doddy’s job. One involves the trimming of trees and the 
other the installation of transformers in underground vaults. He has been classified as a fore- 
man for some twenty-two years and supervises the work of from one to five other employ- 
ees. The larger crews he supervises are concerned with the tree trimming portion of the 
work. In this area he supervises the work of up to five men and does little or no physical 
work himself. This phase of his work is carried on during three to four months of the winter. 


18. The installations of transformers usually takes place between April and January. 
Here Doddy supervises the work of one man most of the time but sometimes that of two 
other persons. When he has one man, he spells him off. This action of spelling off when only 
one other man is on the job is a matter for his own discretion which he exercises in order to 
give the man a rest and because “‘it’s good exercise’’. He estimated that 75% of the time he 
worked on vaults he would have only one man under his direction and supervision. The pri- 
ority of jobs, the delegation of tasks, the inspection of the work and the decision as to 
whether it needs correction is up to Doddy. He directs the person who made the mistake to 
correct it. The job has to be done to his satisfaction. 


10% In addition to these duties, Doddy is on call for emergency work. He usually has 
one man on call with him and may call for more men if he finds they are needed because of 
the size of the job. He supervises this work. 


20. Doddy testified that as a foreman he is required to discipline the men working un- 
der his direction and control. He stated that the authority to discipline had always been 
taken for granted. His authority is limited, however, to oral warnings. If the oral discipline 
did not accomplish its purpose, Doddy would report the matter to his superior. He has been 
given no express authority to recommend discharge but was of the opinion that where 
“something like this was present”’, he would discuss it with the Assistant Superintendent or 
the Superintendent. He is entitled to give employees up to two hours off with pay without 
consultation from his superiors. 


Ac Doddy is consulted from time to time by the Assistant Superintendent about how 
certain persons are progressing in their work but no formal report is made. 


eZ. The evidence establishes that there are days upon which Doddy works physically 
but never for a full eight hours and there are days when he would not work at all but would 
supervise. In addition, he attends management meetings. He also takes over when the Su- 
perintendent and the Assistant Superintendent are away. In that instance, he takes over and 
is responsible for the assignment of work in other areas. 


23. The cumulative effect of the evidence with respect to Doddy is that, while his dis- 
ciplinary powers are limited, the main purpose of his employment is supervisory and that 
what work he does is simply incidental to the main purpose of his work which is supervisory 
and directional. In the result then, we find on an overall view of the evidence, that Peter 
Doddy, as Line Foreman Underground and Forestry, exercises managerial functions within 
the meaning of section 1(3)(b) of The Labour Relations Act and is excluded from the bar- 
gaining unit. ; 


0189-79-4 Kuldip Singh Samra, (Complainant), v. United Glass and 
Ceramic Workers of North America, Local 200, (Respondent), v. Consumers 
Glass Company Limited, (Intervener). 


Duty of fair representation — Union withdrawing grievance on assumption that grievor not 
returning to Canada — Union displaying ‘‘not caring’’ attitude —- Board ordering arbitration of griev- 
ance 


BEFORE: R. A. Furness, Vice-Chairman. 


APPEARANCES: Michael F. Smith and K. S. Samra for the complainant; Paul Cavalluzzo, 
Frank Luce and Larry O’ Keeffe for the respondent; A. D. Dillon and Douglas Hodgson for 
the intervener. 


DECISION OF THE BOARD; September 24, 1979 


t The name: “United Glass & Ceramic Workers of North America Local 200” ap- 
pearing in the style of cause of this complaint as the name of the respondent is amended to 
read: ‘‘United Glass and Ceramic Workers of North America, Local 200”’. 
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Pas The complainant, Kuldip Singh Samra, has complained that he has been dealt 
with by the respondent contrary to the provisions of section 60 of The Labour Relations Act 
and requests that he be reinstated in his employment with full seniority and compensation or 
that his grievance against the company be arbitrated in the usual manner by the union. 


a At the outset the respondent made its position clear that although the grievance 
may have lacked merit, the grievance was not withdrawn because it lacked merit. The re- 
spondent’s position was that the grievance was withdrawn because it failed in an attempt to 
contact the complainant. Mr. Samra has been an employee of the intervener from July of 
1974 until the time of his discharge on February 17, 1979. He worked as a carton assembler. 
On the night shift on February 17, 1979, Mr. Samra was dismissed from his employment by 
the intervener for allegedly threatening and assaulting a foreman. Upon the action of the in- 
tervener in removing him from the premises he consulted one of the respondent’s shop stew- 
ards who brought it to the attention of the respondent’s president, Mr. Laurence O’ Keeffe, 
when the latter came on to the day shift shortly after the incident. At the time he was sent 
home on February 17, 1979, Mr. Samra believed that he had been dismissed from his em- 
ployment and thought that the respondent would represent him. 


4. At the time of the dismissal the intervener gave Mr. Samra a cheque and offered 
him the option of either quitting or being dismissed. It was not his wish to quit and the re- 
spondent took the position that there was ‘“‘no way” he should do this. 


a Prior to his dismissal by the intervener, Mr. Samra had secured permission to take 
a leave of absence in order to visit his family in India. The leave of absence, including vaca- 
tions, was from February 25, 1979, to April 21, 1979. Before he left for India, Mr. Samra 
signed the necessary papers in order for the respondent to process his grievance. Mr. O’- 
Keeffe, according to Mr. Samra, stated that it would take three or four months at least to re- 
solve the matter with the intervener because it seemed quite adamant in its position. Mr. O’- 
Keeffe informed him that he should go ahead with his visit to India. Mr. Samra, 
accompanied by his wife and child, travelled to his native Punjab in order to visit his family. 


6. Mr. Samra has lived at his present address in Toronto since November of 1977. 
He testified that the respondent and the intervener know his address and telephone number. 
Mr. Samra and his family, together with his brother, Jaspal Singh Samra, live with their 
landlord at the same address in Toronto. The landlord, Mohan Singh Sangha, also works for 
the intervener and works on the same shift as Mr. Kuldip Singh Samra. However, the evi- 
dence establishes that neither the respondent nor the intervener were aware of the fact that 
Mr. Kuldip Singh Samra’s landlord also worked for the intervener. 


Te During his stay in India, Mr. Samra was involved in a highway accident and in ad- 
dition to sustaining general injuries, both bones in his right arm were fractured in a com- 
pound fracture. He was in hospital for almost a month. It had originally been his intention to 
return from India on April 27, 1979. However, due to the accident, which occurred on April 
25, 1979, he was not able to leave India until May 27, 1979. He have evidence that this was 
the earliest his physician would permit him to travel. In the course of treatment for his frac- 
tured arm two operations were performed and a steel pin had to be inserted to hold the frag- 
ments of bone together along with a plaster cast. Mr. Samra’s brother in Canada, Mr. Jaspal 
Singh Samra, was notified of the accident and managed by means of telegram and telephone 
to contact him. Mr. Samra asked his brother about his grievance. He was informed by his 
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brother that there were no news with respect to his grievance with the intervener and upon 
being asked to question the landlord, the landlord, Mr. Mohan Singh Sangha, informed the 
brother, who informed Mr. Samra, that there was no news about his grievance with the in- 
tervener. 


8. Upon his return to Canada on May 28, 1979, Mr. Samra telephoned his shop stew- 
ard, Donald Losier. His telephone call was returned on May 29, 1979, when Mr. Losier told 
him that the respondent had dropped his grievance. Mr. Samra informed the Board that the 
respondent had not received any notification in the mail with respect to the withdrawal of his 
grievance. Upon receiving the news that his grievance had been withdrawn, Mr. Samra con- 
tacted Mr. O’Keeffe and other people connected with the respondent. He was told that the 
respondent should fight the case and was informed that he should call back in a few days and 
see if the grievance could be revived. Subsequently, Mr. Samra visited the intervener’s plant 
and met with Mr. O’Keeffe, who told him that the matter was finished. Mr. O’Keeffe told 
Mr. Samra that he had no information from him and pointed out that he had asked one or 
two East Indians when Mr. Samra was returning. He informed Mr. Samra that the East In- 
dians told him that they did not know when Mr. Samra would return. Mr. Samra testified 
that at that time Mr. O’Keeffe did not indicate that any other efforts had been made to con- 
tact him. In cross-examination, Mr. Samra agreed that the respondent had treated him fairly 
at the time his grievance was initially being processed and that in the past the respondent 
had also treated him fairly in connection with a suspension he received from the intervener. 
He agreed that he had no complaints with respect to his past treatment by the respondent. 
Mr. Samra also agreded that Mr. O’Keeffe had said that there was “‘no way” he should quit 
rather than be dismissed from the intervener’s employ. When Mr. Samra was asked why he 
had not contacted the respondent with respect to his date of return from India he replied 
that he had no reason to do so because he had the impression that it would take four to five 
months and that a hearing before the board would be three months after that. He had the 
impression that his grievance would take a long time to resolve. When Mr. Samra was asked 
why he had not had his brother contact the respondent he replied that he had not done this 
but added that he had asked his brother to ask the landlord whether there was anything from 
the intervener and that his brother had told him there was nothing from the intervener. 


9. Mr. Samra’s brother, Mr. Jaspal Singh Samra, testified that during Mr. Samra’s 
absence in India he was living in the residence normally occupied by Mr. Samra. He gave 
evidence that he is employed as a projectionist and works six days a week from Sunday to 
Friday, from approximately 7:00 p.m. until approximately midnight. He is generally home 
until about 5:00 p.m. when he leaves the residence. He informed the Board that during the 
time Mr. Samra spent in India he did not receive any telephone calls from the respondent. 
He confirmed that Mr. Samra had asked if there was any answer from the intervener and 
asked him if he could speak to the landlord about it. He testified that he had spoken to the 
landlord and asked him if he had heard anything about his brother’s grievance and was told 
that the landlord did not know anything. In cross-examination, the witness stated that he 
was generally at home before 5:00 p.m. each day with the exception of Saturday, when he 
did his shopping. 


10. Laurence O’Keeffe, the president of the respondent, has held that office for two 
years. It is not a full-time job and he is also employed by the intervener. He gave evidence 
that he became aware of the incident which led to Mr. Samra’s dismissal when he came on to 
his day shift, immediately following the incident. He investigated the matter together with 
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the intervener. As a result of interviewing persons in Mr. Samra’s area of work, the inter- 
vener indicated that Mr. Samra would be dismissed. When the intervener gave Mr. Samra 
the option of quitting rather than being dismissed, he stated that there was no way that this 
would happen and that the respondent would go right through to arbitration, if necessary, in 
order to represent Mr. Samra. Mr. O’Keeffe confirmed that he had a conversation with Mr. 
Samra and that he had told him to take his trip to India because it would take two months for 
the two steps of grievance procedure. Mr. O’Keeffe informed the Board that at that time he 
believed that Mr. Samra would return to Canada in April of 1979. 


Lhe Because this was a grievance involving a discharge, the grievance was immedi- 
ately submitted to step three of the grievance procedure. After failing to resolve the matter 
with the intervener, on about April 12, 1979, the respondent gave the intervener written not- 
ification of its desire to submit the grievance to arbitration. The provisions in the collective 
agreement provide for certain time limits and Mr. O’Keeffe testified that there was never 
any problem in obtaining time extensions from the intevener. Mr. O’Keeffe gave evidence 
that he had not received any notice of withdrawal from Mr. Samra and that he called a tele- 
phone number which he had obtained from the union office and in addition spoke to two 
East Indians who informed him that Mr. Samra had not returned. Mr. O’Keeffe testified 
that he then spoke to an International President about the grievance and that in the light of 
the time involved a decision was made to drop the grievance because it was believed that 
Mr. Samra was not coming back to Canada. Two days after the grievance was withdrawn, 
Mr. Samra contacted Mr. O’Keeffe. Mr. O’Keeffe informed the Board that Mr. Samra had 
been a shop steward for a long time including the time of the last strike. 


12, In cross-examination Mr. O’Keeffe confirmed that it would not require Mr. Sam- 
ra’s signature to submit the grievance to arbitration and that the decision to take the matter 
to arbitration was not in the hands of the respondent, but rather was in the hands of the re- 
spondent’s International union. He explained that the International union’s representative 
attends at step four and listens to the union’s argument and that the International union has 
sole responsibility to go to arbitration. He stated that the group committee recommended 
that the grievance proceed to arbitration and that the International union had approved of 
this step. When asked what was to prevent the matter going to arbitration, the witness re- 
plied that the reason was that the respondent did not know when Mr. Samra would return to 
Canada. He agreed that there had never been any problems with respect to extensions of 
time in the grievance procedure between the respondent and the intervener. Mr. O’Keeffe 
explained that the extensions of time with respect to Mr. Samra’s grievance were due to his 
leave of absence. He emphasized that in Mr. Samra’s case the respondent was not in touch 
with him and did not know what was going on. When asked the telephone number he had 
called, Mr. O’Keeffe was unable to provide the telephone number. He was also unable to 
give the names of the two East Indians he had spoken to about Mr. Samra’s date of return. 


13: The witness explained that the grievance was withdrawn on a Monday and that it 
was withdrawn orally. When asked what steps he had taken in the week prior to withdraw- 
ing the grievance to contact Mr. Samra, Mr. O’Keeffe admitted he had taken no steps. He 
first heard of Mr. Samra’s return from Mr. Donald Losier. He was asked if he had contacted 
the intervener to see if the abandoned grievance could be revived and he replied that he had 
not done this because this had not been possible in the past. Mr. O’Keeffe was asked 
whether he did not see that, before the dropping of the grievance and eliminating Mr. Sam- 
ra’s rights under the collective agreement, he had an obligation to contact him to see if he 
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was Satisfied. The witness replied that Mr. Samra had an obligation to contact the union to 
find out what was going on. In re-examination Mr. O’Keeffe agreed that if the intervener 
were to waive the time limits the grievance would be taken to arbitration. 


14. In argument the complainant posed the question of who had the obligation to con- 
tact the other side on the question of the date of Mr. Samra’s return from India. The com- 
plainant argued that the grievance was the property of the respondent and was taken from 
Mr. Samra’s control. It was emphasized that Mr. Samra was not required to attend any of 
the steps in the grievance procedure and that given the assurances of Mr. O’Keeffe with re- 
spect to time there was no reason for Mr. Samra to contact the respondent. The complainant 
adopted the position that the respondent was under a duty to contact Mr. Samra before ex- 
tinguishing his rights under the collective agreement. The complainant reasoned that the re- 
spondent was under a duty to make a reasonable effort to contact Mr. Samra. It was argued 
that no real attempt had been made to contact him and that any real attempt would have ex- 
tended beyond mere oral inquiries. The complainant stressed that there was nothing in the 
evidence which indicated that Mr. Samra ought reasonably to have known that his delay in 
India would have prejudiced his grievance. In reviewing the total relationship between Mr. 
Samra and the respondent, the complainant was inclined to agree that there was no founda- 
tion in past conduct which indicated bad faith within the meaning of section 60. The com- 
plainant regarded the respondent’s conduct towards Mr. Samra as arbitrary and asked the 
Board to apply the provisions of section 37(5Sa) of the Act. 


15. The respondent argued that it had fully supported Mr. Samra throughout the 
processing of the grievance and relied on the Canadian Union of Public Employees Local 
1000 — Ontario Hydro Employees Union case, [1975] OLRB Rep. 444, in support of its con- 
tention that it had not acted in a manner that was arbitrary, discriminatory or in bad faith 
within the meaning of section 60 in the representation of Mr. Samra. The respondent 
adopted the position that in order for the complainant to succeed it was necessary to estab- 
lish that it had acted recklessly in representing Mr. Samra. The respondent pointed to the 
fact that Mr. O’Keeffe was not a full-time official and referred to the Ford Motor Company 
Limited case, [1973] OLRB Rep. 519. The respondent argued that section 37(5a) of the Act 
had no application because this complaint did not involve an extension of time but rather in- 
volved the withdrawal of a grievance. The respondent also pointed out that in the normal 
course of events the grievance could not be revived unless the intervener consented. Mr. O’- 
Keeffe’s failure to attempt to revive the grievance was explained on the basis of the past con- 
duct of the intervener in refusing to revive grievances. The respondent viewed the circum- 
stances as unfortunate, characterized Mr. Samra as being the author of his own misfortune 
and argued that the complaint be dismissed. The Board agrees with the respondent’s con- 
tention with respect to section 37(Sa) of the Act. 


16. The intervener agreed with the respondent’s position and pointed out that if the 
grievance was referred to arbitration it would be prejudiced. In this regard the intervener as- 
serted that the foreman who was involved in the incident with Mr. Samra had subsequently 
been discharged and that its representative who was largely involved in processing the griev- 
ance, Mr. Peter Doucette, had died in July of this year. The intervener emphasized that it 
was entitled to rely on the respondent’s withdrawal of Mr. Samra’s grievance. 


ive The complaint has its origin in a breakdown in communication between the re- 
spondent and Mr. Samra. The respondent had the responsibility to process the grievance to 
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arbitration and had informed Mr. Samra of the time it would take. Mr. O’Keeffe and Mr. 
Samra had different recollections of Mr. O’Keeffe’s estimate of how long it would take to 
resolve the matter. Mr. O’Keeffe testified that he mentioned a period of two months while 
Mr. Samra gave evidence that the period mentioned was three to four months. There was 
basic agreement on much of the testimony. However, where there is a difference between 
the evidence of Mr. Samra and Mr. O’Keeffe, the Board accepts the evidence of Mr. Samra. 
While Mr. O’Keeffe gave his evidence in a forthright manner, there was a vagueness or a 
lack of recollection with respect to the time period and also with respect to the telephone 
number he called trying to contact Mr. Samra and to the names of the two East Indians he 
spoke to about Mr. Samra’s return. 


18. Mr. O’Keeffe withdrew the grievance during the period of three to four months. 
In these circumstances it is not suprising that Mr. Samra did not contact the respondent 
about a delay in returning to Canada. His passive behaviour in waiting to be contacted by 
the respondent is reasonable conduct in the circumstances of this complaint. Having regard 
to the fact that the respondent had the responsibility to process the grievance, it was the duty 
of the respondent to contact Mr. Samra about any change in circumstances with respect to 
his grievance. 


1. Mr. O’Keeffe, without a shred of evidence, acted upon an assumption that Mr. 
Samra had decided to remain in India. An unanswered telephone call and questioning two 
East Indians about Mr. Samra’s whereabouts do not form a logical basis for concluding that 
Mr. Samra had decided not to return to Canada. Before determining to extinguish Mr. Sam- 
ra’s rights under the collective agreement, the respondent was under a clear duty to make 
reasonable efforts to contact Mr. Samra. The efforts made by Mr. O’Keeffe were not rea- 
sonable in the light of the assurances given to Mr. Samra with respect to the period of time 
before the matter would be resolved. 


20. In the Canadian Union of Public Employees Local 1000 — Ontario Hydro Employ- 
ees Union case, supra, the Board canvassed the extent of the duty of fair representation un- 


der section 60 and in discussing the parameters of arbitrary representation stated at page 
464: 


‘On the other hand we do not believe, at least at this time, that all mis- 
takes and careless conduct by trade union officials fall outside the scope 
of section 60. It may be difficult to elaborate the precise meaning of ar- 
bitrary representation in advance but, as noted above, the very use of 
the word suggests that some regulation of the quality of decision-mak- 
ing was intended. Accordingly at least flagrant errors in processing 
grievances — errors consistent with a ‘not caring’ attitude — must be in- 
consistent with the duty of fair representation. An approach to a griev- 
ance may be wrong or a provision inadvertently overlooked and section 
60 has no application. The duty is not designed to remedy these kinds of 
errors. But when the importance of the grievance is taken into account 
and the experience and identity of the decision-maker ascertained the 
Board may decide that a course of conduct is so implausible, so sum- 
mary or so reckless to be unworthy of protection.” 


The respondent’s conduct through its president, Mr. O’Keeffe, was perfunctory in with- 
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drawing Mr. Samra’s grievance and constituted a ‘“‘not caring” attitude which was inconsis- 
tent with the duty of fair representation. Such conduct is arbitrary within the meaning of sec- 
tion 60 of the Act. In reaching this conclusion the Board has taken into consideration the 
fact that Mr. O’Keeffe was merely a part-time president of the respondent. See the Ford 
Motor Company of Canada Limited case, supra. It should be remembered that Mr. O’- 
Keeffe was not called upon to make a snap decision and that he had the services of his un- 
ijon’s international representative available to him before the decision to withdraw was 
made and communicated to the intervener. The fact that Mr. Samra was a shop steward in 
the past does not, in the circumstances of this complaint, relieve the respondent from its 
duty to make reasonable inquiries about Mr. Samra’s whereabouts and intentions. The evi- 
dence demonstrates that Mr. Samra relied on the assurances of Mr. O’Keeffe with respect to 
the time available before his grievance would be resolved. Indeed, Mr. Samra’s conduct is 
entirely consistent with this. He directed his inquiries to his brother and through his brother 
to his landlord and asked if they had heard anything about his grievance from the intervener 
and not the respondent. Clearly he relied on Mr. O’Keeffe’s assurances. 


el. It is unfortunate that the intervener finds himself in a position where one witness 
is no longer in its employ and another witness has died. However, the respondent’s conduct 
does not affect Mr. Samra’s rights. The intervener’s position is no different from a situation 
where in an arbitration proceeding one of a trade union’s witnesses had been promoted, or 
moved out of Ontario or died. 


D2. The Board finds that the respondent’s conduct with respect to Mr. Samra’s griev- 
ance was arbitrary within the meaning of section 60 of The Labour Relations Act. Section 
79(4) of the Act sets forth the remedies which the Board may provide for such a violation of 
section 60. Pursuant to section 79(4) the Board directs the respondent and the intervener to 
process Mr. Samra’s grievance to arbitration. 


23. In the event that a board of arbitration determines that compensation is to be paid 
to Mr. Samra, some of the compensation may be referrable to delay which has been occa- 
sioned by the respondent’s violation of section 60 of the Act. The Board remains seized of 
this complaint and will entertain representations with respect to the amount of compensa- 
tion, if any, which is to be borne by the respondent. 
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0804-79-R Labourers’ International Union of North America, Local 837, 
Applicant, v. Dynamic Circuits Corporation Limited and/or 418514 Ontario 
Limited, carrying on business as Proto Circuits, Respondents, v. Group of 
Employees, Objectors. 


Certification — Petition — Representation Vote — Objectors failing to appear — Employer 
seeking representation vote based on petition and small margin of union majority — Board refusing to 
order vote. 


BEFORE: E. Norris Davis, Vice-Chairman, and Board Members W. G. Donnelly and B. F. 
Lee. 


APPEARANCES: S. B. D. Wahl and S. DeLuca for the applicant; H. Turkstra and V. Valeri 
for the respondents; none for the objectors. 


DECISION OF THE BOARD; September 4, 1979. 


1. This is an application for certification in which the applicant seeks a declaration 
under section 1(4) of the Act that the named respondents constitute a single employer for 
the purposes of the Act. The applicant also requests the Board to exercise its discretion in 
accordance with section 7a of the Act and certify the applicant without a vote. 


2 The correct names of the respondents are ““Dynamic Circuits Corporation Limit- 
ed” and ‘418514 Ontario Limited, carrying on business as Proto Circuits” and the style of 
cause is hereby amended accordingly. 


=) The Board finds that the applicant is a trade union within the meaning of section 
1(1)(n) of The Labour Relations Act. 


4, Both respondents and the applicant agreed on the description of the bargaining 
unit that should be found appropriate, subject only to the determination by the Board under 
section 1(4) of the Act as to whether the named respondents are to be treated as a single em- 
ployer for the purposes of the Act. 


a The respondent, Dynamic Circuits, filed with the Board schedules of employees 
containing the names of seventeen (17) persons who would fall within the described bargain- 
ing unit. The respondent, 418514 Ontario Limited filed with the Board required schedules 
indicating no persons within its employ as falling within the described unit. 


6. The applicant filed with the Board, on behalf of 13 persons, documentary evi- 
dence of individual membership in the applicant which satisfied the statutory requirements 
of section 1(1)(j) of the Act. The Board has satisfied itself that 10 of such applications for 
membership are in respect to persons who are listed as employees by the respondent, Dy- 
namic Circuits, and that therefore more than 55% of the employees listed in the bargaining 
unit are members of the applicant. 


ie An undated handwritten statement of desire was filed with the Board as of August 
8th, 1979 the terminal date for this application, containing the signature of 11 persons who 
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are employees of Dynamic Circuits. The handwritten statement bears the following head- 
ing: 


‘“T_abourers’ International Union of North America, Local 837. To 
Whom It May Concern: The following employees do not wish to have a 
union in Dynamic Circuits: —” 


followed by eleven signatures. 


8. None of the persons whose signatures appear on the handwritten statement of de- 
sire appeared in person or by representative at the hearing held by the Board. No evidence 
was therefore adduced as to the circumstances concerning the origination of the statement 
of desire or the manner in which each signature was obtained, as is required by Board Rule 
48(5). The Board therefore concluded that no weight could be attached to the handwritten 
statement of desire filed with it. 


9. Counsel for the respondents argued that since the notice of hearing is served on 
employees affected through the posting of the Board’s Form 5 in the place of work, and that 
such form (in the instant case) consisted of three separate sheets, and that paragraph 2 
thereof which gives notice of date, time and place of hearing appears on the last sheet, that 
an inference could be drawn that notice of hearing had not in fact came to employees’ atten- 
tion. Counsel suggested that under the circumstances the Board should require one of its 
Labour Relations Officers to endeavor to contact by phone the employees concerned in the 
statement of desire and make enquiry as to whether the failure to appear was one of con- 
scious intent or of inadvertence. 


10. Counsel for the respondent also argued that the Board should exercise its discre- 
tion under section 7(2) of the Act by directing a representation vote. In support of this posi- 
tion counsel argued that the evidence of membership was barely in excess of 55% (actually 
58.8%), and that the handwritten statement of desire by 11 employees should be interpreted 
as an indication of possible defection from the applicant’s suport, both coupled with the pos- 
sibility that, as discussed above, the employees may not have had adequate notice of hear- 
ing. 


11. The Board, after consideration of the representations, ruled at the hearing that 
the posting of Board Form 5, which is headed “Notice to Employees of Application for Cer- 
tification and of Hearing before The Ontario Labour Relations Board” was proper and ef- 
fective servicing of notice on the employees affected. The Board further ruled that the non- 
appearance of parties properly served is the sole responsibility and/or choice of the parties 
and it is not a part of the Board’s function to canvass non-appearing parties as to their rea- 
sons for such non-appearance. The Board does note that the Board Form 47, entitled “‘Re- 
turn of Posting” was executed on August 8, 1979, by the President of Dynamic Circuits and 
by the Secretary Treasurer of Proto Circuits, declaring in each case that Form 5 had been 
posted on the respondents’ premises as of 2:00 p.m. August 3rd, 1979. 


2. The Board also ruled at the hearing that in the absence of evidence relating to the 
origination and circulation of the written statement of desire no weight could be attached to 
it. It was therefore the Board’s opinion that under the circumstances this was not a case in 
which it would be appropriate for the Board to exercise its discretion by ordering a repre- 
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sentation vote. Consequently, it was not necessary for the Board to receive evidence or en- 
tertain representations as to the applicability of section 7a of the Act. 


13: Following a recess the Board indicated it intended to proceed to consider the 
question as to whether the respondents should be treated as a single employer for purposes 
of the Act. Counsel for the respondents informed the Board that during the recess he had re- 
ceived instructions from his clients to make application for judicial review of the Board’s rul- 
ings on the grounds that the Board had both declined to exercise jurisdiction and had ex- 
ceeded its jurisdiction. Counsel stated that in the face of his instructions he considered that 
he could not continue to participate in the proceedings without prejudicing the imminent 
application for judicial review and therefore sought permission to withdraw from the pro- 
ceedings. Counsel in view of his position elected not to participate in the proceedings by ad- 
ducing evidence as required by section 1(5) of the Act. Counsel conceded without prejudice 
to the respondents’ rights to proceed as outlined by way of judicial review that the respon- 
dents were carrying on related activities or businesses through corporations under common 
control or direction, and that there were no shareholders of either corporation other than 
the directors. 


14. The applicant filed with the Board a Certificate of Incorporation issued by the 
Ministry of Consumer and Commercial Relations establishing that 418514 Ontario Limited 
came into existence on July 11, 1979 and that, amongst its corporate objectives, is one “To 
manufacture printed circuit boards, electronic components and other electrical devices”’. 
The first directors of this corporation are certified to be Ferdinand Stocker and Vincenzo 
Valeri. The applicant also filed a copy of the annual return, as of February 27, 1976, of Dy- 
namic Circuits Corporation Limited, in which general undertaking of that corporation is de- 
scribed as ‘“‘manufacturing printed circuit boards” and the directors of which corporation 
are recorded as being V. Valeri and F. Stocker. Both corporations, in replies filed with the 
Board indicate acommon business address. 


RS? In the opinion of the Board the respondents are carrying on associated or related 
activities or businesses under common control and direction and the Board declares that 
they are to be treated as constituting one employer for the purposes of The Labour Relations 
Act. 


16. The Board further finds that all employees of the respondents, employed in the 
City of Hamilton, save and except foremen, persons above the rank of foreman, office, sales 
and clerical staff, persons employed for less than twenty four hours per week and students 
employed during the school vacation period constitute a unit of employees of the respon- 
dents appropriate for collective bargaining 


18. A certificate will issue to the applicant. 
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0346-79-R Mrs. Carol Killman; Mrs. Rosemary LaForme, Applicants, v. 
Canadian Union of Public Employees, Respondent, v. Groves Park Lodge, 
Intervener. 


Petition — Termination — Custody of petition significant - Employer involvement in earlier 
petition tainting termination application. 


BEFORE: Pamela C. Picher, Vice-Chairman and Board Members W. F. Rutherford and J. 
D. Bell. 


APPEARANCES: Jacques A. Emond, Rosemary LaForme and Carol Ann Killman for the 
applicant; S. R. Hennessy, Sim Woodward and L. Delarge for the respondent and Walter T. 
Langley and William Viveen for the intervener. 


DECISION OF PAMELA C, PICHER, VICE-CHAIRMAN AND BOARD MEMBER W. F. 
RUTHERFORD; September 24, 1979 


i The applicants have applied to The Labour Relations Board under section 49 of 
the Act for a declaration that the respondent union no longer represents the employees in 
the bargaining unit for which it is the bargaining agent. 


2. The parties agree that the application is timely. 


3 Having regard to all the evidence the Board is satisfied that if the statement of de- 
sire filed with the Board in support of this application for termination is voluntary it would 
signify that not less than forty-five per cent of the employees in the bargaining unit have vol- 
untarily indicated in writing that they no longer wish to be represented by the trade union 
and would cause the Board to direct that a representation vote be taken. 


4. The outstanding issue, therefore, is whether or not the petition filed in support of 
this application for termination reflects the wishes of the employees, voluntarily expressed. 
The onus is upon those seeking to rely on the statement of desire to satisfy the Board that it 
is a voluntary expression. The Board’s Rules require the applicants to provide first-hand evi- 
dence of the origination, preparation and circulation of the document. In evaluating the vol- 
untariness of a petition, the Board is particularly sensitive to indications that the employer 
or his representatives have been involved with any phase of the petition. The Board has re- 
peatedly underscored the responsive nature of the employer/employee relationship and the 
particular vulnerability of employees to influences that might be brought to bear on them by 
management. The Board is mindful of the adverse effect that management influences can 
have on the ability of an employee to freely express whether or not he wishes to be repre- 
sentated by a trade union. 


Ds In the instant case, Rosemary LaForme, a nurses’ aide, and Carol Killman, a 
kitchen attendant, testified as to the origination, preparation and circulation of the petition. 
Although both circulated the petition it is clear that LaForme played the dominant role. The 
petition was circulated on the employer’s premises. LaForme and Killman testified, how- 
ever, that all signatures were obtained outside of working hours, i.e. before or after shifts, 
during breaks, or during the supper hours, and that none were obtained within the sight or 
knowledge of anyone from management. The witnesses further testified that neither Mr. 
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nor Mrs. William Viveen, the owners of the Lodge, nor any other member of management 
was in any way involved with this petition. 


6. A substantial number of significant conflicts flow from the testimony given by the 
various witnesses. In many instances the testimony given on behalf of the applicants and the 
Lodge was in direct conflict with the evidence of the respondent union. The Board has care- 
fully reviewed all of the testimony presented and has assessed the credibility of the respec- 
tive witnesses having regard to such factors as the consistency of the evidence, its probability 
in view of the rest of the evidence, the firmness of the witness’s memory, his opportunity and 
capacity to observe as well as his demeanor in the witness box. 


fe Based on its evaluation of credibility and in view of all the evidence, the Board ac- 
cepts that the following events took place: prior to the collection of all the signatures of the 
petition, certainly the last two and possibly others, the petition was left unattended on the 
counter of the medication room. On April 24, 1979 an employee was approached to sign the 
petition during her working hours. As well, shortly after she signed the petition, LaForme 
told her that it was a good thing she had signed because if she hadn’t the full-time employees 
would be fired. At a meeting of non-union supporters on May 7th, LaForme, the primary 
spokesman at the meeting, told the gathering that she knew Mr. Viveen and his ways and 
that if they didn’t go along with him he would make it hard on them and make them want to 
quit their jobs. As well, the Board accepts the evidence that Mr. Viveen was deeply in- 
volved in all aspects of a termination application and attendant petition which was circulated 
approximately a year before the instant petition. It was admitted by LaForme that she 
helped circulate the first petition. The Board further accepts the evidence that Viveen sug- 
gested LaForme’s name to the prime mover of the first petition as someone who would be 
willing to help. 


8. In evaluating a petition, the Board places considerable weight on the custody of 
the petition. As stated in J.A.K. Electrical Contractors Limited, [1977] OLRB Rep. May 
275 at p. 276 if the custody of a petition cannot be substantially verified during its period of 
circulation the Board will not attach any weight to it. The custody of the petition in this case 
is particularly important as it was circulated on company premises and is brought into seri- 
ous question by the fact that the petition was found unattended on the counter of the locked 
medication room, a room to which Mr. and Mrs. Viveen and the Director of Nursing, who is 
not in the bargaining unit, have keys. 


9: Regarding Viveen’s involvement in the first petition, the Board does not draw the 
conclusion that simply because he was instrumental in the origination and circulation of the 
first petition he was similarly involved in the second. His participation in the first petition 
concerns the Board, however, because of the carry-over effect that may reasonably have ex- 
isted in the minds of employees when the instant petition was circulated just one year later, 
particularly where it was circulated on the premises of the Lodge by the same person who 
helped circulate the previous petition. The potential for a carry-over effect in the minds of 
employees is further heightened by the small size of the Lodge and the daily presence of the 
Viveens who are admitted to be active administrators. 


10. There was uncontradicted evidence from a number of witnesses that LaForme 
spent a great deal of time in the Viveens’ office and that she was particularly friendly with 
them. The Board accepts that LaForme’s duties as the nurse in charge of the afternoon shift 
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would necessitate frequent discussions of a business nature with the Viveens. The Board 
draws from all the evidence, however, that LaForme was reasonably perceived by employ- 
ees as having a relationship with the Viveens that extended beyond that which usually exists 
between the ordinary employer and employee. The closeness of their association was affi- 
rmed by LaForme’s own statement at the May 7th meeting that she knew Viveen and his 
ways and is further substantiated by the evidence that Viveen suggested LaForme as some- 
one who would be willing to help in the circulation of the first petition. In view of these cir- 
cumstances, the Board concludes that employees attending the May 7th meeting would rea- 
sonably have believed that LaForme was privy to threats made by Viveen when she stated 
that if they didn’t go along with him he would make them want to quit their jobs. The inhib- 
iting effect that this situation could have on an employee’s ability to freely express himself 
on a petition is particularly significant in view of the fact that two signatures were obtained 
after the May 7th meeting. Similar concerns are also raised by LaForme’s statement to an- 
other employee that it was a good thing she signed because if she hadn’t full-time employees 
would be fired. 


bd: For the reasons set out above, the Board is satisfied that the atmosphere prevail- 
ing at the Lodge at the time the petition was circulated was sufficiently tainted by fear of 
managerial influences to prevent employees from freely exercising their right to state 
through a petition whether or not they wanted to be represented by the respondent trade 
union. The applicants in this case have not met the onus that rests upon them. Accordingly, 
the application is dismissed. 


DECISION OF BOARD MEMBER, J. D. BELL: 


if, The applicants in this case have presented to the Board a petition signed by more 
than forty-five per cent of the employees. This raises a question as to whether or not they 
want to continue to be represented by this trade union. 


z. In my opinion, this question of representation, rather than being dismissed out of 
hand, should be settled by a secret ballot vote conducted by the Board which will give each 
employee the opportunity to freely express his or her wishes. 


oe The dismissal of this application leaves the question of representation unan- 
swered. 
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0899-79-U Martin Stewart Contracting Limited, Applicant, v. Royce 
Arnold, Respondent, v. Christian Labour Association of Canada, 
Intervener. 


Natural Justice — Strike — Cease and Desist application naming business agent of one local — 
Inadvertently addressed to another local — Board finding named respondent receiving adequate notice 
— Employees not crossing picket lines —- Cease and desist order issuing 


BEFORE: E. Norris Davis, Vice-Chairman. 
DECISION OF THE BOARD; September 11, 1979 


i) The applicant is the general contractor building a new High School scheduled for 
May 1980 completion for the Halton Separate School Board. At the times relevant to this 
application there were sub-contractors identified as Reinhardt Masonary, Marcotte Me- 
chanical Ltd., and Schaible Electric Ltd. as well as a sub-contractor of Marcotte known as J 
& J Backhoe Services, working on the job site. The applicant is party to collective agree- 
ments with Labourers International Union, Local 837 and the Carpenters Local 18 and 
members of those unions were then at work on the site. Additionally employees of Rein- 
hardt, Marcotte and Schaible were then working. All persons working were covered by col- 
lective agreements extending to April 30, 1980, and in the case of Schaible Electric the col- 
lective agreement was with CTUC Local 6 which union it is claimed has merged or 
amalgamated with CLAC. 


2. On Friday, August 10th, 1979, 2 pickets appeared at the gate of the applicant’s 
job site, and Ronald Martin, President of the applicant, spoke to one of the pickets who told 
him the picket line had to do with an unfair electrical contractor. Martin states that the 
picket identified himself as a member of IBEW Local 105, but refused to supply his name. 
The picket line did not result in any interruption of work on that day. 


a On Monday, August 13, 1979, a picket line of 10-12 persons appeared at the job 
site bearing signs “‘Project unfair to AFL-CIO Unions” and ‘“‘Stop Company Run Unions”. 
Fred Reaume, Director of Industrial Relations for the General Contracting Association of 
Hamilton testified that he attended the site at 8:15 a.m., August 13, 1979, and spoke with 
two persons on the picket line as to the reasons for the picket, one of whom stated that there 
was a Christian Trade Union contractor on the job site and that the work belonged to AFL- 
CIO unions. The other person said it was because of the possibility of a non-union sheet 
metal contractor being on the job, and that he was opposed to anything but AFL-CIO un- 
ions. Reaume and Martin, President of the applicant, also talked with a person who iden- 
tified himself as Roy Arnold of IBEW Local 105 and a person who identified himself as John 
(the surname not being heard by the witness) but who, at the time of the hearing was con- 
ceded not to be John Fletcher who had been named as a respondent but was a John Belinda, 
Business Agent of the Sheet Metal Workers Union. Reaume testified that in the conversa- 
tion with Arnold and Belinda, they stated the picket line was because of the presence on the 
job site of Schaible Electric which was not an AFL-CIO union company. Reaume also tes- 
tified that they stated they were complaining about CLAC and that they belonged to Local 
105 IBEW, and further that they would continue to picket in order to let the contractors 
know that in the future they should use AFL contractors. Arnold and Belinda stated that 


they recognized the applicant would secure a cease and desist order but at least it would let 
their members know thay had tried to get the work for them. Reaume further testified that 
he had been at the job site daily since August 13th and on all occasions (including the day of 
the hearing) the picket line was in evidence, and that in conversations with persons on the 
picket line they invariably identified themselves as members of Local 105, IBEW, and that 
every other day there were picketers who identified themselves as members of the Sheet 
Metal Workers Union. 


4. Ronald Martin, President of the applicant, corroborated Reaume’s version of the 
conversation with Arnold and Belinda. Martin also testified that Arnold had suggested to 
him that if Schaible’s men came down to the union hall, they would immediately get cards. 
Martin testified that on Monday, August 13th persons employed as plumbers entered the 
job site but would not go to work, employees of J & J Backhoe worked for 1 to 142 hours, 
and that members of the Bricklayers, Carpenters and Labourers Union did not enter the job 
site. Employees of Schaible Electric worked on August 13th and all succeeding days and no 
other persons employed on the site worked on those days. 


5, Kurt Schaible, President of Schaible Electric testified that he had commenced 
work on the job site June 25 or 26th with two electricians, and that Schaible Electric has a 
collective agreement with CTUC Local 6 which is in effect until April 30, 1980 and that his 
company has never had any collective bargaining relationship with Local 105, IBEW. 


6. Schaible testified that he talked with a person on August 13th who identified him- 
self as Roy Arnold and that in response to Schaible’s question to Arnold as to the purpose of 
the picket line, Arnold responded, “You are not affiliated with the Labour Council and be- 
long to the Christian Trade Union of Canada” and also that “‘if I tell my guys on the job to go 
to the Union Hall with him they would get a ticket from the International Union and our 
troubles are over’. 


hs Peter Van Duyvenvoorde testified that on Tuesday, August 14 that present on the 
picket line was a person who identified himself as Jerry O’Connor, Asst. Business Agent of 
the IBEW. This was corroborated by Ed Vanderkloch who also testified that he asked O’- 
Connor if the picketing was against the General Contractor and received the response that it 
was against Schaible and the Christian Trade Union. Vanderkloch then asked what was 
wrong with the Christian Union and O’Connor replied that it did not belong to the Interna- 
tional. 


8. The Board received a letter dated August 15, 1979 from the solicitor for Local 
Union 105 of the International Brotherhood of Electrica Workers and for Local 537 of the 
Sheet Metal Workers stating, 


“The above-mentioned notice of application has been referred to the 
writer on behalf of Local Union 105 of the International Brotherhood 
of Electrical Workers and Local 537 of the Sheet Metal Workers. 


We have perused the application and must advise the Board that there 
are no such business agents or representatives of the unions involved 
such as are named in the application. 
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Furthermore, Local 107 is a local of the International Brotherhood of 
Electrical Workers located in Grand Rapids, Michigan. 


Accordingly, I have advised my client that it was not necessary for it to 
attend at the hearing before the Board in that a cease and desist order, 
if made, would not apply to any persons known to us and representing 
the unions involved.” 


2 The applicant notified the Board by letter dated August 14th (copy of which was 
forwarded to Ray Arnold by the Board on August 15th) that the name of the respondent 
should be changed from ‘“‘Ray Arnold” to “Royce Arnold’’. 


10. The particulars which accompanied the application and which were served on Ray 
Arnold contained details of ocurrences on which the applicant intended to rely which were 
within the knowledge of Royce Arnold and, in themselves should have caused him to at 
least enter a limited appearance. These documents were addressed by the Board to Ray Ar- 
nold, International Brotherhood of Electrical Workers Local 107, 200 Fennell Avenue, 
Hamilton, Ontario. Despite the error in description of Royce Arnold as ““Ray Arnold” and 
the error of addressing to IBEW Local 107 it is evident from the solicitor’s letter of August 
15th that the letter was received in the offices of Local 105, IBEW, opened, and it can be 
reasonably inferred its contents were known to Royce Arnold. The Board is satisfied that 
Royce Arnold had, in fact, adequate notice of these proceedings. 


al The evidence respecting Arnold’s conversations with Reaume, Martin and Schai- 
ble identify him as an agent of Local 105, IBEW. Testimony of several witnesses was to the 
effect that daily there were persons on the picket line, and Schaible’s evidence of his conver- 
sation with Arnold relative to having his employees join the IBEW and “his troubles would 
be over,” all lead to a conclusion that Arnold fully identified himself with the picket line. 
The evidence also was that a large number of employees of the applicant declined to work 
from August 13th onwards such as justifies a Board inference that the refusal to work was a 
concerted activity, and that such concerted activity flowed from the establishment of the 
picket line which had as its purpose the forcing of Schaible employees into membership in 
the IBEW. It is our finding that the respondent did procure or encourage an unlawful strike. 


12: The facts of the instant case fall within the rationale of the Wheelabrator Corpora- 
tion of Canada Limited case [1974] OLRB Rep. July 490. In the Board’s view the principles 
enunciated in that case are applicable to the facts of this case. Hence the Board issued a di- 
rection ordering the respondent, his agents, representatives and all other persons acting for 
or on his behalf to refrain from: 


1) picketing, watching or besetting or attempting to picket, watch or 
beset at or adjacent to the job site of Martin Stewart Contracting 
Limited known as the Burlington Assumption High School; 


2) procuring, counselling, supporting or encouraging an unlawful 
strike of employees of sub-contractors of Martin Stewart Con- 
tracting Limited at its job site known as the Burlington Assump- 
tion High School; 
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3) ordering, aiding, abetting, counselling, performing or encourag- 
ing in any manner whatsoever with directly or indirectly any per- 
sons to commit the acts aforementioned. 


1124-77-M; 1125-77-M; 1126-77-M; 1127-77-M; 1128-77-M; 1129-77-M; 
International Association of Heat and Frost Insulators and Asbestos 
Workers, Local 95, (Applicant), v. The Master Insulators’ Association of 
Ontario, Incorporated; B. & D Insulation Ltd.; Commercial & Industrial 
Insulations Limited; Mooretown Insulation Contractors Ltd.; Canadian B & 
D Insulation Ltd.; A.C. & S. Contracting Ltd.; Lewis Insulation Services 
Ltd., (Respondents). 


Arbitration — Section112a — Union claiming travel allowance — Employers and Union waiv- 
ing payment — Union estopped from making claim — Union referring out-of-town members to 
Employers — Employers hiring referrals — Whether subsistence allowances payable 


BEFORE: Ian C. A. Springate, Vice-Chairman, and Board Members D. B. Archer and W. 
H. Wrightman. 


APPEARANCES: S. B. D. Wahl and J. Duffy for the applicant; R. A. Werry and Geo. Gross- 
man for The Master Insulators’ Association of Ontrio; B. W. Binning for the other respon- 
dents. 


DECISION OF IAN C. A. SPRINGATE, VICE-CHAIRMAN, AND BOARD MEMBER W. 
H. WIGHTMAN; September 10, 1979 


1? Each of the above noted matters is a referral of a grievance to the Board pursuant 
to section 112a of The Labour Relations Act. These matters are hereby consolidated pur- 
suant to the Board’s Rules of Procedure. 


2. Each of the respondent employers, with the exception of Canadian B & D Insula- 
tion Ltd., isa member of the Master Insulators’ Association of Ontario Incorporated, and as 
such was at all relevant times bound to a collective agreement between the association and 
International Association of Heat and Frost Insulators and Asbestos Workers, Local 95 
(“Local 95’’). Local 95 is a province-wide local with offices in Toronto. Canadian B & D In- 
sulation Ltd. at all relevant times was bound by a separate agreement with Local 95 which 
incorporated by reference the terms of the agreement between the Local and the Master In- 
sulators’ Association. 


ae The grievances before the Board allege that the respondent employers failed to 
pay travelling expense allowances to certain employees working on projects in the Sarnia 
area, and also that they failed to pay other employees board and living allowances. The 
grievances also allege that the respondents failed when required to replace certain “‘emer- 
gency help” with members of the Local. 
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4, In 1976 and 1977 there was a great amount of new construction work being per- 
formed in the Sarnia area. The owner-clients of the major projects in the area took the posi- 
tion that no board or living allowances should be paid in the area, and with certain fairly lim- 
ited exceptions they were not paid. The issue before the Board in these proceedings is not 
the correctness or fairness of the general stance taken by the owner-clients, but rather 
whether any of the respondent employers failed to pay board or living allowances in circum- 
stances where they were required to do so under the terms of the collective agreement. 


5. It should be noted at the outset that counsel for both the Master Insulators’ Asso- 
ciation and the respondent employers acknowledged that when an employer instructed an 
individual already in its employ to report to a job location which required him to reside away 
from home, be it in Sarnia or elsewhere, the individual was entitled to receive a board and 
living alowance. On several occasions one of the respondent employers instructed employ- 
ees working for it in Windsor to report to the Sarnia area, and when they did so they were 
paid the appropriate allowances. The position of Local 95 is that individuals referred to job 
sites in Sarnia by Local 95 should also have received the allowances, a proposition with 
which the respondents disagree. 


6. These differing views as to the circumstances under which the employers were re- 
quired to pay board and living allowances were discussed at a meeting of the employers and 
Local 95 on May 11, 1976, without either side being willing to alter its position. The result of 
the dispute was that the union referred only Sarnia area residents to the various job sites, 
notwithstanding the fact that there were not sufficient local residents to meet the employer’s 
requests for men, and that certain members of Local 95 residing outside the Sarnia area 
were unemployed. 


Te At some point near the middle of October 1976, the general province-wide de- 
mand for insulators had reached the point that there were no unemployed members of Local 
95 anywhere in the province. At that time the various employers declared an ‘“‘emergency”’ 
and began to hire ““emergency help” pursuant to Articles 2.04 and 2.05 of the collective 
agreement, which state as follows: 


“2.04 The employers shall have the right to procure workmen from 
available sources other than from the Union on jobs located within the 
local jurisdiction when the Union has failed to furnish the required 
number of competent and qualified employees within two (2) working 
days following a written request by an employer. Immediately upon hir- 
ing, such workmen shall be considered to be emergency help. The em- 
ployer, after consultation with the Union Business Manager, shall des- 
ignate the classjfication within which such emergency falls, and they 
shall be entitled to receive hourly rates of pay applicable to such classifi- 
cation. Emergency help shall be issued referral cards for identification 
and classification only, but shall not come within the scope of this 
Agreement except as noted in Clause 9.01, and shall be replaced as 
soon as competent Union employees are available. Emergency help 
shall not be counted in the ratio for the duration of the emergency. 


2.05 An emergency shall be defined as, and shall be deemed to exist, 
where there is a job situation in which the Union is unable to provide 
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qualified members of the Union on a written request by an employer. If 
there is any disagreement between the parties concerned as to whether 
or not an emergency does or does not exist, Article 6 (i.e. the grievance 
— arbitration procedure) will apply.”’ 


8. As indicated by the above quoted provisions of the collective agreement, the 
emergency men hired by the employers did not belong to Local 95. Apparently a number of 
them were members of other crafts, such as bricklayers and carpenters. There is no dispute 
but that the employers were entitled at the time to declare an emergency and indeed as re- 
quired by Article 2.04 Local 95 issued each of them a referral card. 


as Notwithstanding the use of emergency men, the respondent employers found 
themselves short of qualified manpower to complete their contracts. This in turn resulted in 
fears that the owner-clients on some of the projects might re-evaluate their need for insula- 
tion work, or consider postponing certain of the work indefinitely. Another possibility dis- 
cussed, and one which clearly concerned the Union, was that the owner-clients might assign 
some of the work being performed by insulators to contractors employing sheet metal work- 
ers. In addition, some of the members of the Local had become unemployed and were indi- 
cating to the union that they would like to work in Sarnia where there was a manpower 
shortage. All of these considerations led to a meeting being held on or about Octobeer 18, 
1976 between representatives of the respondent employers and representatives of Local 95. 
The meeting produced agreement on a number of points. Two of the employer representa- 
tives at the meeting later wrote to Mr. D. McIntyre, the union’s business manager, to set out 
their understanding of the agreement insofar as it affected their companies. The oral evi- 
dence is that the two letters reflect the actual agreement of the parties. The first letter, dated 
October 20, 1976, was from Mr. J. Beernink, the Vice-President of Canadian B & D Insula- 
tion Ltd., and reads as follows: 


“This is to confirm our discussion with yourself and Internationa [sic] 
Vice-President, Alf Kirton, regarding the shortage of qualified insula- 
tion mechanics for the Lambton County area. As you are aware, we, 
the insulation contractors, are in part governed by the area practice of 
no payment for room and board. 


In order to preserve our insulation industry as we know it to-day we 
have mutually agreed to the following compromise. 


Local 95 will do their utmost to recruit experienced insulation workers 
as travellers from other Heat and Frost Insulators and Asbestos Work- 
ers locals and send them to Sarnia without room and board allowance. 


Local 95 will also assist and allow the hiring of local people as tempo- 
rary helpers, who will not be counted in the ratio. 


Canadian B & D Insulation agrees to pay a three dollar a day travel al- 
lowance, as per Sarnia area agreements, to all insulators, including 
temporary helpers, working on the Petrosar Project. This payment will 
commence October 18, 1976. 
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The above conditions will apply until completion of the Petrosar 
Project, Corunna, Ontario. 


Please Note: — This is not intended and is not to be taken as a revised, or 
altered Collective Agreement, nor is it intended to set a precedence. 
[sic]” 


The second letter, dated October 22, 1976, was from Mr. G. F. Moore, the Manager of A.C. 
and S. Contracting Ltd., and states as follows: 


With regards to the above subject, we would like to confirm our under- 
standing of discussions with yourself and International Vice-President 
Mr. A. Kirton as follows: — 


(A) Local 95 will attempt to get us qualified travelers [sic] and send 
them to Sarnia for our Company without room and board allow- 
ance. 


(B) Local 95 will allow AC and S Contracting, to hire local people as 
temporary helpers who will not count on ratio. 


(C) AC and S Contracting agrees to pay to each Local 95 man on Lum- 
mus project only, an allowance for daily travel of $3.00 per day; 
said payments to commence October 18, 1976. 


(D) These payments would be paid weekly for the duration of the Pe- 
trosar project for the new construction portion of the work only. 


(E) This is not intended to, and is not to be taken as a revision or alter- 
ation, of the present collective agreement, nor is it intended in any 
way, to set a precedent for any future work beyond the present 
time allotment as set out above. 


(F) Said payments would cease if any of the above is changed or al- 
tered. 


10. As the above letters indicate, Local 95 agreed to recruit “‘travellers”” and send 
them to Sarnia without board and living allowances. Travellers are members of other locals 
of the International Association of Heat and Frost Insulators and Asbestos Workers. Local 
95 did in fact refer a number of travellers from other provinces and the United States to em- 
ployers in Sarnia. None of the travellers received board and living allowance, and the union 
is not now claiming that they should have. 


i My At the October 18th meeting it was agreed that the employers would pay all mem- 
bers of Local 95 working on the large Petrosar project (also referred to as the Lummus 
project) a $3.00 travel allowance per day. Following the meeting the union began to refer 
large numbers of its members to employers engaged on the Petrosar project, and they, as 
well as insulators aready working on the project, were each paid $3.00 per day as a travel al- 
lowance, no matter whether they were living close to the project or commuted in daily from 
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Windsor or London. We are satisfied that by agreeing to this $3.00 travel allowance for all 
employees on the project, Local 95 was aso agreeing that no employee need be paid more 
than the $3.00, notwithstanding that the collective agreement might provide to the coun- 
trary. 


a. At the hearing it was contended by counsel for the respondent employers that as 
part of the exchange for the $3.00 travel payment, Local 95 gave up the right of its members 
to receive board and living allowances, and accordingly, it was now estopped from claiming 
any such allowances. It is clear that at least some of the respondent employers felt that this 
was part of the agreement. It is equally clear, however, that the union never accepted the 
contention that it had waived board and living allowances for its members. 


A, It is now an accepted principle that if a union undertakes to an employer that it 
will not be insisting upon strict compliance with a provision in a collective agreement, and 
the employer takes some step in reliance upon that undertaking which puts it in violation of 
the agreement, the union is estopped from claiming damages as a result of the violation. 
See: International Union of Operating Engineers & Ben Ginter Const. Co. Ltd. 67 CLLC 
914,032 (B. C. Sup. Ct.) However, it is also accepted that this principle should be applied 
only where a union has clearly indicated to the employer that it will not be insisting on strict 
compliance with the terms of the collective agreement. Although the evidence before us 
does clearly establish an agreement that board and living allowances need not be paid to tra- 
vellers, we are not satisfied that either the viva voce evidence or the letters quoted above go 
so far as to establish that the union also agreed that board and living allowances need not be 
paid to Local 95 members. 


14. As already indicated, following the meeting on October 18, 1976, Local 95 refer- 
red large numbers of its members who were not normally residents in Sarnia, to the various 
respondent employers to work on job sites in the Sarnia area. None of these members re- 
ceived board and living allowances. Some of the members referred by the union declined to 
take the work when informed that they would not be receiving board and living allowances. 


15. This situation continued unchanged until June of 1977. On or about June 1, 1977 
Mr. J. Duffy became business manager of Local 95. One of Mr. Duffy’s first acts as business 
manager was to travel to Sarnia with three unemployed members of the Local, and visit the 
local offices of each of the respondent employers. At each of the offices he asked that the 
company hire the three unemployed tradesmen. In every case the company expressly 
agreed to hire the men, but noted that they would not be paid any board and living alo- 
wance. Each of the three men refused to accept employment under those terms. Mr. Duffy, 
in turn, asked the employers to terminate their emergency men on the basis that there were 
unemployed members of Local 95 available, a request which each of the employers refused. 


16. It is the contention of Local 95 that when it referred out of town members to jobs 
in the Sarnia area, and the members resided in Sarnia, the members were entitled under the 
collective agreement to receive either board and accommodation at their employer’s ex- 
pense, or receive a board and living alowance, and that the failure of the employers to pro- 
vide either these amounted to a violation of Article 10.02 of the collective agreement. Arti- 
cle 10.02 states, in part, as follows: 


“When instructed by the employer to report to a job location which re- 
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quires his employee to reside away from home and which is over 50 
miles radius, referred to in Clause 10.01, the employee shall be entitled 
to be provided with suitable board and living accommodation. The em- 
ployer shall either provide such board and accommodation at his own 
expense or shall reimburse the employee for board and living accom- 
modation up to the sum of $15.00 per working day. May 1, 1976: $16.00 
per working day. May 1, 1977: $18.00 per working day. May 1, 1978: 
$18.00 per working day.” 


7. Central to this matter is the meaning to be given to that portion of Article 10.02 
which indicates that board and living allowances need be paid to an employee who is “‘in- 
structed by the employer to report to a job location which requires his employee to reside 
away from home ...”’. It was the contention of counsel for Local 95 that this phrase encom- 
passed employees referred to a job location by the union which required the employees to 
reside away from home. To support this interpretation he relied on certain evidence relating 
to the past practice of the respondent employers and certain other members of the Master 
Insulators’ Association. 


18. It is now well established that evidence of past practice can only be relied on as an 
aid in interpreting a collective agreement if the relevant provision of the agreement is ambi- 
guous and the evidence of past practice sufficiently strong to establish that the parties them- 
selves have attributed a particular meaning to the ambiguous provision. See: John Bertram 
& Sons Co. Ltd., (1967) 18 L.A.C. 362 (Weiler). Counsel for the union contended that ei- 
ther Article 10.02 was ambiguous on its face or that the evidence of past practice would dem- 
onstrate the existence of a latent ambiguity. We are not satisfied, however, the evidence of 
past practice assists the union. Most of the instances referred to where Local 95 members re- 
ceived board and living allowances involved situations where employees had been directed 
by their existing employer to report to the job site. Further, the overhelming past practice of 
the respondent employers has been not to pay board and living allowances to employees re- 
ferred to a job site by the union. 


19. In assessing the wording of Article 10.02, we are satisfied that the requirement for 
board and living allowances contained in the phrase ‘‘when instructed by the employer to re- 
port to a job location which requires his employee to reside away from home ...”’ refers only 
to employees instructed by an employer to go to the job location and that it cannot reason- 
ably be interpreted to include union members who travel to such a job location on the basis 
of a referral issued by the local. 


20: In reaching this conclusion we have considered, but not accepted, the contention 
of Local 95 that the employets through the collective agreement have delegated to the union 
the right to hire employees on their behalf, and that when the union referred a member to a 
job in Sarnia, the member was already an employee of the employer and was being in- 
structed by an agent of the employer to report to the site. The relevant provisions of the col- 
lective agreement concerning the hiring of employees are set out below: 


‘2.01 The employers shall employ as employees members of the Union 
in good standing in the performance of all work coming within the 
scope of this Agreement and shall continue in their employ only em- 
ployees who are in good standing with the Union. All such employees 
shall be hired through the Union office except as hereinafter provided. 
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2.02 The Union agrees to give preference to and furnish the most com- 
petent available employees to the employers on request, provided how- 
ever, that the employer shall have the right to determine the competence 
and qualification of its employees, and to discharge or refuse to employ, 
in his sole discretion, any employee for any just and sufficient cause. The 
employer shall not discriminate against any employee by reason of his 
membership in the Union or his participation in its lawful activities. 


16.01 The Union agrees and acknowledges that the employer or his au- 
thorized representative has the exclusive right to manage the business 
and to exercise such right without restriction except as hereinafter pro- 
vided and, without restricting the generality of the foregoing, it is the 
exclusive function of the employer: 


(a) to determine qualifications, transfer, hire, direct, promote, lay off, 
discipline and discharge employees for just cause and to increase and 
decrease working forces.” [Emphasis added] 


21: In our view, although the above provisions require the employers to hire through 
the union (except insofar as emergency men are concerned) they do not go so far as to dele- 
gate the actual hiring of employees to the union or make the union an agent of the employers 
for the purpose of Article 10.02. This conclusion is borne out by the actual practice of the 
parties. Union members referred by the union to an employer’s job site report to the em- 
ployer’s local office and generally at that time are “‘signed on’’. Occasionally, however, an 
employer will decline to hire a particular union member, generally because of its experience 
with that individual in the past. It should be noted that Article 2.02 of the collective agree- 
ment specifically recognizes an employer’s right to refuse to employ someone referred to it 
by the union. 


22. At the hearing counsel for Local 95 filed a copy of an unreported 1964 award of a 
board of arbitration concerning a grievance filed by Local 95 against a company called Ap- 
plied Insulation Co Ltd. The award dealt with a predecessor agreement to the one before 
this board. It was the opinion of the board of arbitration that becasue of the referral system 
under the collective agreement, the employer had delegated his authority to hire to the un- 
ion, and had aso delegated to the union its right to instruct employees to report for work. 
For the reasons set out above, we are unable to adopt this conclusion as being correct. We 
would also note that the general practice in the construction industry is that although em- 
ployers must generally hire through a union hiring hall system, nevertheless, an employer 
has the final say in deciding whether or not to hire an individual referred to it by the union. 
In this regard see The Lummus Company of Canada Limited case, [1976] OLRB Rep. Feb. 
16. 


2: Our conclusion that members of Local 95 are entitled to receive board and living 
allowances only if directed to go to Sarnia by their employer means that most of the claims 
put forward by Local 95 for board and living allowances must clearly fail. In our view, it also 
means that Local 95 cannot succeed in its contention that the emergency came to and end 
when the union had members available to work in Sarnia as evidenced by the three unem- 
ployed tradesmen who accompanied Mr. Duffy to the Sarnia area. The evidence is clear that 
all of the employers were willing at the relevant time to hire the unemployed members of the 
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Local but not to pay them board and living allowances, and that because they would not be 
receiving such allowances the members declined to accept employment. The individuals in- 
volved, however, were not entitled to board and living allowances under the collective 
agreement, and thus the employers were under no obligation to offer them such allowances. 
Article 2.05 of the collective agreement defines an emergency as a job situation in which the 
union is unable to provide qualified members of the union. Article 2.04 provides that emer- 
gency help shall be replaced as soon as competent union employees are available. In our 
view, at the relevant time the union was unable to supply sufficient qualified union members 
prepared to work under the terms set forth in the collective agreement and accordingly suffi- 
cient numbers of union members were not available. This being the case we are satisifed that 
the emergency was still in existence and that the employers were not under an obligation to 
discharge their emergency help. 


24. As indicated above, our conclusion that members of Local 95 were entitled to re- 
ceive board and living allowances only if they were directed to go to a job site by their em- 
ployer means that most of the claims for such allowances put forward by Local 95 must 
clearly fail. However, the facts related to certain of the employees raise the question of 
whether they were in fact directed by their employer to go to Sarnia but nevertheless were 
not paid board and living allowances. One such employee was Mr. Brian Paquin. Mr. Pa- 
quin testified that he resided in Windsor and that he began working for Lewis Insulation late 
in 1975 or early 1976. On a number of occasions in 1976 Mr. Paquin was directed by Lewis to 
report to job sites in Sarnia, and when he did so he was paid the appropriate board and living 
allowances. In June of 1977 Mr. Paquin was working for Lewis in Windsor when, because of 
a strike of electrical workers, the company ran out of work for him to do in the Windsor 
area. At the time Mr. Flynn, a company representative, advised Mr. Paquin that he was 
about to be laid off due to a lack of work, but if he so desired he could work for the company 
in Sarnia where he would not receive room and board but where the amount of overtime 
available would compensate him for his costs involved in living away from home. Although 
the situation is not altogether free from doubt, the statement to Mr. Paquin that he was 
about to be laid off but that he could if he desired work for the company in Sarnia, in our 
view, fell short of the company actually instructing him to report for work in Sarnia, which is 
what is required under Article 10.02 before an employee becomes entitled to receive a 
board and living allowance. Accordingly, we are not satisfied that Lewis Insulation violated 
the collective agreement by not paying Mr. B. Paquin board and living allowance when he 
commenced to work for it in Sarnia in June of 1977. 


Zon Although the factual situations vary somewhat, we are satisfied that this same rea- 
soning also applies to the claims relating to J. Evans, F. Iannizi, W. Iannizi, M. Lippert and 
D. Paquin. 


PASS Mr. M. Beaudin testified that in June of 1977 he worked for Lewis Insulation in 
Sarnia on the Petrosar project, although his home was in Ruthven, approximately thirty 
miles from Windsor. For part of the time he was in Sarnia he took up residence in the area, 
but received no room and board allowance. Although Mr. Beaudin gave a summary of his 
employment history, he did not recount the circumstances under which he went to Sarnia at 
that time. Thus we do not know whether in June of 1977 Mr. Beaudin was directed by Lewis 
Insulation to go to Sarnia and accordingly we are unable to conclude that the company was 
in violation of the collective agreement by failing to pay him a board and living allowance. In 
reviewing his job history, Mr. Beaudin did refer to a week in 1976 when he worked for Lewis 


Insulation in Sarnia under circumstances which may well have entitled him to board and liv- 
ing allowance. However, this was prior to the time period covered by Local 95’s claim with 
respect to Mr. Beaudin and is accordingly outside the scope of these proceedings. 


SAR For part of the period that he worked in Sarnia on the Petrosar project subsequent 
to June 1977, Mr. Beaudin commuted in daily from his home in Ruthven. A number of 
other employees commuted in daily from London and Windsor. It was the contention of 
counsel for Local 95 that people travelling such distances were entitled to receive travel al- 
lowances pursuant to Article 10.01 of the collective agreement. Article 10.01 states that 
“employees who are working on a suburban job and returning home daily shall be on the job 
at starting time and work a full shift. The employer shall pay a zone travelling expense appli- 
cable to the suburban area in which the work is located’’. The Article provides that if a job is 
in “Suburban Area 5”’, namely beyond fifty miles of the local City Hall, the employee shall 
receive $8.00 per working day. Even if we were to accept the argument that a job in the Sar- 
nia area can properly be classified as a suburban job in terms of Windsor and London, nev- 
ertheless, the union is still faced with the fact that it agreed that all employees on the Petro- 
sar project were to receive a $3.00 per day travel allowance no matter where they resided. 
As noted in paragraph 11 above, we are satisfied that in agreeing to the $3.00 travel allow- 
ance, Local 95 was also agreeing that no employee need be paid more than the $3.00. In re- 
sponse to this agreement the respondent companies paid $3.00 per day travel allowance to 
all of their employees working on the project, including individuals who by the strict terms 
of the collective agreement were not entitled to any such allowance. In these circumstances 
we are Satisfied that the union became estopped from later claiming that some employees 
should have received more than $3.00. 


ey Having regard to all the above, the grievances are hereby denied. 
DECISION OF BOARD MEMBER D. B. ARCHER: 


fie I agree with the facts as stated by the majority but I have some difference in the in- 
terpretation of these facts. 


24 Two letters were submitted as evidence by the respondents purporting to show 
agreement by the union to the companies’ imposed hiring conditions. Since there is no evi- 
dence of written union agreement to these terms, and in fact Mr. Duffy in his testimony said 
to the company at one of their meetings “‘there are men out of work but they would have to 
be paid ‘room and board’’’, Mr. Duffy also stated that many meetings were held and “‘room 
and board” was always a subject of discussion. No conclusive evidence viva voce or other- 
wise shows the union accepting the management’s terms. 


S: Reading Section 2.04 and 2.05 of the collective agreement regarding the declara- 
tion of an emergency situation, it does not seem to me that the terms of the agreement, par- 
ticularly the section which calls for union co-operation and acceptance, have been met. 


4. Paragraph 13 of the majority decision seems contradictory, it relies heavily on the 
union’s agreement to alter the interpretation of the collective agreement giving manage- 
ment the right to assume what it is doing is sanctioned by the union because there are no 
complaints. Undoubtedly over a long period of time such an attitude becomes defensible. 
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Be The majority decision says “‘Although the evidence before us does clearly estab- 
lish an agreement that board and living allowances need not be paid to travellers, we are not 
satisfied that the viva voce evidence or the letters quoted above go so far as to estblish that 
the union also agreed that the board and living allowances need not be paid to Local 95 
members’. 


6. The union presented an interesting arbitration award suggesting that the compa- 
ny, through the union hiring hall procedures, had delegated the authority or shared author- 
ity to hire to the union. Thus referral by the union had the same effect as if it had been done 
by the company. 


Tis I would find that the employees sent to Sarnia were subject to the terms and con- 
ditions of the collective agreement and entitled to “‘board and living” allowance, whether 
they were sent there by the company or referred by the union. 


oF The company always had the right not to hire but they could not unilaterally alter 
the agreement or impose conditions of employment contrary to the agreement except with 
proper consent of the union. 


9. There is reasonable doubt as to what extent the union agreed to the conditions im- 
posed by the company. There is no formal agreement written or otherwise. I am not pre- 
pared to accept “peaceful acquiescence”’ as proof of the union’s willingness to accept the 
company’s unilateral conditions. 


10. Since I am in a minority it is not necessary for me to decide what monetary consid- 
eration, if any, I would have imposed. 


0534-79-M The Toronto Building and Construction Trades Council and 
International Union of Bricklayers and Allied Craftsmen, Local 2, 
(Applicants), v. Napev Construction Limited, (Respondent), v. Masonry 
Contractors’ Association of Toronto, (Intervener #1), v. Venice Masonry 
Contractors (Toronto) Limited & Co., (Intervener #2), v. Bricklayers, 
Masons Independent Union of Canada, Local 1, (Intervener #3). 


Arbitration — Construction Industry — Jurisdictional Dispute — Parties — Section 112a - 
Only parties to collective agreement have standing in section 112a proceedings — Interveners claiming 
jurisdictional dispute underlying arbitration proceedings — Board deferring to jurisdictional dispute 
proceedings 


BEFORE: Ian C. A. Springate, Vice-Chairman and Board Members J. D. Bell and O. 
Hodges. 


APPEARANCES: A. M. Minsky, B. S. Fishbein, J. D. Johnson and J. Zanussi for the appli- 
cants; F. R. Von Veh, S. McCormack and P. Shishkov for the respondent; Howard W. Isen- 
berg for interveners #1 and #2; Norman A. Endicott and John Meiorin for intervener #3. 
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DECISION OF THE BOARD; September 17, 1979 


1. This is a referral of a grievance to the Board pursuant to section 112a of The La- 
bour Relations Act. 
2 The applicants contend that the respondent, Napev Construction Limited (‘‘Na- 


pev’’) is bound to a collective agreement which requires that it subcontract masonry work 
only to employers who employ members of the International Union of Bricklayers and Al- 
lied Craftsmen, Local 2 (‘‘Local 2’’). It appears to be common ground that Napev has sub- 
contracted certain masonry work on a senior citizens project in Richmond Hill to Venice 
Masonry Contractors (Toronto) Limited & Co. (“‘Venice’’), a firm which employs members 
of Bricklayers, Masons Independent Union of Canada, Local 1 (‘‘Local 1’’). The grievance 
alleges this to be a violation of the collective agreement, and requests, by way of relief, both 
damages against Napev and an order directing Napev to either perform the work itself with 
members of Local 2, or sublet the work to another firm which employs members of Local 2. 


Bi Local 1, Venice, and the Masonry Contractors’ Association of Toronto (to which 
Venice belongs), have intervened in these proceedings. Each of the interveners desires to 
participate in the hearing on the merits of the grievance, and, in particular, each takes the 
position that the alleged collective agreement being relied on by the applicants is not a col- 
lective agreement within the meaning of the Act. The applicants, however, contend that the 
three interveners lack sufficient interest to properly intervene in the proceedings. 


4. The interveners’ position is that they have status to intervene and participate in 
the proceedings in that both Venice and its employees would be adversely affected by any 
Board order directing Napev to use only masonry subcontractors employing members of 
Local 2. They also contended that underlying the grievance is a jurisdictional dispute be- 
tween the two unions, and that the interveners are proper parties to such a dispute. Counsel 
for Local 1 further stated that if the Board concluded that Local 1 lacked status in these pro- 
ceedings, then it desired an opportunity to file a formal jurisdictional dispute complaint pur- 
suant to section 81 of the Act. 


as None of the interveners is party to, or bound by, the collective agreement alleged 
to be binding upon Local 2 and Napev. Although they may be incidentally or commercially 
affected by a determination as to the merits of the grievance, that is not a sufficient basis to 
accord them status. See: Napev Construction Limited and Vepan Leaseholds Limited, [1976] 
OLRB Rep. March 109. Further, the fact that a jurisdictional dispute has been alleged by 
the interveners does not, in our view, open the way for them to participate in a hearing on 
the merits of the grievance in that they still remain strangers to the alleged collective agree- 
ment. Accordingly, we are satisfied that the interveners do not have status to participate ina 
hearing on the merits of the grievance. 


6. Having reached this conclusion, we turn to consider the request of Local | that it 
be given an opportunity to file a jurisdictional dispute complaint under section 81 of the Act. 


‘8 Although the interveners contend that a jurisdictional dispute underlies the 
events giving rise to these proceedings, at the hearing counsel for the applicants insisted that 
no such jurisdictional dispute existed. Although we expressly decline to make a finding in 
this regard, preferring to leave the matter to be dealt with fully in the context of a section 81 
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complaint, we are satisfied that the contention that a jurisdictional dispute does exist is not a 
frivolous one or one which can at this point be disregarded as being clearly without merit. 


8. In a section 81 complaint all trade unions and employers who may be affected by, 
or have an interest in the assignment of certain work may appear and participate in the pro- 
ceedings, and the Board in reaching a decision is free to consider a broad range of relevant 
criteria. Further, once the Board makes a direction as to the assignment of work, the direc- 
tion has the effect of overriding the terms of any collective agreements which do not con- 
form with the direction. In our view, these factors mean that the resolution of disputes re- 
lated to an assignment of work can be dealt with in a more appropriate manner in a section 
81 proceeding than at arbitration. In this regard we would refer to the following excerpt 
from the Board’s decision in Eaman Riggs Limited, [1978] OLRB Rep. March 228, a case in 
which the Board concluded it should entertain a section 81 complaint rather than defer to ar- 
bitration. 


‘33. The approach of the board of arbitration in Re Robertson- Yates 
Corp. Ltd. and United Brotherhood of Carpenters and Joiners of Ameri- 
ca, Local 18, (1 L.A.C. (2d) 91) stresses the consensual aspect of juris- 
dictional claims to work and is essentially a two dimensional view of ar- 
bitration in the context of jurisdictional disputes. Such an approach no 
doubt serves the purposes of arbitration in the realm of collective bar- 
gaining in the industrial sector. However, the approach of this Board is 
three dimensional in that it first of all determines the merits of a juris- 
dictional dispute in a complaint under section 81 of The Labour Rela- 
tions Act before considering a grievance under a collective agreement 
under section 112a of The Labour Relations Act. The nature of the con- 
struction industry with its craft trade unions, conflicting jurisdictional 
claims, the sequence of work to be performed on a project and the con- 
tractual arrangements between employers requires such a three dimen- 
sional approach. The two dimensional view reveals only an untypical 
cross-section of a situation in industrial relations in the construction in- 
dustry whereas the three dimensional view permits the two dimensional 
view to be considered as part of the entire scenario of such industrial re- 
lations. This Board possesses far wider remedial powers than a board of 
arbitration in that, this Board may, in determining a jurisdictional dis- 
pute after hearing from all of the interested parties, alter bargaining 
units defined in a certificate or a collective agreement. Reference is 
made to section 81(15), (16), (17) and (18). In our view this Board’s ap- 
proach to jurisdictional disputes is more in accordance with the realities 
of the construction industry.” 


9. Taking these considerations into account, not only are we prepared to grant an 
adjournment to allow the filing of a section 81 complaint, but we are of the view that sucha 
complaint should be dealt with prior to the Board proceeding with this section 112a referral. 


10. Having regard to the above, this matter is adjourned to allow Local 1 to file, and 
the Board to consider, a complaint under section 81 of the Act. If such a complaint is not 
filed within eighteen days from the date of this decision, the Board will proceed to consider 
the merits of this section 112a referral. 
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0688-79-R Niagara Falls Co-operative Taxi Owners Association, Applicant, 
v. Niagara Veteran Taxi, Respondent. 


Certification - Employee — Trade Union Status - Commencing business and insuring future 
employment objects of association — Employers elegible for membership — Whether association is trade 
union 


BEFORE: Pamela C. Picher, Vice-Chairman and Board Members D. B. Archer and James 
A. Ronson. 


APPEARANCES: H. P. Rolph, Keith Jennings and Bill Manson for the applicant; L. Bertuzzi 
and W. Peters for the respondent. 


DECISION OF PAMELA C. PICHER, VICE-CHAIRMAN, AND BOARD MEMBER D. B. 
ARCHER; September 18, 1979 


iB The name “Associated Cabs-Niagara Vets Taxi Company”’ appearing in the style 
of cause of this application as the name of the respondent is amended to read: “Niagara Vet- 
eran Taxi’. 


a This is an application for certification. 


oA The applicant has not previously been found by the Board to be a trade union 
within the meaning of section 1(1)(n) of The Labour Relations Act. Accordingly, the parties 
were afforded the opportunity to present evidence and argument on the threshold question 
of whether the Niagara Falls Co-operative Taxi Owners Association is a trade union for the 
purposes of the Act. This is an interim decision directed to a determination of that issue. 


4. The respondent disputes that the taxi owners falling within the bargaining unit ap- 
plied for by the applicant are dependant contractors or employees within the meaning of the 
Act and contends that they are independent contractors and, therefore, not employees un- 
der the Act. The respondent further contends that the vast majority of these persons are 
also employers in their own right as they themselves employ drivers to drive their taxis dur- 
ing their off hours and that, as employers, they are not entitled to bargain collectively. The 
parties agree that the Board should temporarily set both these issues aside and assume for 
the purposes of a preliminary decision on the Association’s status that the persons falling 
within the bargaining unit applied for are employees within the meaning of the Act. 


oy Mr. William Peters is the owner of the respondent company. In return for weekly 
dues paid by the taxi owners, the company provides management, dispatcher, radio mainte- 
nance, secretarial, telephone and gas services, as well as stationery (business cards, trip 
sheets etc.) and the ability to participate in Peter’s regular customer accounts. 


6. Mr. Robert J. Andrews, the president of the applicant Association from Septem- 
ber 1976 through March, 1979 testified that in August, 1976 Peters gave notice that there 
would be an increase in the dues payable by the taxi owners. In response the owners agreed 
to form an association to try to protect themselves from increasing costs. On August 30, 
1976 they drafted a list of demands to present to Peters containing the threat that if the de- 
mands were not met by September 7, 1976 the taxi owners would commence a strike and 
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withhold their services from the respondent company. The minute book kept by the Associ- 
ation records that Peters refused to meet with the owners to discuss their concerns and 
threatened to lock them out. 


i, At a meeting held on Thursday, September 2, 1976 the taxi owners agreed to at- 
tempt one more time to meet with Peters in an effort to reach agreement. At the same meet- 
ing they elected an executive for the Association with Andrews being elected president. The 
minutes further record that they agreed that if they were not successful in their final attempt 
to meet with Peters, each owner would pay $350.00 to form a new company or call a strike 
on September 6, 1976. The next meeting with Peters was more successful and no strike was 
called. On September 20, 1976 a draft agreement for the formation of the Niagara Falls Co- 
operative Taxi Owners Association was presented to the taxi owners present and approved 
by all. 


8. On October 26, 1976 a formal document containing the September 20th agree- 
ment of the taxi owners was submitted to the owners for approval. The opening paragraph 
of the agreement reads as follows: 


“THIS AGREEMENT made this 25th day of October, A.D. 
1976. 


BETWEEN: 


ERIC WOOD, of the City of Niagara Falls, in the Regional Mu- 
nicipality of Niagara, 


hereinafter called the Party 
OF THE FIRST PART 
—and-— 
MARY CHAPMAN, of the said City of Niagara Falls, 


hereinafter called the Party 
OF THE SECOND PART 


—and-— 
RONALD DOUCET, of the said City of Niagara Falls, 
hereinafter called the Party 
OF THE THIRD PART 
—and— 
[the document lists 26 additional parties concluding with] 


EDWARD MARTIN, of the said City of Niagara Falls, 


891 


hereinafter called the Party 
OF THE TWENTY-NINTH PART” 


The agreement states that the parties thereto agree among other things (1) to form an asso- 
ciation to be known as the Niagara Falls Co-operative Taxi Association (2) to contribute 
$20.00 per month as membership dues and (3) to hold, at least, an annual general meeting of 
the membership for the election of officers and any other matters that might come before it. 
The agreement further provides for the term of each office and the holding and calling of 
meetings. The membership requirements stipulate that each member of the Association be 
the owner of a duly licensed taxi carrying on business in the City of Niagara Falls. The agree- 
ment ratifies the previously elected executive and states that those officers would constitute 
the executive of the Association until the first annual meeting to be held not later than the 
31st day of December, 1976. The evidence establishes that an election of officers was carried 
out in accordance with the constitution in November, 1976. The agreement is signed under 
seal by the 29 persons listed at the outset of the agreement. 


9. The minute books and documents filed with the Board indicate that from the time 
of its initial organization in September 1976 the Association has had regular meetings, held 
regular elections of officers, amended its constitution, admitted new members and entered 
into a voluntary recognition agreement with the respondent. 


10. Within the confines of this preliminary decision, that is, assuming that the taxi 
owners are employees under the Act, the respondent contends that the Association should 
not be granted status as a trade union for the following reasons: firstly, because the persons 
were not admitted as members following the adoption of the constitution, secondly, because 
the purpose clause in the constitution is inadequate to meet the requirements of section 
1(1)(n) of the Act and, thirdly, because the membership provisions are broad enough to in- 
clude Peters, their employer. 


bl, Section 1(1)(n) of the Act defines a trade union as follows: 


“trade union’ means an organization of employees formed for pur- 
poses that include the regulation of relations between employees and 
employers and includes a provincial, national, or international trade 
union, a certified council of trade unions and a designated or certified 
employee bargaining agency.” 


In meeting the criteria set out in section 1(1)(n) the Board requires that an association have 
an existence apart from its individual members as would be evidenced by a written constitu- 
tion to which all members have indicated their adherence. It is through a duly adopted con- 
stitution which provides for the election of officers, the calling of meetings and stipulates 
that one of the purposes of the organization is the regulation of labour relations that an or- 
ganization becomes a viable entity capable of representing its members in their relationship 
with their employer. 


aD, On numerous occasions the Board has noted that an organization taking the steps 
set out below will, in all likelihood, satisfy the Board’s prerequisites for obtaining status as a 
union: 
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1. Draft a constitution setting out among other things the purpose of 
the organization (which must include the regulation of labour rela- 
tions) and the procedure for electing officers and calling meetings; 


2. Place the constitution before a meeting of employees for approval; 
3. Admit the employees attending such meeting into membership; 

4. Ratify or adopt the constitution by a vote of the said members; and 
5. Elect officers pursuant to the constitution. 


Taking these steps in this order, however, is not the only possible process an organization 
may follow to attain union status. (Note for example the Board’s decision in Local 199 
U.A.W. Building Corporation, [1977] OLRB Rep. July 472 and the cases cited therein.) 


(iB In this case the respondent contends that the applicant has failed to establish its 
status because the persons attending the meeting of October 25th were not confirmed as 
members after the adoption of the constitution and because they did not at that time sign ap- 
plication cards and pay at least $1.00 in respect of initiation fees or monthly dues. 


14. In Orchard v. Tunney (1957), 8 D.L.R. (2d) 273 the Supreme Court of Canada at 
p. 281 defined a trade union in the following terms: 


‘““’,. that a Union is held together by contractual bonds seems obvious; 
each member commits himself to a group on a foundation of specific 
terms governing individual and collective action, a commitment today 
almost obligatory, and made on both sides with the intent that the rules 
shall bind them in their relations to each other. That means that each is 
bound to all the others jointly. The terms allow for the change of those 
within that relation by withdrawal from or new entrance into member- 
ship. Underlying this is the assumption that the members are creating a 
body of which they are members and that it is as members only that they 
have accepted obligations: that the body as such is that to which the re- 
sponsibilities for action taken of the group are to be related.” 


It is implicit in this statement that a trade union Is a body which has been formed by persons 
who have bound themselves together through contractual ties under terms which they have 
agreed will control their relationship to one another. This definition of a trade union implies 
that one is a member if he has committed himself to all the other members jointly under the 
terms of the contract or constitution. 


15: Once a constitution has been adopted establishing an association, employees can 
become members by formally applying and being admitted as members. Though this is per- 
haps the most common procedure it is not an exclusive one. (See for example, Comco Metal 
& Plastic Industries Ltd., [1979] OLRB Rep. June 498). In this case the document dated Oc- 
tober 25, 1976 which contains the terms by which the taxi owners wished to regulate their 
Association (the constitution) is itself a contract by which the persons have agreed, each 
with the other, to be bound by the terms set out therein. Each person agreeing to be bound 
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is named in the preamble and signed under seal every other person’s duplicate document. In 
the Board’s view the parties in this case accomplished through one act what others might tra- 
ditionally carry out in three: that is, forming an association, becoming members of the asso- 
ciation and, as members, adopting the constitution. The Board, therefore, is satisfied that 
through the signing of the document containing the constitution of the Association, the per- 
sons named therein did what was necessary at that time to become members of the Associa- 
tion and, as members, affirmed their allegiance to the constitution. 


16. The respondent further argued that the applicant should not be accorded status 
because the constitution does not indicate that one of the Association’s objectives is the reg- 
ulation of relations between employers and employees as required by section 1(1)(n) of the 
Act. The constitution contains the following clause concerning the purpose of the Associa- 
tion: 


‘The parties hereto wish to form an association to accumulate sufficient 
funds to purchase or begin another taxi business, to insure their future 
employment and to benefit their membership generally.” 


Does the objective of the Association framed in terms of insuring the future employment of 
the taxi owners reflect an agreement that at least one purpose of the Association is to regu- 
late the relations between Peters and the taxi owners? “To insure their future employment”’ 
is an ambiguous phrase. To ascertain its meaning, therefore, we look to the evidence of An- 
drews, the minutes of meetings held at the time of the formation of the Association as well as 
other documents which might clarify the meaning of the phrase in question. 


Ve The impulse behind the taxi owners’ decision to form an association was Peters’ 
notice that he was increasing their weekly dues. Upon agreeing to form their Association 
they presented a list of demands to Peters with the threat that if they were not met by a cer- 
tain date they would go on strike. The demands included, among other matters, the require- 
ment that dues be reduced, that they no longer be required to buy gas from Peters and pay 
for a gas attendant, that Peters reduce costs by dispensing with a person to answer the phone 
for the dispatcher, that Peters not use their dues to pay for property they didn’t use, that no 
more cars be assigned licences without their approval and that no taxi owner be dismissed 
without the approval of the signatories. The minutes of their meetings, the list of demands 
and the testimony of Andrews indicate clearly that a prime purpose in forming the Associa- 
tion was to put pressure on Peters to give them more service in return for their dues and to 
generally improve their working relationship. 


18. Having regard to all the evidence the Board is satisfied that the phrase, “‘to insure 
their future employment” reflects the Association’s aim to negotiate with Peters over their 
terms and conditions of employment so that they could continue their employment with him 
rather than be forced to start their own business. Assuming that the taxi owners are in fact 
employees, this objective falls squarely within the scope of the requirement in section 
1(1)(n) that the Association be formed for purposes that include the regulation of relations 
between employees and employers. 


1. Regarding the appropriateness of the purpose clause, counsel for the respondent 
also submitted that the co-existence of the further objective of the Association, “‘to accumu- 
late sufficient funds to purchase or begin another taxi business”’ was in direct conflict with an 
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aim of regulating relations between employees and employers and thus nullifies the effect of 
the pronounced aim of insuring their future employment. In the Board’s view, however, the 
main purpose of the Association was to improve the working relationship between Peters 
and the taxi owners. The evidence indicates that it was in the event that they failed in their 
efforts to attain a satisfactory relationship with Peters that they were going to seek to estab- 
lish their own business. Section 1(1)(n) only requires that one of the purposes of the organi- 
zation be the regulation of relations between employees and employers. By its very terms 
the Act anticipates that an organization may have more than one purpose. To draft a consti- 
tution broadly enough to enable the owners, through the Association, to be prepared for a 
situation where they might decide that they would have no alternative but to start their own 
business does not derogate in any way from the ability of the Association to fulfil its objec- 
tive of insuring the owners’ future employment, that is, regulating the relationship between 
the taxi owners and Peters. The two aims are not mutually exclusive and may more properly 
be viewed as alternate objectives. 


20: The final argument raised by the respondent against the Association’s status as a 
trade union to be considered in this decision is that under the general membership criteria 
set out in the amended constitution Mr. Peters, the employer, could be admitted into mem- 
bership and that the Association is not, therefore, an organization of employees. We note 
that the ensuing determination is restricted to the issue of whether the potential for Peters to 
become a member of the Association adversely affects the applicant’s ability to obtain trade 
union status and leaves aside the further question of the effect, if any, of a subsequent 
finding that some of the taxi owners are employers in their own right. 


SAV The membership article of the constitution, as amended, provides as follows: 
“MEMBERSHIP 


1.) Any competent taxi owner of good moral character, and following 
the taxi profession may be eligible for membership in this Associa- 
tion. 


2.) Each owner before being admitted to membership in the Associa- 
tion shall pay an entrance fee, and shall thereafter pay such dues, 
fines and assessments as may be prescribed by this Association and 
in accordance with this Constitution.” 


The applicant Association did not dispute that Peters could meet these criteria and there- 
fore could become a member of the Association. The respondent, on the other hand, agreed 
that neither Peters nor any other member of the respondent’ s management was a member of 
the Association. The respondent’s objection, however, is that the potential for Peters to be- 
come a member is fatal to the Association’s quest for status because the Association thereby 
falls short of establishing that it is an “organization of employees”’ as required by section 
1(1)(n) of the Act. 


DE The scheme of collective bargaining set out in the Act is premised on a separation 
of identity and an arm’s length relationship between trade unions and the employees they 
represent on the one hand and employers, i.e. persons exercising managerial functions, on 
the other. Without this separation a conflict of interest may result and the interests of the 
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employees who seek representation by a union in the regulation of their relationship with 
their employer may be compromised. The Legislature’s intention to insure a separation be- 
tween the two groups is apparent in numerous sections of the Act: Section 12 prohibits the 
Board from certifying a union if an employer has participated in its formation or administra- 
tion or has contributed financial or other support; section 40 states that an agreement shall 
be deemed not to be a collective agreement if an employer has supported or participated in 
the union in the manner set out above; section 56 makes it an unfair labour practice for an 
employer to participate in or interfere with the formation, selection or administration of a 
trade union; section 1(3)(b) excludes from the definition of ““employee” anyone who in the 
opinion of the Board exercises managerial functions. As well, the Board’s jurisprudence on 
statements of desire filed either in support of a termination application or in opposition to an 
application for certification requires that they be free of employer involvement and section 
1(1)(n) defines a union as an organization of employees. 


23. Consistent with this general scheme, the Board has stated on numerous occasions 
that an organization composed of both employees and persons exercising managerial func- 
tions is not an organization of employees within the meaning of section 1(1)(n) of the Act. 
Accordingly, the Board has declined to grant trade union status to an organization which 
has management personnel as well as employees as members of the organization. (See 
Hydro-Electric Power Commission of Ontario, [1971] OLRB Rep. Aug. 501 and Armour 
Associates Ltd., [1976] OLRB Rep. March 117.) An organization which has a constitution 
that excludes from membership persons who are not employees under the Act will not nec- 
essarily be denied status solely by virtue of the previous membership of some persons found 
to be managerial within the meaning of section 1(3)(b) of the Act, particularly where they 
were not acting on behalf of management while members. (See York University, [1975] 
OLRB Rep. Feb. 127 and Children’s Aid Society of Metropolitan Toronto, [1976] OLRB 
Rep. Nov. 651.) 


24. Although in this case there is no self purging constitution which by the definition 
of a member excludes persons exercising managerial functions or persons not found to be 
employees under the Act, there is also no evidence of actual membership of anyone from 
the respondent’s management. The question in these circumstances is whether the potential 
for a person who exercises managerial functions on behalf of the respondent to become a 
member sufficiently compromises the line the Act draws between unions and employees on 
the one hand and employers on the other to cause the Board to decide that the organization 
should not be given trade union status. 


2d: In Chrysler Canada Ltd. [1975] OLRB Rep. July 852 the Board addressed a simi- 
lar problem. In that case the respondent argued that the organization should not be given 
status because the applicant’s constitution defined ‘‘employees”’ in broad terms which in the 
respondent’s view could have potentially included non-employees, i.e. managerial persons 
within the meaning of section 1(3)(b) of the Act. The Board at p. 854 dismissed the respon- 
dent’s argument concluding that the mere potential for a member of management to be- 
come a member of the organization was of no effect when no such person was in fact a mem- 
ber: 


‘«’,. we are unable to conclude that the mere possibility that non-em- 
ployees may be admitted to membership is sufficient to destroy the ap- 
plicant’s status as a trade union. The only evidence before us is that only 
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two classifications — foremen and general foremen — have been admit- 
ted into membership. Subject to our finding on their status, it cannot 
therefore be said that non-employees are now, or have ever been, 
members of the applicant. We are of the view that we must take the ap- 
plicant as we find it, and that speculative considerations about future 
membership are not relevant.” 


In Chrysler, therefore, the Board held that the potential under the constitution for persons 
exercising managerial functions to be members of the organization would not, in the ab- 
sence of actual membership, give rise to the conflict of interest the Act seeks to avoid and 
would not, therefore, preclude the organization from attaining status as a trade union. 


26. In addressing the issue of an organization’s status as a trade union in a subsequent 
decision, Children’s Aid Society, supra, the Board focused on the membership clause under 
the constitution as a determining factor in concluding that the membership of a potential 
member of management would not adversely affect the union. The Board in the circum- 
stances of that case stated that the test as to whether the applicant was an organization of 
employees must be based on the eligibility for membership of persons found to be manage- 
rial and not simply on the finding of managerial function itself. The Board indicated that if 
managerial persons were eligible for membership the organization would not be an organi- 
zation of employees because the potential for a conflict of interest would be established. To 
appreciate the Board’s reasoning in these two cases, it is important to recognize that they 
address fundamentally different concerns and arise out of diametrically opposed fact situa- 
tions. In Chrysler, no one from management (subject to the overriding challenge to the sta- 
tus of all the foremen and general foremen applied for) had ever been admitted into the or- 
ganization’s membership. In Children’s Aid Society, on the other hand, those who were 
challenged as being managerial had been and continued to be active in the applicant organi- 
zation. 


Die The constitution of the Association in Children’s Aid Society excluded from mem- 
bership persons who were not employees within the meaning of section 1(3)(b) of the Act. 
The Board was satisfied that none of the persons in the disputed classifications had acted on 
behalf of or in the interests of the respondent employer during his membership in the organ- 
ization. Accordingly, the Board held that even if any of the challenged persons were ulti- 
mately found to be managerial under section 1(3)(b) of the Act, the finding could not ad- 
versely affect the status of the organization as a trade union because the self purging 
constitution would expel them from membership as soon as their managerial status under 
section 1(3)(b) had been confirmed. The Board focused on the membership eligibility clause 
in the constitution because if it had not been for the self purging nature of the membership 
clause these persons, if ultimately found to be managerial under section 1(3)(b), would have 
continued in membership and, as confirmed members of management, would have raised 
the conflict of interest which runs contrary to the scheme of the Act. 


28. Chrysler arises out of the opposite fact situation where the persons in question 
(persons other than the foreman and general foreman applied for) were not and had not . 
even been members of the organization. The Board found that in those circumstances the 
fact that the membership clause might allow a member of management to become a member 
of the organization did not adversely affect the organization’s quest for trade union status 
because unless a member of management had actually participated in the organization, as 
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was the case in Children’s Aid Society, the potential for a conflict of interest would not arise. 
Asin Chrysler, and unlike the situation in Children’s Aid Society, Peters is not and never has 
been a member of the Association. In the circumstances of this case, therefore, the Board is 
satisfied that the fact that the membership requirements in the Association’s constitution 
may be broad enough to encompass Peters does not itself taint the Association or negate a 
finding that it is an organization of employees as required under section 1(1)(n) of the Act. 


2). For the reasons outlined above the Board is of the view that the applicant Associ- 
ation is a trade union. This finding, however, is a conditional one and depends on the ulti- 
mate determination that the taxi owners are employees within the meaning of the Act and is 
subject to arguments that might flow from a finding that some or all are employers in their 
own right. 


30. In view of the dispute between the parties over the employee status of the taxi cab 
owners as set out in paragraph 4, the Board appoints Mr. N. Harper, Labour Relations Offi- 
cer, to inquire into the duties and responsibilities of the persons falling within the bargaining 
unit applied for and the relationship that these persons have with drivers who operate their 
cars. 


DECISION OF BOARD MEMBER JAMES A. RONSON: 


iM By a written agreement dated October 25, 1976, twenty-nine taxi cab owners 
formed an unincorporated association known as the Niagara Falls Co-operative Taxi Asso- 
ciation (the “‘Association’’). The initial objectives of the Association were expressed as fol- 
lows: 


“The parties hereto wish to form an association to accumulate sufficient 
funds to purchase or begin another taxi business, to insure their future 
employment and to benefit their membership generally.” 


Me, At paragraph 5 of the document the parties agreed: 


“That a member’s interest in the Association shall be the ratio of the to- 
tal number of taxis owned by the member to the total number of taxis 
owned by all the members of the Association.” 


B: At paragraph 10 the parties agreed: 


‘“10(d) A majority of the members present (at a meeting) representing a 
majority of the total number of taxis owned by the members of the 
Association shall constitute a quorum: 


10(e) Each member shall have one vote for each taxi owned by him and 
all business shall be decided by a majority of votes cast at a meeting : 
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4. At paragraph 11 the parties agreed: 


‘“That each member of the Association must be the owner of a taxi, car- 
rying on business in the City of Niagara Falls in the Province of Ontario 
and duly licensed by the Regional Municipality of Niagara.”’; 
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and in paragraph 12 they agreed: 
‘12(d) New members shall be admitted to the Association only after: 


(i) Approval of the executive and a majority of the members of the 
Association has been given; and 


(ii) Payment of the entrance fee, to be set forth from time to time by 
the executive has been made.”’ 


5; On May 2, 1977 the Association adopted a document identified as the ‘“‘Constitu- 
tion.” The name of the Association was changed to Niagara Falls Co-operative Taxi Owners 
Association. The last clause of this document, headed ‘“‘Additional Agreements,’ reads as 
follows: 


“The agreement made on the 25th day of October 1976 shall remain in 
full force and effect until such time as the Executive Board has had the 
opportunity to integrate that agreement into the Constitution. 


The sections of that agreement not mentioned in this Constitution shall 
become part of this constitution for the purpose of administering associ- 
ation business.” 


The evidence on behalf of the applicant established that the Executive Board took no action 
to integrate the two documents. The applicant submitted that when there was no conflict the 
terms of the document of October 25, 1976 had been incorporated by reference in the ‘“Con- 
stitution”’. 


6. The ‘‘Constitution” sets forth additional objectives of the Association and its 
membership criteria as follows: 


“OBJECTIVES 


(a) This Constitution is designed to give proper balance to the admin- 
istration of this Association. 


(b) The object of this Association is to unite the taxi owners portion of 
the transportation profession for the better protection of its inter- 
ests in general, and to encourage the settlement of all disputes be- 
tween the members of the Association and the employer by what- 
ever means necessary to achieve a settlement. 


(c) To promote and enforce good faith and fair dealings among the 
Association members. 


MEMBERSHIP 


1. Any competent taxi owner of good moral character and following 
the taxi profession may be eligible for membership in this Associa- 
tion. 
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2. Each owner before being admitted to membership in the Associa- 
tion shall pay an entrance fee, and shall thereafter pay such dues, 
fines and assessments as may be prescribed by this Association and 
in accordance with this Constitution.” 


yi During cross-examination, Robert J. Andrews, the past president of the Associa- 
tion, testified that the Association would begin its own taxi business if necessary. Further he 
agreed that members of the Association who participated in the new business would remain 
members in good standing. 


8. Mr. Andrews also agreed that William Peters, the proprietor of the respondent, 
was eligible for membership and could join the Association since he was the licensed owner 
of at least two taxicabs. 


9. Mr. Anderson further stated that one other reason for the formation of the Asso- 
ciation was to present a unified voice in dealing with service stations, the police commission 
and city hall. Mr. Keith Jennings, the acting president of the Association testified that re- 
cently the Association had been successful in having the number of taxi cab licenses in the 
municipality limited to 55. 


10. With the assumption that the taxi cab owners are employees under the Act, the 
evidence therefore requires the Board to decide whether Mr. Peters should be obligated to 
bargain with an organization which he is free to join as a member and whose initial and on- 
going objective is to establish a taxi business in competition with Mr. Peters. 


ot) In my opinion the criteria established by the Board in the York University and 
Children’s Aid Society of Metropolitan Toronto cases require the applicant to have a “‘purge 
clause” in its constitution to exclude membership by persons exercising managerial func- 
tions. The test that the Board has applied in a long series of decisions culminating in 
Chrysler Canada Limited has been the potential for interference in union affairs by persons 
exercising managerial functions. As matters now stand Mr. Peters can join the applicant at 
any time. Depending on the number of taxi cabs owned by him, he could attempt to control 
the applicant as a result of the ownership interest, quorum and vote casting clauses found in 
its constitutional documents (paragraphs 2 & 3 above). As a taxi cab owner Mr. Peters may 
well find it advantageous to join the Association in order to present a unified position by the 
license-owners in their discussions with the licensing commission and with city hall. This po- 
tential for non-employee participation in the applicant is in itself enough to deprive the ap- 
plicant of status as a trade union. 


2: The decision of the Board in Chrysler Canada Limited does not assist the appli- 
cant. In that decision the Board found that two deemed employee classifications — foremen 
and general foremen had been admitted into membership of the applicant. The Board 
stated that ‘‘we are unable to conclude that the mere possibility that non-employees may be 
admitted to membership is sufficient to destroy the applicant’s status as a trade union.” In 
this case Mr. Peters is a member of the class that makes up the applicant’s membership i.e. 
licensed taxi cab owners. It is not a mere possibility that he may join the applicant. Mr. Pe- 
ters can join the applicant whenever he chooses. 


3. I am also of the opinion that the object of the applicant to establish a competing 
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business is incompatible with what are generally accepted as trade union objects. Section 
1(1)(n) of the Act recognizes that a trade union may have objectives other than regulating 
relations between its members and their employer, e.g. social and recreational, educational 
and membership welfare purposes. But I do not think that the intent of the Act is to encour- 
age collective bargaining between business competitors or potential competitors. The basic 
incompatibility between the objects of the applicant is sufficient to deny its status under the 
Act. Whatever it may be, the applicant is not a trade union. 


14. For these reasons I would dismiss the application. 


0306-79-U; 0307-79-U Jacques Bradette, Hilton Rosemarin, 
(Complainants/Applicants), v. Purple Heart Film Corporation, International 
Alliance of Theatrical Stage Employees and Moving Picture Machine 
Operators of the United Staes and Canada, and Hugh Montgomerie, 
(Respondents). 


Charges — Discharge — Section 61 — Employer advising employees to join union or be 
discharged — Union assisting employer — No collective agreement in operation —- Employer and union vi- 
olating Act — Both jointly liable for compensation. 


BEFORE: Ian C. A. Springate, Vice-Chairman and Board Members J. D. Bell and O. 
Hodges 


APPEARANCES: H. M. Pollit, J. M. Bradette and H. Rosemarin for the complainants/appli- 
cants; R. C. Filion, J. Fisher and D. Main for Purple Heart Film Corporation; C. M. Mitchell 
and H. Montgomerie for International Alliance of Theatrical Stage Employees and Moving 
Picture Machine Operators of the United States and Canada and Hugh Montgomerie. 


DECISION OF IAN C. A. SPRINGATE, VICE-CHAIRMAN AND BOARD MEMBER J. 
D. BELL; September 10, 1979 


de The name “Motion Picture Studio Production Technicians, Local 873 
(1.A.T.S.E.)” appearing in the style of cause in both of these matters is amended to read 
‘International Alliance of Theatrical Stage Employees and Moving Picture Machine Oper- 
ators of the United States and Canada.” 


Di File No. 0306-79-U is a complaint under section 79 of The Labour Relations Act 
which alleges that the respondents did violate sections 56, 58, 61, 63 and 66 of the Act. File 
No. 0307-79-U is an application for consent to prosecute the respondents for these alleged 
violations. 


Se Both of these matters were originally filed in the name of “‘The Association of 
Canadian Film Craftspeople, Jacques Bradette, Hilton Rosemarin,” with the section 79 
complaint naming a total of nine grievors alleged to have been dealt with by the respondents 


contrary to the provisions of the Act. At the commencement of the proceedings the parties 
agreed that the name of The Association of Canadian Film Craftspeople should be stricken 
from the style of cause in both files. However, on the basis of the complainants’ counsel’s 
representation that he acted on behalf of all of the grievors except two, namely Mr. N. 
Sweetman and Mr. D. Usher (who did not attend the hearing on their own behalf) it was 
agreed that the section 79 complaint would be heard on its merits with respect to the remain- 
ing seven grievors. Part way through the proceedings complainants’ counsel indicated that 
he no longer acted on behalf of Mr. M. Freeborn. Mr. Freeborn did not continue the pro- 
ceedings on his own behalf. Another of the grievors, Ms. J. Liggett, personally indicated at 
the hearing that she no longer desired to have the proceedings continue insofar as they re- 
lated to her. 


4. Having regard to the above, the section 79 complaint is dismissed insofar as it re- 
lates to Mr. N. Sweetman, Mr. D. Usher, Mr. M. Freeboren and Ms. J. Liggett. 


D: Each of the remaining five grievors is a “freelance craftsperson” engaged in the 
motion picture industry. Mr. Greco is a set decorator, Mr. Ganton a sound mixer, Ms. Par- 
sons a “‘continuity girl” and Mr. Bradette a set dresser and props maker. The evidence did 
not touch upon the work performed by Mr. Smith, although the complainants’ filings indi- 
cate he is a ‘“‘key grip (stagehand)’’. Each of these individuals was retained by the respon- 
dent Purple Heart Film Corporation (‘‘Purple Heart’’) to work on a feature film it was pro- 
ducing entitled ““Nothing Personal.’ However, of the five only Mr. Greco actually worked 
on the film. It is alleged by the complainants that this development was brought about by 
certain unlawful acts on the part of the respondents. 


6. We would note at this point that we are satisfied that no case has been made out 
against the respondents with respect to the grievor D. Ganton. As will become clear, a num- 
ber of individuals were informed that they would be able to work on ‘“‘Nothing Personal” 
only if they applied to join the International Alliance of the Theatrical Stage Employees and 
Moving Picture Machine Operators of the United States and Canada (“IATSE’’). A few 
days prior to his becoming aware of this requirement, Mr. Ganton had for completely other 
reasons applied to join the union, and no objection was raised by the respondents to his 
working on the film. Mr. Ganton, however, as a matter of principle indicated he did not 
want to work on the film, and accordingly was not called in to do so at the time that he other- 
wise would have been. However one might view Mr. Ganton’s stand, it cannot reasonably 
be said that he was dealt with by the respondents contrary to the Act. Accordingly the sec- 
tion 79 complaint is dismissed insofar as it relates Mr. Ganton. Henceforth the term “‘griev- 
ors”’ will be used only with respect to the remaining four grievors, namely, Mr. J. Bradette, 
Mr. A. Greco, Ms. D. Pa'rsons and Mr. D. Smith. 


1g It was the contention of counsel for Purple Heart that the grievors could not ob- 
tain relief under the provisions of The Labour Relations Act. It was his submission that at the 
relevant time the grievors were neither employees nor capable of being employees, but in- 
stead were independent contractors. Accordingly, he submitted, they could neither be con- 
sidered “‘“employees”’ nor ‘“‘persons”’ for the purposes of those sections of the Act alleged to 
have been violated. 


8. The length of time taken to produce a feature film varies from film to film. How- 
ever, the eight week projected shooting time for ‘“‘Nothing Personal” is apparently not unu- 


sual. Many of the craftspeople working on a film will be called in to start pre-production 
work several weeks prior to the actual commencement of filming. 


O. Once a craftsperson has completed a feature film he will generally move on to 
work on another feature film. If such work is not immediately available, then he may work 
on the production of a television commercial or short movies. Not only does a craftsperson 
move from production to production, but because of the practice of establishing a new cor- 
porate entity to produce each feature film, he will inevitably also move from employer to 
employer. Not surprisingly, many of the corporations set up to produce a single film have 
behind them the same “‘parent’”’ company which is active in the film industry on an on-going 
basis. Purple Heart which was set up solely for the purpose of making ‘“‘Nothing Personal”, 
is connected with a firm called Quadrant Productions. Three of the four grievors had previ- 
ously worked for at least one other film company connected with Quadrant Productions. 


10. Although freelance craftspeople move from one film company to another, while 
working on a particular film they are unlikely to engage in any other work, if only because of 
a lack of time. The time spent on a set is dictated by the shooting schedule and apparently 
long hours are the rule rather than the exception. Miss J. King, the Production Manager for 
Purple Heart, also indicated that when a craftsperson is doing pre-production work he is ex- 
pected to put in a full week’s work for a week’s pay. 


Ms When working on a feature film, freelance craftspeople may well perform the 
same type of work that is performed by staff employees in related industries. For example, 
Ms. Diane Parsons, who works as a “‘continuity girl,” stated that prior to becoming a free- 
lancer she spent five years with the Canadian Broadcasting Corporation doing the same type 
of work for television productions that she now does for feature films. 


12 Each of the grievors is considered a self-employed person for tax purposes, and in 
connection therewith all of the grievors, except Mr. Bradette, used a registered company 
name such as “Diane Parsons Continuity.’ Mr. Bradette has actually incorporated a com- 
pany. Notwithstanding the use of acompany name or corporate entity, it is clear that it is the 
specific individual who is retained for a film. Further, each of the grievors brings to a produc- 
tion only his own personal skills. The grievors need make no major capital outlay, and none 
of them employs anyone else. Each of the grievors is a ‘‘key’’, and as such is the leading per- 
son in a specialized field working on a film. Frequently a ‘“‘second” is also retained to work 
with a key ona film, and at times also a “‘third.”’ Although a key can generally select the sec- 
ond or third he will be working with, the selection is subject to the approval of the film’s 
producer or production manager, and such approval is not always forthcoming. Seconds and 
thirds are not paid by the keys, but rather they are paid by the film company on the basis of 
invoices which they submit to the company. 


132 As with seconds and thirds, keys such as the grievors invoice the film company in 
the name of their own companies. Payment is based solely on the amount of time worked, 
generally calculated on the basis of so much per day with additional amounts for overtime 
work. Invoicing and payment is done on a weekly basis. No tax or other deductions are 
made from such payments. 


14. Ms. King testified that when individuals in the same position as the grievors work 
under a collective agreement between a company producing a movie and IATSE, they also 
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generally utilize company names and submit invoices to cover their time. However, in addi- 
tion to paying the amount invoiced for, the movie company involved also forwards welfare 
and pension fund payments to the union. 


AD; Although each of the grievors referred to himself or herself as a ‘‘freelancer’’, lit- 
tle significance can be placed on the mere use of the label. In this regard it is worth noting 
that in the Canadian Broadcasting Corporation case, [1979] 2 Can. LRBR 41, the Canada 
Labour Relations Board concluded that certain freelance researchers working under fixed 
term contracts with the C.B.C. were employees of the Corporation. In the Pacific Press Ltd. 
case, [1977] 1 Can. LRBR 342, the British Columbia board determined that freelance writ- 
ers who wrote reviews for two Vancouver newspapers were “‘dependent contractors” and 
thus came within the definition of an employee under the B.C. Labour Code. 


16. Although the grievors move from film company to film company, when they are 
working on a film they cannot reasonably also be working elsewhere. Further, the move- 
ment between film companies is dictated by the nature of the industry. Once the production 
of a film is completed, a craftsperson must move on to work on another production. In this 
regard there is a strong similarity between these craftspersons and employees in the con- 
struction industry. In the construction industry a skilled tradesman will frequently be em- 
ployed by a company to work for a relatively short period on a particular project. When the 
project is completed the tradesman of necessity must move on to work on another project 
for another employer. 


es That the grievors each uses a company name (and in one case a corporate entity) 
and that they invoice for their services in the name of their company and have no tax or 
other deductions taken from the amounts paid to them, are factors which in our view point 
in favour of them being considered independent contractors. However, certain other factors 
point towards them being considered employees. The grievors receive no return on any cap- 
ital investment or entrepreneurial skill or from the employment of others. Instead they are 
paid solely for their own labour. Accordingly it follows that they bear no risk of loss and 
have no chance of an economic profit. 


18. Taking all of the above considerations into account, we are satisfied that the griev- 
ors are not independent contractors, but rather that when they are employed they are ‘“‘em- 
ployees” under the Act. (For the purposes of these proceedings there is no need to decide 
whether they are ‘“‘employees”’ in the sense that the term is generally used or “dependent 
contractors’’, since section 1(gb) of the Act defines “‘employee”’ to include a dependent con- 
tractor.) It follows from this conclusion that even if we were to accept the contention that 
only employees and individuals capable of being employees can be considered “‘persons”’ 
for the purposes of those sections of the Act alleged to have been violated, the grievors will 
still be entitled to the protection of the relevant sections. 


. We turn now to consider the merits of the section 79 complaint. 
20. As indicated above, Purple Heart was set up for the sole purpose of making the 
feature film ‘““Nothing Personal.” Purple Heart was not, and is not, bound to a collective 


agreement with any trade union. 


oA. The grievors, except for Mr. Greco, had all worked on a film entitled ‘““‘Double 
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Negative’”’ which was made by a company connected with Quadrant Productions. As noted 
above, Quadrant Productions is also the “‘parent”’ firm of Purple Heart. On or about March 
10, 1979, the last day of shooting of the film, it was indicated to the film crew of ‘“‘Double 
Negative” that they would be given an opportunity to work on another production then 
scheduled to start in May of 1979. Subsequent to March 10 the grievors and a number of 
other keys were approached by Miss J. King, the production manager of Purple Heart, and 
definite arrangements made for them to work on “Nothing Personal.” 


22: The shooting of “‘Nothing Personal” did not get under way until June 6, 1979. 
However, as noted above, craftspeople are frequently called in to begin work prior to actual 
shooting of a film. Thus it was that on April 11, 1979 the grievor A. Greco commenced 
working on the set. 


23% At the time Mr. Greco was called in to start work, Purple Heart had not yet se- 
cured the services of a star to play the leading male role in the film. At the beginning of May 
the company secured the services of Mr. Donald Sutherland. According to Mr. D. Main, the 
producer of the film, on or about May 2nd Mr. Sutherland required that the director of pho- 
tography, or “head cameraman’, on the film be Mr. L. George. Mr. Sutherland had appar- 
ently never worked with Mr. George before, but was familiar with some of his work. 


24. Mr. Main testified that Mr. Sutherland’s insistence that Mr. George be used on 
the film created something of a difficulty. Mr. George is an active member of IATSE Local 
644 and Mr. Main felt certain he would only work with an IATSE crew. Faced with these 
facts Mr. Main made the decision that the film would be produced using an all-[ATSE crew. 


20% On or about May 4, 1979 Mr. Main met with Mr. Hugh Montgomerie, an officer 
or representative of IATSE Local 873, and explained his decision to him. He also asked Mr. 
Montgomerie to offer membership in his local to 10 craftsmen who had already been hired 
to work on the film. Mr. Montgomerie indicated that he was satisfied with the credentials of 
most, if not all, of the individuals involved and that he thought they would qualify for mem- 
bership in the local. 


26. On May 7, 1979 Purple Heart formally retained the services of Mr. George. On 
May 8th Mr. Main instructed Miss King to inform the craftspersons already retained by Pur- 
ple Heart that the movie would be made using an IATSE crew and while they could join 
IATSE, if they did not do so the company would have to pay them off. 


ae In response to these instructions Miss King telephoned Mr. Montgomerie. It was 
arranged between the two of them that Miss King would contact the employees and then 
Mr. Montgomerie would do the same. Miss King testified that Mr. Montgomerie knew that 
she was going to inform the crew that the picture was going IATSE and that they could ei- 
ther join the union or receive one week’s salary. 


28. The grievors and other craftsmen retained to work on the film were in fact in- 
formed by Miss King that they would have to join IATSE in order to work on the film. In re- 
sponse to this a number of them did apply to join the union, although the grievors did not. 


29. On May 9th Miss King personally informed Mr. Bradette that he would have to 
join I[ATSE to work on the film. She also showed him a list of 10 names, including his own 
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and the other grievors, who if they applied to IATSE would be accepted into membership. 
The following day Mr. Bradette telephoned Mr. Montgomerie. Mr. Montgomerie informed 
him that he would be seeing Miss King on Friday, May 11th, and that anyone who had not 
joined IATSE by them would be replaced. Mr. Bradette then went to see Miss King, who 
confirmed Mr. Montgomerie’s statement. Mr. Bradette did not join IATSE because, in his 
words, “I don’t agree with IATSE’s philosophy.” Since he works with floor props Mr. Bra- 
dette is usually called in to work one or two weeks prior to commencement of the shooting of 
a film. In this case, however, he was not called in at all. 


30. On Tuesday May 8th, 1979 Ms. Parsons was telephoned by Miss King and advised 
that the movie was going IATSE and that she would be telephoned by Mr. Montgomerie. 
When by Thursday, May 10th, Mr. Montgomerie had not phoned her, Ms. Parsons went to 
see Miss King. According to Ms. Parsons, Miss King told her that on the following day Mr. 
Montgomerie would be coming to see her with a list of people to replace any of those who 
had not joined IATSE. Following her conversation with Miss King, Ms. Parsons telephoned 
Mr. Montgomerie and asked if it was true that she had to join the union by the next day to 
work on the film, to which Mr. Montgomerie replied that it was. In her testimony Mr. Par- 
sons stated that although she had considered joining IATSE, she did not want to rush into it 
since she considered it an important career decision. Accordingly she asked Mr. Montgom- 
erie if he would be willing to permit for her to work on the movie. Mr. Montgomerie’s re- 
sponse clearly indicated that he would rather anyone else work on the movie as a “‘continu- 
ity girl” rather than have Ms. Parsons do the work on a permit basis. Ms. Parsons did not 
join IATSE. On May 29th she contacted Miss King and was informed that someone else had 
been hired to do the job. 


B31. Mr. Smith did not testify before the Board. Indications are that at the time of the 
hearing he was working in New York. Miss King, however, did testify that on or about 
March 23, 1979 Mr. Smith accepted her offer to work on “Nothing Personal’, and that he 
was to start work about one week prior to production. Miss King also stated that she had 
paid Mr. Smith “‘one week’s salary advance”’ at the time he was retained. Mr. Smith’s name 
appeared on Miss King’s list as one of those who would have to join IATSE if he was to work 
on the film. We know that Mr. Smith did not work on the film. It is reasonable to conclude 
from these facts that Mr. Smith was not called in to work on the film because he had declined 
to join the union. 


2. As already noted, the grievor Greco commenced working on the set on April 11, 
1979, which was prior to Mr. Main’s decision that the film would be made with an IATSE 
crew. On Wednesday, May 9th, Mr. Greco was advised by Miss King that he would have to 
join IATSE by Friday, May 11th, or leave with one week’s severance pay. Later that week, 
however, Mr. Montgomerie informed Miss King that he felt that Mr. Greco might not be 
fully qualified to join IATSE, although he could apply to join the union and that in any event 
the union was willing to issue him a work permit with respect to this film. Mr. Greco did not 
apply to join IATSE. Neither did he apply for, nor as he issued, a work permit. He did, how- 
ever, continue turning up for work every day and no action was taken to stop him from doing 
so. At the time of the hearing Mr. Greco was still working on the film. 


3, As an aside, it is perhaps worth noting that part way through the production of the 
film, Mr. Sutherland insisted that Mr. George be removed as the director of photography on 
“Nothing Personal” and be replaced by someone else. 
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34. The complainants contend that a number of sections of the Act were violated by 
the respondents. However, the most relevant provisions appear to be sections 58(c) and 61, 
which state as follows: 


‘58. No employer, employer’s organization or person acting on behalf 
of an employer or an employer’s organization, 


(c) shall seek by threat of dismissal, or by any other kind of threat, or by 
imposition of a pecuniary or other penalty, or by any other means to 
compel an employee to become or refrain from becoming or to con- 
tinue to be or to cease to be a member or officer or representative of a 
trade union or to cease to exercise any other rights under this Act. 


61. No person, trade union or employers’ organization shall seek by in- 
timidation or coercion to compel any person to become or refrain from 
becoming or to continue to be or to cease to be member of a trade union 
or of an employer’s organization or to refrain from exercising any other 
rights under this Act or from performing any obligations under this 
Act.” 


3a: Counsel for Purple Heart contended that the above sections had not been violated 
by the company in that it employed no threats or intimidation. Rather, he submitted, the 
company had simply informed the grievors that the film was going to be made with an 
IATSE crew, and had in good faith arranged that they could join the union and thereby safe- 
guard their jobs. We are unable to accept this submission. Miss King on behalf of Purple 
Heart told the grievors in no uncertain terms that notwithstanding the fact that they had pre- 
viously been retained to work on the film, they could only do so if they joined IATSE. In our 
view this amounted to seeking “‘by intimidation or coercion to compel (the grievors) to be- 
come a member of a trade union” and as such constituted a violation of section 61 of the 
Act. Section 58(c) prohibits an employer from seeking by threat of dismissal to compel an 
employee to become a member of a trade union. Even assuming that the three grievors who 
were not called in to work on the film never actually became ‘‘employees” of Purple Heart, 
nevertheless Mr. Greco was working for Purple Heart when he was told by its executive di- 
rector he would have to join IATSE if he wanted to continue working. We are satisfied that 
this amounted to the type of threat prohibited by section 58(c). Accordingly we are satisfied 
that the respondent Purple Heart also violated section 58(c) of the Act. 


36. Counsel for IATSE took the position that even if some compulsion was used in 
this case, it came not from the union but rather from Purple Heart, and that accordingly the 
union had not violated the Act. We reject this contention. The union in this case was more 
than a passive recipient of employer assistance. Mr. Montgomerie was well aware of the fact 
that the grievors were to be given the option of either joining the union or not working on 
the film, and indeed he discussed the manner in which the grievors were to be approached 
with Miss King. Mr. Montgomerie discussed the requirement of union membership with 
both Ms. Parsons and Mr. Bradette, and he also advised Mr. Bradette that he would be 
meeting with Miss King on Friday, May 11th, 1979 and that anyone who had not joined 
IATSE by then would be replaced. We are satisfied that in these circumstances Mr. Mont- 
gomerie on behalf of IATSE, actively co-operated with Purple Heart in seeking by intimida- 
tion or coercion to compel the grievors to join the union and that by so doing both he and 
IATSE were in violation of section 61 of the Act. 
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ake In his submissions counsel for IATSE contended that the Board should have re- 
gard to section 38 of the Act, the relevant portions of which provide as follows: 


“Notwithstanding anything in this Act, but subject to subsection 4, the 
parties to a collective agreement may include in it provisions, 


(a) for requiring, as a condition of employment, membership in the 
trade union that is a party to or is bound by the agreement or granting a 
preference of employment to members of the trade union, or requiring 
the payment of dues or contributions to the trade union; 


(4) A trade union and the employer of the employees concerned shall 
not enter into a collective agreement that includes provisions requiring, 
as a condition of employment, membership in the trade union that is a 
party to or is bound by the agreement unless the trade union has estab- 
lished at the time it entered into the agreement that not less than 55 per 
cent of the employees in the bargaining unit were members of the trade 
union, but this subsection does not apply, 


(a) where the trade union had been certified as the bargaining agent of 
the employees of the employer in the bargaining unit; or 


(b) where the trade union has been a party to or bound by a collective 
agreement with the employer for at least one year; or 


(c) where the employer becomes a member of an employers’ organiza- 
tion that has entered into a collective agreement with the trade union or 
council of trade unions containing such a provision and agrees with the 
trade union or council of trade unions to be bound by such an agree- 
ment;” 


38. It was the contention of the union’s counsel that at the time of the hearing the 
great majority of employees working on the movie were IATSE members and that accord- 
ingly IATSE was now in a position to enter into a collective agreement with Purple Heart re- 
quiring union membership as a condition of employment. It was his submission that because 
of this fact, Purple Heart had merely required union membership of the grievors at the 
wrong time, and that accordingly if the Act had been violated it was a mere technical viola- 
tion which should not result in any remedy being issued to the grievors. 


owe Section 38 is generally regarded as a ‘“‘permissive provision.” It provides that un- 
der certain conditions an employer and a trade union can enter into a collective agreement 
requiring union membership as a condition of employment notwithstanding the fact that 
otherwise such a requirement would be in violation of other provisions of the Act. It should 
be noted that in the type of situation before us, section 38 applies only to collective agree- 
ments signed either at a time when more than 55 per cent of the employees were members of 
the union or after the union had satisfied the Board that it had the requisite employee sup- 
port for certification. Clearly these conditions are meant to ensure that before union mem- 
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bership can become a valid condition of employment, the union involved must already en- 
joy the support of a clear majority of the employees. 


40. At the time the grievors were told that they would have to join IATSE to work on 
the movie, the pre-conditions for the application of section 38 did not exist. IATSE had not 
been certified by the Board. It is doubtful if any of the employees apart from Mr. Ganton 
were either members of, or had applied to join, IATSE. In addition, there was not at the 
time any collective agreement between IATSE and Purple Heart. In these circumstances 
the demands put on the grievors did not come within the permissive provisions of section 38. 
We see little merit in the argument that at another point in time and under other conditions 
the respondents’ actions might have been lawful. The respondents acted when they did and 
under cirumstances which make their actions unlawful. 


41. We turn now to deal with the question of an appropriate remedy. Although Mr. 
Greco was threatened with dismissal, he was not in fact dismissed . Accordingly it would ap- 
pear that he has suffered no financial loss as a result of the respondents’ actions. The other 
grievors, however, were not called in to work on the film. We are satisfied that in these cir- 
cumstances the grievors Bradette, Parsons and Smith should be compensated for any loss of 
earnings occasioned by the unlawful acts of the respondents referred to above. 


42. Mr. Main on behalf of Purple Heart made the initial decision that the grievors be 
required to join IATSE to work on the film and it was he who approached IATSE to secure 
its necessary co-operation in this regard. Mr. Montgomerie on behalf of IATSE actively as- 
sisted Purple Heart in seeking to unlawfully compel or coerce the grievors into joining the 
union. In these circumstances we are satisfied, and so direct, that Purple Heart be responsi- 
ble for two-thirds of any compensation owing to the grievors and that IATSE be responsible 
for the remaining one-third. 


43. The Board will remain seized of this matter in the event the parties are unable to 
agree on the amount of compensation payable to the grievors by Purple Heart and IATSE. 


44, Having regard to the remedial nature of this decision, we are of the view that no 
legitimate industrial relations purpose is likely to be served by a prosecution of any of the re- 
spondents. Accordingly the Board’s consent to any such prosecution is hereby denied. 


DECISION OF BOARD MEMBER O. HODGES: 


Ix I concur with the majority in denying consent to prosecute and I also concur with 
my colleagues in finding that the workers for whom the complainant trade union acted are 
employees under the Act. This determination of employee status is made here for the first 
time in this industry. That fact has a reasonable premise on which to relieve the trade union 
from any liability for proceeding as it did during what should have been an organizing peri- 
od. Persons in this industry may now answer in the affirmative the question “am I lawfully 
entitled to be represented by a trade union.”’ 


Phe However, I dissent from the majority in its determination of an appropriate reme- 
dy. 


BS. The employer hired non-union employees and for business reasons sought to 
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pressure them into membership in the trade union. The trade union representative erred in 
joining with the employer in applying pressure to those employees. Even with the best of in- 
tentions his actions were incorrect. Properly he should have first obtained membership sup- 
port from the majority of the employees and then sought voluntary reccognition and a col- 
lective agreement from the employer. 


4. The employer, on the other hand, could have properly approached the trade un- 
ion, requesting that a crew comprised of trade union members be referred for its considera- 
tion and hiring and the employer could then have entered into a voluntary recognition 
agreement. 


>. The adversarial arm’s length relationship between a trade union and an employer 
required by The Labour Relations Act is intended, and required, as a very fundamental pro- 
tection of workers’ rights guaranteed by section 3 of the Act, which states: 


‘Every person is free to join a trade union of his own choice and to par- 
ticipate in its lawful activities.” 


6. Without doubt, what happened to Mr. Montgomerie is that he tried too hard to 
accommodate the employer. Of course he wanted members for his union. But the business 
had first employed workers in what by popular account is a growing industry providing jobs 
for skilled and talented specialists in Canada. Had he been given the opportunity by the em- 
ployer to assemble a crew of union members it appears that only very limited staffing prob- 
lems would have been encountered. 


if The majority have correctly noted the very short term during which this respon- 
dent required production staff, a characteristic of this growing Canadian industry. I agree 
that this aspect of the repondent’s business is much akin to many construction projects. Nor- 
mal industrial certification procedures are clearly not suited to these short term employment 
situations. 


8. IATSE and Mr. Montgomerie, as its representative have offended section 61 of 
the Act. Given the limited jurisprudence of the Board with regard to the unique nature of 
film industry and its employee relationships, I would not hold the trade union liable for any 
part of the stipend, wages or salary found to be due to the grievors. 


o. My finding as to remedy is that the respondent employer make good all original 
employment contracts, verbal or written, offered to the grievors, by paying the grievors in 
full as though they had been at work under the terms of their contract, until the picture was 
completed. 


10. I concur with the majority in the decision to remain seized of this matter in the 
event the parties are unable to agree upon the amount of compensation payable. 
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1231-78-R_ International Molders & Allied Workers Union, (Applicant), v. 
Rehau Plastiks of Canada Limited, (Respondent), v. Group of Employees, 
(Objectors). 


Employee — Whether lead hand exercising managerial functions — Criteria reviewed 


BEFORE: N. B. Satterfield, Vice-Chairman, and Board Members H. J. F. Ade and O. 
Hodges. 


APPEARANCES: Murray Hart and Gordon Plancke for the applicant; W. S. Challis and C. 
C. E. Eames for the respondent; no one for the objectors. 


DECISION OF THE BOARD; September 19, 1979 


ic An interim certificate has been issued to the applicant under section 6(1a) of The 
Labour Relations Act. The remaining issue is whether five persons designated by the respon- 
dent as lead hands are to be excluded from (as the respondent contends) or included in (as 
the applicant contends) the bargaining unit. The Board has heard from the submissions of 
the parties on the report of the Examiner who was appointed to inquire into the duties and 
responsibilities of the lead hands. 


ee The respondent manufactures plastic piping in a plant which operates three shifts 
per day, five days per week. At the time of this application it employed 26 employees, in- 
cluding the five lead hands, in the bargaining unit proposed by the applicant. There is also a 
plant supervisor (“‘supervisor’’) and a plant manager (‘‘manager’’). The lead hands perform 
the same work as other employees in the bargaining unit but, in addition, assist the supervi- 
sor and manager with the direction of the work force. The question before the Board is 
whether these additional responsibilities constitute the exercise of managerial functions 
within the meaning of section 1(3)(b) of the Act. If they do, the lead hands would be ex- 
cluded from the right to representation under the Act and thus could not be included in the 
bargaining unit. 


Be The significance within the scheme of the Act of whether a person exercises mana- 
gerial functions is clearly enunciated in paragraph 12 of the Board’s decision in Chrysler 
Canada Limited, [1976] OLRB Rep. Aug. 396, as follows: 


“The identification of management is fundamental to the scheme of col- 
lective bargaining as set out in The Labour Relations Act. What is con- 
templated is an arm’s length relationship between the employees repre- 
sented by a bargaining agent, on the one side, and the employer acting 
through management on the other side. The Act attempts to create a 
balance of power between these two sides by insulating one from the 
other. Employees, therefore, are protected from management interfer- 
ence and domination by the prohibitions against employer interference 
with trade union and employee rights. Management, by the same to- 
ken, is protected by excluding from collective bargaining either persons 
exercising managerial functions, or persons employed in a confidential 
capacity in matters relating to labour relations. Collective bargaining 
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rights, therefore, are not universal, but must be qualified by the need to 
preserve a countervailing force on the employer side.” 


The Board, having regard to this underlying purpose of the exclusion from the Act of per- 
sons exercising managerial functions, has excluded as managerial, persons who can materi- 
ally affect the terms and conditions of employment of employees either directly or by the ex- 
ercise of effective recommendation. It is not the mere existence of supervisory function 
which determines the exclusion; rather, it is whether the exercise of the supervisory duties 
by themselves or in combination with other duties and responsibilities affect the terms and 
conditions of employment. 


4. The five lead hands in this case have responsibilities in respect of the three pro- 
duction departments: belling, mixing and extrusion. There is one lead hand for each of bell- 
ing and mixing and three lead hands, one on each of three shifts, for extrusion. The author- 
ity and responsibility of lead hands has been posted in writing since July 1973 and, in those 
matters relating to the direction of the work force, includes responsibility in their depart- 
ments for: 


(a) the quality and quantity of output; 
(b) general housekeeping and safety; 
(c) completing and submitting required reports; 


(d) verifying on employees’ time cards the regular and overtime hours 
worked; and 


(e) security of the plant on the afternoon and night shifts and week- 
ends. 


The same document establishes a line of reporting that has the operators reporting to the 
lead hands who report to the supervisor who, in turn, reports to the plant manager. The evi- 
dence indicates that the reporting relationship is more flexible in practice with operators 
having direct access on production problems to both the supervisor and the manager. This is 
not surprising considering the size of the operation in terms of manpower. The five lead 
hands supervise approximately 12 employees distributed over three shifts. Each extrusion 
lead hand works on a shift with a crew of two operators and is responsible for his shift. The 
mixing lead hand works on day shift with an operator. He has a second operator on the after- 
noon shift and, while the mixing lead hand is responsible for the results on that shift, the ex- 
trusion lead hand supervises the operator. The belling lead hand works on day shift but is re- 
sponsible for his operators on the other two shifts as well. This is the organizational format 
within which the lead hands provide a supervisory link between the employees and the plant 
supervisor. 


. Within this format the lead hands’ responsibilities which relate to the direction of 
the employees who work under their supervision fall into two general categories: 


(a) the training of new operators, and 
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(b) the assignment of daily work tasks and the responsibilities which 
flow from it. 


The lead hands instruct the trainees, evaluate their performance during training and recom- 
mend to the supervisor when a trainee is ready to take each of two tests they must pass be- 
fore becoming an operator. Two probationary increases are dependent on the trainees’ suc- 
cess with the tests. Thus a lead hand’s recommendation that an employee is ready for a test 
does influence the timing of a trainee’s opportunity for these two pay increases. Failure of a 
trainee to pass these tests may eventually result in his termination but the evidence does not 
support the conclusion that lead hands effectively recommend termination of employment 
in these instances. The lead hands assign employees to their daily work tasks, adjusting 
these assignments during the shift when circumstances require. When the manager or super- 
visor has scheduled overtime, the lead hands determine which employees will be assigned to 
which overtime work. They verify on employees’ time cards the daily regular and overtime 
hours worked. They have discretion to authorize pay for the balance of a shift if they send an 
employee home who becomes ill and can authorize unpaid leave for the balance of a shift for 
other absences of employees. In keeping with the lead hands’ responsibility for quantity and 
quality of output, if an employee’s output on his assigned task is unacceptable, whether it re- 
sults from operator fault or problems with the machines or materials, they decide and take 
corrective measures. There is no evidence that the lead hands have applied discipline when 
operator fault is involved, except possibly with trainees and then in the context of them not 
succeeding to an operator if they fail to correct their performance. 


6. Lead hands receive an hourly rate of pay and a premium rate for being a lead 
hand. They are paid for overtime work. Each lead hand has a desk but not an office, and a 
key to the plant but not to the office. 


the There is no evidence of the lead hands having authority for such matters as setting 
work schedules, deciding if overtime is to be worked, monitoring absences of employees, 
discipline, complaints resolution, hiring or firing. Nor is there any evidence that they 
influence these n.atters by means of effective recommendation. Considering that two of the 
lead hands have been in that capacity for nine years and another one six years, the absence 
of evidence may be taken as a reliable indication that they do not have authority in these as- 
pects of supervision. 


8. It is clear that the lead hands are the first link in the supervisory chain of com- 
mand. It is likewise clear, however, that their supervisory responsibilities, taken as a whole, 
do not directly or materially affect the employment relations of the employees whom they 
supervise in such a way that would create a conflict of interest in collective bargaining should 
the lead hands be included in the bargaining unit. The title “‘lead hand” accurately reflects 
their duties and responsibilities as of the making of this application and the Board finds that 
they do not exercise managerial functions within the meaning of section 1(3)(b) of the Act. 


Whe Thus the composition of the bargaining unit is resolved. The Board finds accord- 
ingly that all employees of the respondent at Prescott, Ontario, save and except persons 
above the rank of lead hand, office and sales staff, persons employed for not more than 
twenty-four (24) hours per week and students employed during the school vacation period, 
constitute a unit of employees of the respondent appropriate for collective bargaining. 


1 A formal certificate will now issue to the applicant. 
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0702-79-U John St. Hilaire, (Complainant), v. U.A.W. Local 1459 
(Respondent). 


Duty of Fair Representation — Verbal agreement between employer and union — Grievor 
seeking relief contrary to verbal agreement — Union settling grievance seeking maintenance of credibil- 
ity with employer — Valid collective objective paramount to grievor’s interest — No violation of section 
60 


BEFORE: E. Norris Davis, Vice-Chairman and Board Members F. W. Murray and D. B. 
Archer. 


APPEARANCES: John St. Hilaire and Mike McCue for the complainant, Martin A. Marino 
and Ed Ferrari for the respondent. 


DECISION OF THE BOARD; September 4, 1979 


i The complainant alleges a contravention of section 60 of the Act and seeks appro- 
priate remedial relief against the respondent. 


co. The complainant is employed at the Chrysler Etobicoke casting plant as a store 
clerk and was elected in late May 1978 as the second shift representative on the Plant Shop 
Committee. The Committee regularly meets with management representatives on Tuesday 
of each week provided an agenda has been established. The current collective agreement 
between Chrysler and Local 1459 U.A.W. provides: 


“21 Special Conferences 


(a) Special conferences for important matters may be arranged be- 
tween representatives of the Local Union and the Labor Relations 
Supervisor, or the Plant Manager or his designated representa- 
tive. The Union representatives at such special conferences shall 
be limited to members of the Plant Shop Committee and the four 
ranking Local Union officers. Upon request, the Regional Direc- 
tor of the Union for the area in which the plant is located, or his 
regular representative, may also attend. Arrangements for such 
special conferences shall be made in advance with the Labor Rela- 
tions Supervisor, or the Plant Manager or his designated repre- 
sentative, by the Chairman of the Plant Shop Committee or the 
President of the Local Union, and an agenda of the matters to be 
taken up at the meeting shall be presented at the time the confer- 
ence is requested. Matters taken up in special conferences shall be 
confined to those in the agenda. 


(b) Union representatives as specified in Subsection (a) above if 
working in the plant shall receive pay from the Corporation at 
their regular hourly rates for the time spent in such special confer- 
ences, provided they would otherwise have worked in the plant 
during the time spent in such conferences.” 
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There has been a verbal understanding existing for some years going back to 1967 between 
the Company and the Union that in order to facilitate the functioning of the Plant Shop 
Committee the Company would arrange, on those days on which meetings were to be held, 
to transfer for that day only, Shop Committee representatives employed on second and 
third shifts to the day shift, so that such persons would be available for meeting without loss 
of wages. That verbal understanding was conditioned on a verbal undertaking by the Union 
not to process any grievance which might be founded on a claim for payment by a transfer- 
red employee at overtime rates if the transfer resulted in his working more than eight hours 
in a twenty-four hour period. It is noted, that, aside from this verbal understanding there is 
no contractual right on which a Shop Committeeman can insist on being transferred for 
Committee meetings. 


Be It appears that the complainant and the third shift Committeeman refused to un- 
dertake to the Company that they would not grieve for overtime pay by virtue of attending 
these meetings, and as a consequence the Company refused to make the transfer to day shift 
for the days of meeting. The third shift Committeeman (with whom we are not here con- 
cerned) subsequently abandoned his position and provided the necessary undertaking, and 
the complainant took the path of not attending meetings. Ultimately the Recording Secre- 
tary of the Union notified the complainant in writing that his continued failure to attend 
meetings would result in his removal from office in accordance with the Local Constitution. 


4. The complainant, who testified that he had been told by the Personnel Manager 
that he would not be paid for Committee meetings unless he guaranteed not to submit a 
grievance for overtime pay, was questioned extensively by a Board Members as to whether 
the complainant could think of any reason for the Personnel Manager’s position. The com- 
plainant, in response, could think of no reason. In view of the testimony of Ferrari and of 
McCue of the long-standing understanding between the Company and the Union we are sat- 
isfied that the complainant was less than frank in his testimony. 


Sy Ferrari testified that at the October 22nd general meeting a question was raised by 
one Pat Daugherty, as to whether Ferrari would approach the Company to arrange for St. 
Hilaire’s attendance at Shop Committee meetings. Ferrari agreed that he would do this pro- 
vided St. Hilaire was not still taking the position that he had to be “‘scheduled”’, and Ferrari 
also stated that he would not process a grievance which was based on a request for overtime 
premiums. On October 23rd Ferrari gave letters to both the Company and to St. Hilaire 
stating that he would not process a grievance based on overtime. It is noted that the same 
problem which had existed with the third shift Committeeman had earlier been resolved ina 
similar manner. In that case the third shift Committeeman had given an assurance to Ferrari 
not to grieve for overtime pay and Ferrari in turn gave the same assurance to the Company. 


6. These events resulted in two grievances being filed by the complainant for pay- 
ment for time so spent, and one grievance arising out of a disciplinary suspension for failure 
to obey instructions to report for work on his regular shift. These grievances were processed 
through the first and second steps of the grievance procedure at which time the Shop Com- 
mittee moved them to the President of the Union who is responsible for carrying grievances 
to the third step. 


ve The complainant gave evidence that he has never been advised as to the status or 
disposition of his grievances. Mr. McCue, who appeared at the hearing as agent represent- 
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ing the complainant, gave testimony that he is currently and has been since 1974 plant chair- 
man of the Plant Shop Committee and that over that period there has always been a Shop 
Committeeman on each of the second and third shifts. McCue also testified that there has 
never been any formalized procedure by which status of grievance’s moved to the third step 
is reported to the Shop Committee or the grievor, and that sometimes he could make en- 
quiry of the Personnel Manager and secure information, or would be referred by him to the 
President, who might say “‘bring it up at the meeting’. McCue states that he personally gave 
the grievances here concerned to Ferrari the Local President and that on these occasions 
Ferrari had “‘nothing much to say’’. Ferrari, on the other hand, testifies that he has been 
President of the Local since July 1978 (and previously between 1967-74) and that it is his 
practice where he effects a grievance settlement to search out the person concerned and to 
advise him, but that he didn’t search out the complainant because of personal relations be- 
tween them. Ferrari testified that when McCue gave him the complainants grievances he 
(Ferrari) was already thoroughly familiar with the background and told McCue “‘we’ve been 

- through this for weeks and the guy hasn’t got a grievance but I’ll handle it’’, and also that he 
told McCue the grievance would be withdrawn. We accept Ferrari’s testimony in these re- 
gards. 


8. Ferrari also testified that it was within one month of the complainant’ s first griev- 
ance being filed, that he was approached by the complainant. This took place in the lobby of 
the work place and the complainant handed Ferrari a slip of paper containing the identifica- 
tion numbers of his three grievances and asked what had happened to them. Ferrari testified 
he then told St. Hilaire the grievances had been withdrawn. The complainant asked to have 
this confirmed in writing and was told that such was not the practice. Ferrari further testified 
that it was not the practice of this Union throughout the Chrysler organization to give such 
answers in writing. A letter dated December Ist, 1978 signed by St. Hilaire and directed to 
Ferrari states ‘‘I maintain you have dropped my grievances on the basis of hostility and arbi- 
trariness towards me.” and renewed his request for a written answer together with reasons. 
This letter of December Ist clearly establishes that St. Hilaire had been informed as to the 
status of his grievances. 


2 Ferrari testified that while the third step by contract is a request to the Company 
to refer the matter to the Windsor office, the practice is that there is first an informal attempt 
to adjust the grievance (and there are printed forms for this purpose). In the case of these 
grievances the informal step discussions took place and resulted in Ferrari withdrawing the 
grievances. Ferrari states he had considered letting the grievances to go forward to Windsor 
but following his attendance at an International meeting in Detroit in which there were dis- 
cussions about clogging up the grievance procedure with grievances having no merit, he con- 
cluded these were grievances which should be withdrawn. 


H), While it is not the function of this Board to adjudicate the merits of St. Hilaire’s 
grievances the pressure or absence of prima facie merit will sometimes cast light on the mo- 
tives of bargaining agents’ representatives in the handling of the grievances. In the instant 
case the complainant had filed grievances arising out of the action of the Company in refus- 
ing to transfer him to day shift for Shop Committee meetings and in therefor refusing to pay 
him for attendance. Ferrari testified that he was present at a time when the complainant 
sought to be paid at overtime rates for attendance at meetings and this was the reason for the 
Company seeking re-assurance that the terms of the long-standing verbal understanding be- 
tween the Company and the Union would be honored. In the subsequent filing of grievances 
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and their withdrawal after being processed through the second step, we find the Union to 
have been acting in a responsible manner designed to maintain its credibility in its collective 
bargaining relationship with the Company which objective was a collective objective para- 
mount to the complainant’s interest in having the grievances carried to a further step in the 
grievance procedure. There was no evidence to support an allegation that St. Hilaire’s griev- 
ances were handled in any discriminatory fashion, or that the Union in settling them had 
acted either in bad faith or arbitrarily. 


le The Board received considerable evidence, both oral and documentary, relating 
to processing of a charge filed under the Union constitution against Ferrari by St. Hilaire, 
and which was ultimately denied by the International President of Union. In our view none 
of this evidence is germane to the issue before the Board. It is obvious to the Board that 
there exist some strong differences of opinion within the Local Union as to the manner in 
which internal affairs are conducted, but the Board does not draw any inference from this 
state of affairs that the interests of the complainant in the handling of the grievances con- 
cerned were, in any way dealt with contrary to the statutory obligation contained in section 
60 of the Act. 


WZ. The complaint is dismissed. 
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APPLICATIONS DISPOSED OF BY THE 
ONTARIO LABOUR RELATIONS BOARD DURING 
AUGUST 1979 


BARGAINING AGENTS CERTIFIED DURING AUGUST 


No Vote Conducted 


1804-78-R: United Brotherhood of Carpenters and Joiners of America (Applicant) v. Century Floor- 
ing Limited (Respondent). 


Unit: ‘“‘all dependent contractors working as carpenters and carpenters’ apprentices for the respon- 
dent in the District of Rainy River, save and except non-working foremen and persons above the rank 
of non-working foreman.” (3 employees in the unit). (Having regard to the foregoing). 


2007-78-R: United Association of Journeymen and Apprentices of the Plumbing and Pipefitting In- 
dustry of the United States and Canada, Local 819 (Applicant) v. The Tower Company (1961) Ltd. 
and Burjan Construction Company Ltd. Joint Venture (Respondent). 


Unit: ‘“‘All employees of the respondent in the City of Cornwall save and except foremen, persons 
above the rank of foreman, persons who regularly work not more than twenty-four (24) hours per 
week, office and sales staff and local contact men.” (9 employees in the unit). (Having regard to this 
agreement). 


0001-79-R: Public Service Alliance of Canada (Applicant) v. Forintek Canada Corp. (Respondent). 


Unit: ‘‘all employees of Forintek Canada Corp., Ottawa, save and except Department Managers and 
those above the rank of Department Managers, Confidential Secretaries to J. E. Stone, Mr. Clark, E. 
L. Fowler, I. B. Flann, S. McKenzie, Divisional Controller, and students employed during the school 
vacation period.” (110 employees in the unit). (By agreement of the parties). 


0055-79-R: Service Employees Union, Local 204 (Applicant) v. Prevocational and Development 
Training Centre of the St. Catharines Association for the Mentally Retarded (Respondent). 


Unit: ‘‘all employees at the Prevocational Training Centre, #2 Cushman Rd. Unit D. or #3 in St. Ca- 
tharines, Ont. save and except persons regularly employed for less than 24 hours per week, persons 
above the rank of Senior Supervisor or Project Director, and office staff.” (3 employees in the unit). 


0278-79-R: Amalgamated Clothing and Textile Workers Union (Toronto Joint Board) (Applicant) v. 
Straton Knitting Mills Limited (Respondent) v. Group of Employees (Intervener). 


Unit: ‘‘all employees of the respondent in Metropolitan Toronto save and except foremen, forela- 
dies, persons above the rank of foreman and forelady, supervisors, designers, sales and office staff 
and students employed during the school vacation period.”’ (146 employees in the unit). (Having re- 
gard to the agreement of the parties). 


0283-79-R: Canadian Union of Public Employees (Applicant) v. Carleton University Students’ Asso- 
ciation, Inc. (Respondent). 
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Unit: “‘all employees of Carleton University Students’ Association, Incorporated, employed by the 
corporation at the University Centre, Carleton University, Ottawa, save and except business man- 
ager and accountant, persons employed for not more than twenty-four hours per week and students 
employed during the school vacation.” (12 employees in the unit). (Having regard to the further 
agreement of the parties). (Clarity note). 


0372-79-R: United Steelworkers of America (Applicant) v. Otaco Limited (Respondent). 


Unit: “all employees of the respondent at Orillia employed as truck drivers, save and except fore- 
men, persons above the rank of foreman, office and sales staff, persons regularly employed for not 
more than twenty-four (24) hours per week, students employed during the school vacation period 
and persons covered by subsisting collective agreements.” (4 employees in the unit). 


0537-79-R: Retail, Wholesale and Department Store Union, AFL:CIO: CLC (Applicant) v. The 
Great Atlantic and Pacific Company of Canada Limited (Respondent). 


Unit: ‘‘all machine operators employed by the Respondent on the Ordermatic Selecting System Ma- 
chine at 5559 Dundas Street West, Islington, Ontario.” (2 employees in the unit). 


0584-79-R Labourers’ International Union of North America Local 527 (Applicant) v. Gaydon Con- 
tractors Limited (Respondent). 


Unit: ‘‘all construction labourers in the employ of the respondent in the Regional Municipality of Ot- 
tawa - Carleton and the United Countries of Prescott and Russell, save and except non-working fore- 
men and persons above the rank of non-working foreman.” (4 employees in the unit). 


0587-79-R: United Steelworkers of America (Applicant) v. Fotomat Canada Limited (Respondent). 


Unit: “‘all employees of Fotomat Canada Limited engaged in retail sales in the City of Barrie, save 
and except supervisors and persons above the rank of supervisor.”’ (3 employees in the unit). 


0593-79-R: International Union, United Automobile, Aerospace, and Agricultural Implement 
Workers of America (UAW) (Applicant) v. Waugh & MacKewn Limited (Respondent). 


Unit: “all employees of the respondent at London, Ontario, save and except foremen, persons above 
the rank of foreman, office and sales staff, persons regularly employed for not more than twenty-four 
hours per week, and students employed during the school vacation period.” (15 employees in the 
unit). (Having regard to the agreement of the parties). 


0597-79-R: Service Employees’ Union, Local 210, Affiliated with Service Employees’ International 
Union, A.F.L.-C.I.0.-C.L. (Applicant) v. Kilbarchan Nursing Home (Respondent). 


Unit: ‘all employees of Kilbarchan Nursing Home at Seaforth, Ontario, save and except supervisors, 
persons above the rank of supervisor, Registered Nurses and office staff.”’ (24 employees in the unit). 
(Having regard to the agreement of the parties). 


0598-79-R: Service Employees’ Union, Local 210, Affiliated with Service Employees’ International 
Union, A.F.L.,C.1.0., C.L.C. (Applicant) v. Kilbarchan Nursing Home (Respondent). 


Unit: “‘all Registered Nurses employed at Kilbarchan Nursing Home at Seaforth, Ontario, save and 
except supervisors, persons above the rank of supervisor and office staff.’ (2 employees in the unit). 
(Having regard to the agreement of the parties). 


0637-79-R: Ontario Public Service Employees Union (Applicant) v. Cybermedix Limited (Respon- 
dent). 


Unit #1: “all employees of the respondent in Metropolitan Toronto, Ontario, save and except super- 
visors, persons above the rank of supervisor, office and clerical employees and persons regularly em- 
ployed for not more than 24 hours per week and students employed during the school vacation peri- 
od.” (111 employees in the unit). (Certified). 


Unit #2: ‘all employees of the respondent in Metropolitan Toronto, Ontario, regularly employed for 
not more than 24 hours per week, students employed for the school vacation period, save and except 
supervisors, persons above the rank of supervisor, office and clerical employees.’ (20 employees in 
the unit). (Dismissed). 


0666-79-R: Labourers’ International Union of North America, Local 527 (Applicant) v. Vicbert Inc. 
(Respondent). 


Unit: ‘“‘all construction labourers in the employ of the respondent in the Regional Municipality of Ot- 
tawa - Carleton and the United Counties of Prescott and Russell, save and except non-working fore- 
men and persons above the rank of non-working foremen.” (2 employees in the unit). 


0668-79-R: International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers 
and Helpers, Local #128 (Applicant) v. Aquachem — Tanker Services Limited (Respondent). 


Unit: “all employees of the respondent in Huron Park, Ontario, save and except foremen, those 
above the rank of foremen, office staff, persons regularly employed for not more than 24 hours per 
week and student employed during the school vacation period.” (9 employees in the unit). (Having 
regard to the agreement of the parties). 


0669-79-R: Canadian Union of Public Employees (Applicant) v. The Arnprior and District Memorial 
Hospital (Respondent). 


Unit: ‘‘all employees of the respondent regularly employed for not more than 24 hours per week and 
students employed during the school vacation period at 350 John Street North, Arnprior, Ontario, 
save and except professional medical staff, graduate nurses, under-graduate nurses, graduate phar- 
macists, undergraduate pharmacists, graduate dietitians, student dietitians, technical personnel, de- 
partment heads, persons above the rank of department head and persons covered by any subsisting 
collective agreement.”’ (16 employees in the unit). 


0680-79-R: Association of Allied Health Professionals: Ontario (Applicant) v. Victorian Order of 
Nurses, London-St. Thomas Branch (Respondent) v. Canadian Union of Public Employees (Inter- 
vener). 


Unit: “‘all paramedical employees of the respondent in the City of London and the County of Middle- 
sex save and except nurses, supervisors, persons above the rank of supervisor, students employed 
during the school vacation period and persons covered by subsisting collective agreements.” (14 em- 
ployees in the unit). (Having regard to the agreement of the parties). 


0687-79-R: Teamsters Local Union No. 879, affiliated with the International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America (Applicant) v. Niagara Ready-Mix Lim- 
ited (Respondent). 


Unit: ‘‘all employees of the respondent at Niagara Falls, Ontario, save and except foremen, persons 
above the rank of foreman, office and sales staff.’’ (9 employees in the unit). (Having regard to the 
agreement of the parties). 
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0693-79-R: International Union of Electrical, Radio and Machine Workers (Applicant) v. Quality 
Circuits Manufacturing Limited (Respondent) v. Group of Employees (Objectors). 


Unit: ‘all employees of the respondent in Metropolitan Toronto, save and except plant managers, 
persons above the rank of plant manager, office and clerical staff.’’ (40 employees in the unit). 
(Having regard to the agreement of the parties). 


0695-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Evercrete 
Limited (Respondent). 


Unit: “‘all employees of the respondent in Metropolitan Toronto, The Regional Municipality of York 
and the County of Peel, the Township of Esquesing and the Towns of Oakville and Milton in the 
County of Halton and the Township of Pickering in the County of Ontario engaged in the installation 
and/or erection of fences save and except non-working foremen and persons above the rank of non- 
working foremen.”’ (12 employees in the unit). 


0701-79-R: United Steelworkers of America (Applicant) v. ESB Canada Limited (Respondent). 


Unit: ‘‘all employees of the respondent in the City of Woodstock, save and except foremen, persons 
above the rank of foreman, professional engineers, laboratory technicians, quality control inspec- 
tors, office and sales staff and students employed during the school vacation period. ’’ (5 employees in 
the unit). (Having regard to the agreement of the parties). 


0705-79-R: Canadian Union of Public Employees (Applicant) v. Kingston Regional Hospital Laun- 
dry Incorporated (Respondent). 


Unit: ‘‘all employees of the respondent in Kingston, Ontario regularly employed for not more than 
twenty-four hours a week and students employed during the school vacation period save and except 
office staff, supervisors, those above the rank of supervisor and those persons covered by a subsisting 
collective agreement with the Canadian Union of Public Employees and its Local 2060.” (22 employ- 
ees in the unit). 


0708-79-R: Alliance Employees’ Union (Applicant) v. Public Service Alliance of Canada (Respon- 
dent). 


Unit: “‘all employees of the respondent employed as office support staff at 233 Gilmour Street, Otta- 
wa, Ontario, save and except those employees employed in a confidential capacity; employees repre- 
sented by the Ottawa Typographical Union, Local 102, and employees employed as office support 
staff in the National Capital Region Office, 233 Gilmour Street, Ottawa, Ontario.” (66 employees in 
the unit). (Clarity note). 


0719-79-R: Lumber and Sawmill Workers Union, Local 2995 of the United Brotherhood of Carpen- 
ters and Joiners of America (Applicant) v. 358906 Ontario Ltd. Operating as Woody Woods (Re- 
spondent). 


Unit: “‘all employees of the respondent in Hearst, Ontario, save and except foremen and persons 
above the rank of foreman.” (13 employees in the unit). (Having regard to the agreement of the par- 
ties). (Clarity notes). 


0721-79-R: International Molders & Allied Workers Union (Applicant) v. Milton Bradley Canada 
Inc. (Respondent). 


Unit: “all employees of the respondent of Mississauga, Ontario, save and except quality control per- 
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sonnel, assistant supervisors (Assist. foremen), supervisors (foremen), persons above the rank of su- 
pervisor, plant cathode ray tube operator, office and sales staff and students employed during the 
school vacation period.” (84 employees in the unit). (Having regard to the agreement of the parties). 


0724-79-R: United Steelworkers of America (Applicant) v. Vulcan Welding Supplies a division of 
Liquid Carbonic Ltd. (Respondent). 


Unit: ‘‘all employees of the respondent in the City of Cambridge, save and except foremen, persons 
above the rank of foreman, office and sales staff.” (3 employees in the unit). (Having regard to the 
agreement of the parties). 


0725-79-R: United Steelworkers of America (Applicant) v. Fromson Heat Transfer Ltd. (Respon- 
dent). 


Unit: ‘‘all employees of the respondent in the Municipality of Metropolitan Toronto save and except 
foremen, persons above the rank of foreman and office staff.”’ (44 employees in the unit). (Having re- 
gard to the agreement of the parties). 


0733-79-R: Ontario Public Service Employees Union (Applicant) v. Fergus District Ambulance 
Service — operating out of Fergus (Respondent). 


Unit: ‘‘all employees of the Fergus District Ambulance Service operating out of Fergus, save and ex- 
cept operations manager, persons above that rank, office and clerical staff, persons regularly em- 
ployed for not more than twenty-four hours per week and students employed during the school vaca- 
tion period.” (3 employees in the unit). 


0743-79-R: Canadian Union of Restaurant and Related Employees (Applicant) v. Foodcorp Limited 
carrying on business as Swiss Chalet Bar B.Q. (Respondent). 


Unit: ‘“‘all waitresses, waiters, busboys, kitchen staff and cashiers employed by the respondent at 180 
Steeles Avenue West in the Village of Markham, in the Regional Municipality of York, save and ex- 
cept hostesses and persons above the rank of hostess.”’ (S53 employees in the unit). (Having regard to 
the agreement of the parties). 


0756-79-R: Division 113, Amalgamated Transit Union (Applicant) v. North Bay Bus Terminal (Re- 
spondent). 


Unit: ‘“‘all employees of the respondent at North Bay, save and except the manager and persons 
above the rank of manager.” (9 employees in the unit). 


0763-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Con-Elco 
Ltd. (Respondent). 


Unit: “all construction labourers in the employ of the respondent in Metropolitan Toronto, The Re- 
gional Municipality of York and the County of Peel, the Township of Esquesing and the Towns of 
Oakville and Milton in the County of Halton and the Township of Pickering in the County of Ontario 
employed on residential construction, save and except construction labourers employed as helpers of 
bricklayers and plasterers, non-working foremen and persons above the rank of non-working fore- 
man.” (10 employees in the unit). 


0765-79-R: Lumber and Sawmill Workers’ Union Local 2995 of the United Brotherhood of Carpen- 
ters and Joiners of America (Applicant) v. Levesque Lumber (Hearst) Limited (Respondent). 
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Unit: ‘all employees of the respondent, in its woods and garage operations, in the District of Co- 
chrane, save and except foremen, persons above the rank of foreman, office and sales staff, persons 
employed as scalers, persons regularly employed for not more than 24 hours per week and students 
employed during the school vacation period.” (36 employees in the unit). (Having regard to the agree- 
ment of the parties). 


0769-79-R: Printing Specialties & Paper Products Union Local 701 London, Ontario (Applicant) v. 
Atlantic Packaging Products Ltd. (Respondent). 


Unit: ‘‘all employees of the respondent located at Ingersoll, Ontario, save and except foremen, per- 
sons above the rank of foreman, office staff and sales staff.” (2 employees in the unit). 


0771-79-R: Labourers’ International Union of North America, Local 1059 (Applicant) v. Dominion 
Stores Limited (Respondent). 


Unit: ‘All construction labourers in the employ of the respondent in the Counties of Oxford, Perth, 
Huron, Middlesex, Bruce and Elgin, save and except non-working foremen and persons above the 
rank of non-working foreman.” (8 employees in the unit). 


0772-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. A.B.B.A. 
Construction Limited (Respondent). 


Unit: “all construction labourers in the employ of the respondent in Metropolitan Toronto, The Re- 
gional Municipality of York and the County of Peel, the Township of Esquesing and the Towns of 
Oakville and Milton in the County of Halton and The Township of Pickering in the County of Ontar- 
io, save and except construction labourers employed on building projects, non-working foreman and 
persons above the rank of non-working foreman.” (7 employees in the unit). 


0773-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. The Metro- 
politan Trust Company (Respondent). 


Unit: ‘‘all employees of the respondent engaged in cleaning and maintenance at 11 Wincott Drive, 
Weston, Ontario, including resident superintendents, save and except property managers, persons 
above the rank of property manager, office and clerical staff.” (3 employees in the unit). Having re- 
gard to the agreement of the parties). 


0779-79-R: United Brotherhood of Carpenters and Joiners of America (Applicant) v. Pentagon Con- 
struction Canada Incorporated (Respondent). 


Unit: “all carpenters and carpenters’ apprentices in the employ of the respondent in the Counties of 
Peterborough, Victoria and the Provisional County of Haliburton, save and except non-working 
foremen and persons above the rank of non-working foreman.” (8 employees in the unit). 


0783-79-R: Labourers’ International Union of North America, Local 527 (Applicant) v. Modern 
Building Cleaning Division of Dustbane Enterprises Limited (Respondent). 


Unit: ‘‘all employees of the respondent engaged in cleaning services at the Ottawa International Air- 
port, Ottawa, save and except foreman and foreladies persons above the rank of foreman and fore- 
lady office, clerical and sales staff, persons regularly employed for not more than 24 hours per week 
and students.” (29 employees in the unit). Having regard to the agreement of the parties). 


0789-79-R: Canadian Union of Restaurants & Related Employees (Applicant) v. Foodcorp Limited 
carrying on business as Swiss Chalet Bar B.Q. (Respondent). 
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Unit: “all waitresses, waiters, busboys, kitchen staff and cashiers employed by the respondent in the 
Town of Oakville, in the Regional Municipality of Halton and Province of Ontario, save and except 
hostesses and persons above the ranks of hostess.” (36 employees in the unit). (Having regard to the 
agreement of the parties). 


0796-79-R: Canadian Union of Public Employees (Applicant) v. City of Kanata (Respondent). 


Unit: ‘“‘all employees of the respondent, in the City of Kanata, save and except foremen, persons 
above the rank of foreman, office clerical and technical staff and persons regularly employed for not 
more than twenty-four hours per week and employees covered under existing collective agreement 
between Canadian Union of Public Employees Local 1670 and City of Kanata.” (6 employees in the 
unit). 


0815-79-R: United Brotherhood of Carpenters and Joiners of America, Local Union 1669 (Appli- 
cant) v. Combustion Engineering Superheater Ltd. (Respondent). 


Unit: ‘“‘all carpenters and carpenters’ apprentices in the employ of the respondent in the District of 
Thunder Bay, save and except non-working foremen and persons above the rank of non-working 
foreman.” (6 employees in the unit). 


0816-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Arthur 
Blakely Limited (Respondent). 


Unit: ‘“‘all construction labourers in the employ of the respondent in Metropolitan Toronto, The Re- 
gional Municipality of York and the County of Peel, the Township of Esquesing and the Towns of 
Oakville and Milton in the County of Halton and the Township of Pickering in the County of Ontario 
employed on residential construction, save and except construction labourers employers as helpers of 
bricklayers and plasterers, non-working foremen and persons above the rank of non-working fore- 
man.”’ (5 employees in the unit). 


0820-79-R: International Brotherhood of Electrical Workers Local Union 115 (Applicant) v. Cana- 
dair Services Limited (Respondent). 


Unit: “all employees of the respondent at the U.T.D.C. Test Tract Facility, Millhaven, Ontario, save 
and except foremen, technical and office employees, professional and administrative employees, and 
sales and clerical staff.”’ (7 employees in the unit). (Having regard to the agreement of the parties). 


0821-79-R: The International Association of Machinists and Aerospace Workers (Applicant) v. 
CAE-Montupet Diecast Ltd. (Respondent). 


Unit: ‘‘all employees of the respondent in the City of St. Catharines save and except foremen, per- 
sons above the rank of foreman, office and sales staff and engineering staff.”’ (12 employees in the 
unit). (Having regard to the agreement of the parties). (Clarity notes). 


0830-79-R: Canadian Union of Restaurants & Related Employees (Applicant) v. Foodcorp Limited 
carrying on business as Swiss Chalet Bar B. Q., (Respondent). 


Unit: “all waitresses, waiters, busboys, kitchen staff and cashiers employed by the respondent in the 
Town of Markham, in the Regional Municipality of York, save and except hostesses and persons 
above the rank of hostess.” (60 employees in the unit). 


0841-79-R: International Union of Operating Engineers, Local 793 (Applicant) v. Elio Evangelista 
Investments Ltd. (Respondent). 
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Unit: “all employees of the respondent in Metropolitan Toronto, the Regional Municipality of York 
and the County of Peel, the Township of Esquesing and the Towns of Oakville and Milton in the 
County of Halton and the Township of Pickering in the County of Ontario engaged in the operation 
of cranes, shovels, bulldozers and similar equipment, and those primarily engaged in the repairing 
and maintaining of same, save and except non-working foremen and persons above the rank of non- 
working foreman.” (2 employees in the unit). 


0845-79-R: Service Employees Union, Local 268 (Applicant) v. Plummer Memorial Public Hospital 
(Respondent). 


Unit: “‘all office and clerical personnel of the respondent at Sault Ste. Marie regularly employed for 
not more than 24 hours per week, save and except supervisors, persons above the rank of supervisor, 
professional medical staff, graduating nursing staff, undergraduate nurses, graduate pharmacists, un- 
dergraduate pharmacists, graduate dietitians, student dietitians, technical personnel, and persons 
covered by subsisting collective agreements.” (14 employees in the unit). (Having regard to the agree- 
ment of the parties). 


0869-79-R: Ontario Nurses’ Association (Applicant) v. Extendicare Ltd./Peterborough (Respon- 
dent). 


Unit #1: “all registered and graduate nurses employed in a nursing capacity by the respondent at Pe- 
terborough, save and except the Director of Nursing, persons above the rank of Director of Nursing 
and persons regularly employed for not more than 24 hours per week.” (3 employees in the unit). 


Unit #2: “all registered and graduate nurses regularly employed for not more than 24 hours per week 
in a nursing capacity by the respondent at Peterborough, save and except the Director of Nursing and 
persons above the rank of Director of Nursing.” (1 employee in the unit). 


0880-79-R: Teamsters Local Union 1000, Brewery, Soft Drink, Distillery, Distributors & Miscellane- 
ous Workers, Affiliated with the International Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men & Helpers of America (Applicant) v. Barnes Wines Limited (Respondent). 


Unit: ‘“‘all employees of the respondent working at or out of its plant in St. Catharines, Ontario, save 
and except foremen, those above the rank of foreman, laboratory supervisor, office and sales staff, 
persons regularly employed for not more than 24 hours per week, students employed during the 
school vacation period and persons employed on a seasonal basis for the vintage at the time of the 
grape harvest.” (9 employees in the unit). (Having regard to the agreement of the parties). 


0881-79-R: Brewery, Soft Drink, Distillery, Distributors and Miscellaneous Workers Local 1000, affi- 
liated with the International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America (Applicant) v. Reliance Products Ltd. (Respondent). 


Unit: “all employees of the ‘respondent at Milton, Ontario, save and except foremen, persons above 
the rank of foreman, office, clerical and sales staff.” (56 employees in the unit). (Having regard to the 
agreement of the parties). 


0887-79-R: London and District Service Workers Union, Local 220, S.E.I.U., A.F.L., C.1.O., 
A.F.L. (Applicant) v. The Sisters of St. Joseph of the Diocese of London in Ontario, as Owner and 
operator of St. Mary’s Hospital, London, Ontario (Respondent). 


Unit: “all lay employees of the respondent at London, save and except professional medical staff, 
graduate nursing staff, undergraduate nurses, graduate pharmacists, undergraduate pharmacists, 
graduate dietitians, student dietitians, social workers, technical personnel (including in this excep- 
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tion, graduate and undergraduate: audiologists, physio-, recreational, occupational, respiratory and 
speech therapists and laboratory technicians), supervisors, foremen, persons above the rank of fore- 
man, chief engineer, stationary engineers and helpers (as per certificate of Ontario Labour Relations 
Board dated the 28th day of November, 1978), office and clerical staff (including in this exception 
ward clerks, admitting clerks, receptionists, information clerks, mail clerks, cashiers, librarians and 
switchboard operators), persons regularly employed for not more than twenty-four (24) hours per 
week and students employed during school vacation periods.” (28 employees in the unit). (Clarity 
notes). 


0897-79-R: Laborers’ International Union of North America Local 247 (Applicant) v. Napev Con- 
struction Limited (Respondent). 


Unit: ‘“‘all construction labourers in the employ of the respondent in the County of Lennox and Ad- 
dington, and the County of Frontenac and the Townships of Rear of Leeds and Lansdowne, Rear of 
Yonge and Escott, and all lands south thereof in the United Counties of Leeds and Grenville, save 
and except non-working foremen and persons above the rank of non-working foreman.” (2 employ- 
ees in the unit). 


Applications Certified Subsequent to Pre-Hearing Vote 


0536-79-R: Retail, Wholesale and Department Store Union AFL; CIO; CLC (Applicant) v. The 
Borden Company, Limited, Ottawa Dairy Division (Respondent) v. Milk and Bread Drivers, Dairy 
Employees, Caterers and Allied Employees Local Union No. 647, affiliated with the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America (Intervener). 


Unit: “‘all office employees of the respondent in the Regional Municipality of Ottawa-Carleton, save 
and except supervisors, persons above the rank of supervisor and the secretary to the General Man- 
ager.” (10 employees in the unit). (Having regard to the agreement of the parties). 


Number of names of persons on list as originally prepared by 


employer 11 
Number of persons who cast ballots 10 
Number of ballots marked in favour of applicant 10 
Number of ballots marked in favour of intervener 0 


0592-79-R: Retail, Wholesale and Department Store Union, AFL: CIO:CLC (Applicant) v. Oxford 
House Tavern (Respondent). 


Unit: ‘‘all employees of the respondent at London, save and except the Manager, and persons above 
the rank of Manager.” (18 employees in the unit). (Having regard to the agreement of the parties). 


Number of names of persons on revised voters’ list 11 
Number of persons who cast ballots iG 
Number of ballots marked in favour of the applicant 
Number of ballots marked against the applicant 


NN 


0690-79-R: Canadian Union of Public Employees (Applicant) v. Winchester District Memorial Hos- 
pital (Respondent). 


Unit: “‘all employees of the respondent regularly employed for not more than 24 hours per week at 
the Winchester District Memorial Hospital, Winchester, Ontario, save and except professional medi- 
cal staff, graduate nursing staff, undergraduate nurses, graduate pharmacists, undergraduate phar- 
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macists, graduate dietitians, student dietitians, technical personnel, supervisors, persons above the 
rank of supervisor, office and clerical staff, persons regularly employed for more than 24 hours per 
week, and persons covered by any subsisting collective agreement.’ (11 employees in the unit). 
(Having regard to the agreement of the parties). 


Number of names of persons on revised voters’ list ) 
Number of persons who cast ballots fi 
Number of ballots marked in favour of applicant 6 

Number of ballots marked against applicant ] 


0691-79-R: Canadian Union of Public Employees (Applicant) v. Winchester District Memorial Hos- 
pital (Respondent). 


Unit: “‘all employees of the respondent employed at the Winchester District Memorial Hospital, 
Winchester, Ontario, save and except professional medical staff, graduate nursing staff, undergradu- 
ate nurses, graduate pharmacists, undergraduate pharmacists, graduate dietitians, student dietitians, 
secretary to the Director of the hospital, payroll officer, supervisors, foremen, persons above the 
rank of supervisor and foreman, non-professional staff, persons regularly employed for not more 
than 24 hours per week, students employed during the school vacation period and persons covered by 
any subsisting collective agreement.” (28 employees in the unit). (Having regard to the agreement of 
the parties). 


Number of names of persons on revised voters’ list 25 
Number of persons who cast ballots 24 
Ballots segregated and not counted 1 

Number of spoiled ballots 1 

Number of ballots marked in favour of applicant a) 

Number of ballots marked against applicant 5 


Applications Certified Subsequent to Post-Hearing Vote 


0341-79-R: Service Employees Union Local 268 (Applicant) v. Walter P. Hogarth Memorial Hospi- 
tal (Respondent). 


Unit: ‘all employees of the respondent at its hospital at Thunder Bay regularly employed for not 
more than twenty-four hours per week, save and except professional medical staff, graduate nursing 
staff, undergraduate nurses, graduate pharmacists, undergraduate pharmacists, graduate dietitians, 
student dietitians, technical personnel, supervisors persons above the rank of supervisor, office and 
clerical staff, students employed during the school vacation period and persons covered by a subsist- 
ing collective agreements.” (24 employees in the unit). 


Number of names of persons on revised voters’ list 13 
Number of persons who cast ballots 13 
Number of ballots marked in favour of applicant 13 

Number of ballots marked against applicant 0 


0437-79-R: Ontario Nurses’ Association (Applicant) v. Prince Edward County Memorial Hospital 
(Respondent). 


Unit: “all registered and graduate nurses regularly employed by the respondent at Picton in a nursing 
capacity for not more than 24 hours per week, save and except nursing supervisors and persons above 
the rank of nursing supervisor.” (17 employees in the unit). 
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Number of names of persons on list as originally prepared by 


employer LS 
Number of persons who cast ballots 6 
Number of ballots marked in favour of the applicant 6 
Number of ballots marked against the applicant 0 


0636-79-R: Ontario Public Service Employees Union (Applicant) v. The Children’s Aid Society of 
Ottawa-Carleton (Respondent). 


Unit: ‘‘all employees of The Children’s Aid Society of Ottawa-Carleton, in the Regional Municipality 
of Ottawa-Carleton, working not more than twenty-four hours per week and students employed dur- 
ing the school vacation period, save and except supervisors, persons above the rank of supervisor, 
office and clerical employees, operational employees and persons covered by subsisting collective 
agreements.”’ (62 employees in the unit). 


Number of names of persons on revised voters’ list 9 
Number of persons who cast ballots 9 
Number of ballots marked in favour of applicant y 

Number of ballots marked against applicant 0 


APPLICATIONS FOR CERTIFICATION DISMISSED 


No Vote Conducted 


0272-79-R: International Union of Operating Engineers, Local 793 (Applicant) v. George & Asmus- 
sen Ltd. (Respondent) v. Labourers’ International Union of North America — Local 1081 (Interven- 
er). (4employees). 


0485-79-R: United Brotherhood of Carpenters & Joiner of America, Local 1988 (Applicant) v. O. J. 
Gaffney Limited (Respondent). (11 employees). 


0621-79-R: Trent Metal Employees Association (Applicant) v. Trent Metals Limited (Respondent) 
v. United Electrical, Radio and Machine Workers of America (UE) (Intervener). 


Unit: “‘all hourly rated employees engaged in manufacturing, shipping, and truck drivers (excluding 
sales, office and supervisory staff) employed by Trent Metals Limited, in the City of Peterborough, 
Ontario, who serve the needs of industry in Central and Eastern Ontario.”’ (62 employees in the 
unit). (By agreement of the parties). 


0641-79-R: Labourers International Union of North America, Local 247 (Applicant) v. Francis Engi- 
neering Limited (Respondent). (19 employees). 


0707-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Evercrete 
Limited (Respondent). (16 employees). 


0850-79-R: Local Union 221 — United Association of Journeymen and Apprentices of the Plumbing 
and Pipe Fitting Industry of the United States and Canada (Applicant) v. Canron Incorporated (Re- 
spondent). (3 employees). 


0857-79-R: Canadian Union of Restaurants & Related Employees (Applicant) v. Foodcorp Limited 
carrying on business as Swiss Chalet Bar. B.Q. (Respondent). (60 employees). 


0898-79-R: Teamsters Union Local 938, affiliated with the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America (Applicant) v. United Parcel Service Canada 
Ltd. (Respondent) v. Group of Employees (Objectors). (39 employees). 


Certification Dismissed Subsequent to Pre-Hearing Vote 


1778-78-R: Oil, Chemical and Atomic Workers International Union (Applicant) v. Wyeth Ltd./Ltee. 
(Respondent) v. Oil, Chemical & Atomic Workers Int’. Union Local 9-368 (Intervener). 


Voting Constituency: “All office and clerical employees of the respondent at Windsor, Ontario save 
and except supervisors, those above the rank of supervisor, the secretary to the general manager, the 
secretary to the director of personnel, laboratory technologists and chemists, temporary employees 
employed for not more than 89 working days in a 12 month period and employees covered by subsist- 
ing collective agreements with Local 9-368 (Plant Unit) Oil, Chemical and Atomic Workers Interna- 
tional Union and Local 100 Canadian Union of Operating Engineers and General Workers.” (51 em- 
ployees). 


Number of names of persons on list as originally prepared by 


employer 50 
Number of person who cast ballots 47 
Number of ballots marked in favour of applicant 20 
Number of ballots marked against appliant 27 


0734-79-R: Canadian Union of United Brewery, Flour, Cereal, Soft Drink and Distillery Workers: 
Local Union No. 304 (Applicant) v. American Express Canada, Inc. (Respondent). 


Voting Constituency: “All office, clerical and technical employees of the respondent at 4 Lansing 
Square, Willowdale, Ontario, save and except supervisors, persons above the rank of supervisor, 
persons employed in a confidential capacity with respect to labour relations, two confidential secre- 
taries to the vice-president and general manager and one confidential secretary to the vice-president 
of operations, sales staff, students employed during the school vacation period and persons regularly 
employed for not more than twenty-four hours per week.” (357 employees). 





Number of names of persons on list as originally prepared by 

employer 347 
Number of persons who cast ballots 329 
Number of segregated ballots cast by persons whose names do 

not appear on voters’ list 9 
Number of spoiled ballots 1 
Number of ballots marked in favour of applicant 100 
Number of ballots marked against applicant 219 


Certification Dismissed Subsequent to Post-Hearing Vote 


0441-79-R: United Garment Workers of America (Applicant) v. Harbourfront Corporation (Re- 
spondent) v. Group of Employees (Objectors). 


Voting Constituency: “All employees of the respondent in Metropolitan Toronto, save and except 
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managerial personnel, persons above the rank of managerial personnel, the secretary to the general 
manager and the secretary to the Board of directors.’ (99 employees). 


Number of names of persons on revised voters’ list 109 
Number of persons who cast ballots 98 
Ballots segregated and not counted 6 

Number of ballots marked in favour of applicant 37 

Number of ballots marked against applicant 5) 


0640-79-R: United Plant Guard Workers of America, Local 1958 (Applicant) v. General Motors of 
Canada Limited (Respondent) v. Group of Employees (Objectors). 


Unit: “all security guards as defined in Section 11 of the Labour Relations Act of the Respondent’s 
transmission plant in Windsor, Ontario.” (14 employees in the unit). 


Number of names of persons on list as originally prepared by 


employer 14 
Number of persons who cast ballots 14 
Number of ballots marked in favour of applicant z 
Number of ballots marked against applicant 12 


APPLICATIONS FOR CERTIFICATION WITHDRAWN 


0448-79-R: International Union of Operating Engineers, Local 793 (Applicant) v. Morcam Group 
Limited E.C. King Contracting Limited Division (Respondent). (30 employees). 


0608-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Community 
Nursing Homes (Respondent). (5 employees). 


0609-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Community 
Nursing Homes (Respondent). (3 employees). 


0616-79-R: United Brotherhood of Carpenters & Joiners of America Local 18 Hamilton, Ontario 
(Applicant) v. Milne Construction Co. (Respondent) v. Labourers’ International Union of North 
America, Local 506 (Intervener). (5 employees). 


0726-79-R: The Canadian Union of Public Employees (Applicant) v. Parisien Manor Nursing Home 
(Respondent). (57 employees). 


0735-79-R: United Brotherhood of Carpenters and Joiners of America, Local Union 3054 (Appli- 
cant) v. Speidel a Division of Textron Canada Ltd. (Respondent). (25 employees). 


0774-79-R: Labourers’ International Union of North America, Local 1059 (Applicant) v. W. C. Pietz 
Limited (Respondent) v. International Union of Operating Engineers, Local 793 (Intervener). (3 
employees). 


0780-79-R: United Brotherhood of Carpenters & Joiners of America (Applicant) v. Van-Horne Con- 
struction Ltd. (Respondent). (2 employees). 
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0782-79-R: Milk and Bread Drivers, Dairy Employees, Caterers and Allied Employees, Local Union 
No. 647, affiliated with the International Brotherhood of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America (Applicant) v. G. B. Wonder (Home Pride) Brampton (Respondent). (20 
employees). 


0793-79-R: United Steelworkers of America (Applicant) v. Metal Spray-On Limited (Respondent). 
(7 employees). 


0794-79-R: International Union of Operating Engineers, Local 793 (Applicant) v. Bruce S. Evans 
Ltd. (Respondent). (2 employees). 


0822-79-R: International Union of Operating Engineers, Local 793 (Applicant) v. Balazovic Exca- 
vating (Respondent). (6 employees). 


0823-79-R: International Union of Operating Engineers, Local 793 (Applicant) v. E. H. Crow Con- 
struction Ltd. (Respondent). (11 employees). 


0860-79-R: United Brotherhood of Carpenters and Joiners of America Local Union 1669 (Applicant) 
v. Turzillo Contracting Ltd. (Respondent). (4 employees). 


0868-79-R: Office and Professional Employees International Union (Applicant) v. Master Mailers 
Limited (Respondent). (18 employees). 


0911-79-R: Labourers’ International Union of North America, Local 506 (Applicant) v. Newman 
Brothers Limited (Respondent). (3 employees). 


0962-79-R: Labourers’ International Union of North America, Local 506 (Applicant) v. W. A. Ste- 
phenson Construction Co. Ltd. (Respondent). (6 employees). 


APPLICATION UNDER SECTION 1(4) 


1731-78-R: Canadian Food and Allied Workers Local Unions 175 and 633 (Amalgamated Meat Cut- 
ters and Butcher Workmen of North America, affiliated with the AFL-CIO-CLC) (Applicant) v. 
Valdi Inc. (Respondent). (1 employee). (Dismissed). 


APPLICATIONS FOR DECLARATION TERMINATING BARGAINING RIGHTS 


0006-78-R: Gerard Lafortune (Applicant) v. Labourers International Union of North America, 
Local 493 (Respondent) v. Corporation of the Municipality of Casimir, Jennings, Appleby (Interven- 
er). (7 employees). (Dismissed). 


0290-79-R: Robert M. Earles and Other employees (Applicant) v. Retail Clerks Union, Local 206 
chartered by the Retail Clerks International Union (Respondent). (Granted). 


Unit: ‘“‘all retail employees in Metropolitan Toronto and Ajax save and except for the store manager 
and persons above the rank of store manager, employed by Alexandra Park I.G.A. and Glen Agar 
I.G.A.” (9 employees in the unit). 


Number of names of persons on list as originally prepared by 


employer 16 
Number of persons who cast ballots 11 
Number of ballots marked in favour of the respondent Ms 
Number of ballots marked against the respondent 9 


0716-79-R: Sudbury Service Employees (Applicant) v. The International Association of Machinists 
and Aerospace Workers (Respondent). (3 employees). (Dismissed). 


APPLICATIONS FOR DECLARATION THAT STRIKE UNLAWFUL 


0649-79-U Don Hearn & Sons Trucking Limited (Applicant) v. Greg Bezaire, et al. (Respondents). 
(Dismissed). 


0899-79-U Martin Stewart Contracting Limited (Applicant) v. Royce Arnold (Respondent) v. Chris- 
tian Labour Association of Canada (Intervener). (Granted). 


1003-79-U Hickson-Langs Supply Company Limited (Applicant) v. Ton Albano, et al. (Respon- 
dents). (Granted). 


APPLICATIONS FOR DECLARATION THAT LOCK-OUT UNLAWFUL 


0623-79-U International Molders’ and Allied Workers’ Union, and its Local 279 (Applicant) v. Can- 
ada Valve Limited (Respondent). (Dismissed). 


0658-79-U Ontario Nurses’ Association (Applicant) v. The Grey-Owen Sound Health Unit (Respon- 
dent). (Granted). 


APPLICATIONS FOR CONSENT TO PROSECUTE 


0178-79-U International Leather Goods, Plastics & Novelty Workers’ Union, Local 8 (Applicant) v. 
Norseman Plastics Limited, Howart Walton, Allan Walton, John Beviliqua (Respondents). 
(Withdrawn). 


0775-79-U Teamsters, Chauffeurs, Warehousemen and Helpers Local Union No. 141, affiliated with 
the International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America 
(Applicant) v. Laidlaw Transportation Limited Michael DeGroot and Doug Gowland (Respon- 
dents). (Dismissed). 


0824-79-U Labourers’ International Union of North America, Local 837 (Applicant) v. Dynamic 
Circuits Corporation Limited, Proto Circuits and Fred Stocker (Respondents). (Withdrawn). 
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COMPLAINTS UNDER SECTION 79 (UNFAIR LABOUR PRACTICE) 


1982-76-U B. E. Kerber (Complainant) v. Douglas Aircraft of Canada Ltd., Local 1967 U.A.W. (Re- 
spondents). (Dismissed). 


0920-77-U Teamsters, Local 879 affiliated with the International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen & Helpers of America (Complainant) v. Flamboro Downs Holdings Ltd. (Re- 
spondent). 

- and - 
1029-77-U Teamsters, Local 879 affiliated with the International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen & Helpers of America (Complainant) v. Flamboro Downs Holdings Ltd. (Re- 
spondent). (Withdrawn). 


1280-78-U Dennis H. O’Keeffe (Complainant) v. Teamsters, Chauffeurs, Warehousemen and Help- 
ers Union Local 880 (Respondent) v. Concrete Construction Supplies (Intervener). (Dismissed). 


2033-78-U United Steelworkers of America (Complainant) v. Fotomat Canada Limited (Respon- 
dent). (Withdrawn). 


0333-79-U Graphic Arts International Union, Local 35-P (Complainant) v. Toronto Star Newspapers 
Limited, Printing and Graphic Communications Union No. N-1 (Respondents). (Granted). 


0347-79-U Brewery, Soft Drink, Distillery, Distributors and Miscellaneous Workers Local 1000, Affi- 
liated with the International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America (Complainant) v. Midland Auto Radiotor Manufacturing Ltd. (Respondent). (Granted). 


0417-79-U Laurentian University Faculty Association (Complainant) v. Laurentian University of 
Sudbury (Respondent). (Granted). 


0443-79-U Ontario Nurses’ Association (Complainant) v. Humber Memorial Hospital (Respon- 
dent). (Dismissed). 


0454-79-U Fuel, Bus, Limousine, Petroleum Drivers and Allied Employees Local Union No. 352, affi- 
liated with the International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America (Complainant) v. Kafko Manufacturing Limited (Respondent). (Withdrawn). 


0460-79-U Andre Hobelaide, Andrew Bettencourt, Sante DeCiantis, Leonardo DeCiantis (Com- 
plainant) v. Laborers’ International Union of North America, and its Local 1089, Rocco D’Andrea 
and Orfeo Iacobelli (Respondents). (Withdrawn). 


0467-79-U United Cement, Lime & Gypsum Workers International Union, AFL-CIO-CLC (Com- 
plainant) v. Westroc Industries Limited (Respondent). (Withdrawn). 


0533-79-U International Union of Operating Engineers Local 796 (Complainant) v. The Cadillac 
Fairview Corporation Limited (Respondent). (Dismissed). 


0678-79-U Retail, Wholesale and Department Store Union, AFL:CIO:CLC (Complainant) v. Ox- 
ford House Tavern (Respondent). (Withdrawn). 
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0694-79-U United Garment Workers of America (Complainant) v. Deacon Brothers Limited (Re- 
spondent). (Withdrawn). 


0699-79-U Ontario Taxi Association, Local 1688 Canadian Labour Congress (Complainant) v. Cen- 
tral Taxi Limited (Respondent). (Withdrawn). 


0710-79-U Bob Orchard (Complainant) v. Kimco Steel Sales (Respondent). (Withdrawn). 


0714-79-U International Beverage Dispensers’ and Bartenders Union, Local 280 (Complainant) v. 
388223 Ontario Limited carrying on business as Duffy’s Tavern (Respondent). (Withdrawn). 


0738-79-U The Canadian Union of Public Employees and its Local 27 (Complainant) v. The Windsor 
Board of Education (Respondent). (Withdrawn). 


0753-79-U Retail, Wholesale and Department Store Union, AFL:CIO:CLC (Complainant) v. Ben- 
nett Foods Ltd. (Respondent). (Withdrawn). 


0776-79-U Teamsters, Chauffeurs, Warehousemen and Helpers Local Union No. 141, affiliated with 
the International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America 
(Complainant) v. Laidlaw Transportation Limited Michael Degroot and Doug Gowland (Respon- 
dents). (Dismissed). 


0798-79-U Retail Clerks Union, Local 486 Chartered by the Retail Clerks International Union (Com- 
plainant) v. Robert Michaud Ltd. (Respondent). (Withdrawn). 


0814-79-U Ontario Public Service Employees Union (Complainant) v. Vermay Enterprises Limited — 
Fergus District Ambulance-Royal City Ambulance (Respondent). (Withdrawn). 


0825-79-U Labourers’ International Union of North America, Local 837 (Complainant) v. Dynamic 
Circuits Corporation Limited, Proto Circuits and Fred Stocker (Respondents). (Withdrawn). 


0832-79-U Goldcraft Printers Ltd. (Complainant) v. Toronto Typogrpahical Union #91 (I.T.U.) and 
James Buller (Respondents). (Withdrawn). 


0836-79-U Teamsters Local Union No. 879, affiliated with the International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America (Complainant) v. Niagara Ready-Mix 
Limited (Respondent). (Withdrawn). 


0838-79-U Fuel, Bus, Limousine, Petroleum Drivers and Allied Employees, Local Union No. 352, 
affiliated with the International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers 
of America (Complainant) v. Kafko Manufacturing Limited (Respondent). (Withdrawn). 


0840-79-U United Steelworkers of America (Complainant) v. Metal Spray-On Limited (Respon- 
dent). (Withdrawn). 
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APPLICATION UNDER SECTION 10 (RIGHT OF ACCESS) 


0890-79-M International Union of Operating Engineers, Local 793 (Applicant) v. E. E. Seegmiller 
Limited (Respondent). (Withdrawn). 


APPLICATION FOR CONSENT TO EARLY TERMINATION OF COLLECTIVE 
AGREEMENT 


0715-79-M Zehrs Markets (A Division of Zehrmart Limited) (Employer) v. Retail Clerks Union, 
Local 1977 (Trade Union). (Granted). 


APPLICATION UNDER THE COLLEGES COLLECTIVE BARGAINING ACT 
1975, UNDER SECTION 82 


0476-79-M Ontario Public Service Employees Union (Trade Union) v. College of Applied Arts and 
Technology (Employer). (Withdrawn). 


APPLICATION FOR DETERMINATION UNDER SECTION 95(2) 


0391-79-M The Corporation of the City of Kitchener (Applicant) v. Canadian Union of Public Em- 
ployees Local 791 (Respondent). (Dismissed). 


REFERENCE TO BOARD PURSUANT TO SECTION 96 


0073-79-M: The Labour Bureau of The Ontario Road Builders Association and of The Ontario 
Sewer and Watermain Contractors Association (Employer) v. International Union of Operating En- 
gineers, Local 793 (Trade Union). (Granted). 


APPLICATIONS UNDER SECTION 112A 


1918-78-M Labourers’ International Union of North America, Local 183 (Applicant) v. Adeline 
Construction Inc. (Respondent). (Granted). 


2002-78-M International Union of Operating Engineers, Local 793 (Applicant) v. Employer Bar- 
gaining Agency and MacGregor Crane Service Limited (Respondents). (Granted). 


0657-79-M Ontario Pipe Trades Council of the United Association of Journeyman and Apprentices 
of the Plumbing and Pipefitting Industry of the United States and Canada and the United Association 
of Journeymen and Apprentices of the Plumbing and Pipefitting Industry of the United States and 
Canada, Local 552 (Applicants) v. The Mechanical Contractors’ Association of Ontario, and Motor 
City Plumbing Limited (Respondents). (Granted). 


0664-79-M The Sheet Metal Workers International Association Local Union 562 (Applicant) v. Suth- 
erland Schultz Limited (Respondent). (Dismissed). 
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0692-79-M Chatham Construction Workers Association, Local No. 53, affiliated with Christian La- 
bour Association of Canada (Applicant) v. Lapin Enterprises Ltd. (Respondent). (Withdrawn). 


0739-79-M United Brotherhood of Carpenters and Joiners of America, Local 1988 (Applicant) v. 
Dodge Construction Company Limited (Respondent). (Withdrawn). 


0767-79-M Bricklayers, Masons Independent Union of Canada Local 1 (Applicant) v. Impresa Ma- 
sonry Ltd. (Respondent). (Granted). 


0784-79-M International Association of Bridge, Structural and Ornamental Ironworkers, Local Un- 
ion 736 (Applicant) v. Ward Ironworkers Limited, 123 Victoria Street, Welland, Ontario, L3B 5R3 
(Respondent). (Withdrawn). 


0787-79-M United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting In- 
dustry of the United States and Canada Local 46 (Applicant) v. Cose Plumbing & Heating Limited 
and the Metropolitan Plumbing and Heating Contractors Association, A Division of the Mechanical 
Contractors Association of Toronto (Respondents). (Granted). 


0788-79-M United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting In- 
dustry of the United States and Canada Local 46 (Applicant) v. Yellow Jacket Welding (Respon- 
dent). (Granted). 


0810-79-M International Union of Bricklayers and Allied Craftsmen, Ontario Provincial Conference 
of The International Union of Bricklayers and Allied Craftsmen, and International Union of Brick- 
layers and Allied Craftsmen, Local 4 (Applicants) v. The Masonry Industry Employers’ Council of 
Ontario, and Volpatti Plastering and Construction Limited (Respondents). (Granted). 


0839-79-M Resilient Floor Workers Local Union 2965, United Brotherhood of Carpenters & Joiners 
of America and the Ontario Provincial Council of the United Brotherhood of Carpenters & Joiners 
of America (Applicants) v. The Resilient Flooring Contractors Association of Ontario and Ernie 
Keis Floorcoverings Ltd. (Respondents). (Granted). 


0889-79-M International Union of Operating Engineers, Local 793 (Applicant) v. Metropolitan To- 
ronto Road Builders Association and Andrew Paving & Engineering Limited (Respondents). 
(Withdrawn). 


0955-79-M Harvey Macklem and International Union of Operating Engineers, Local 793 (Appli- 
cants) v. Nadrofsky Steel Erecting Ltd. (Respondent). (Withdrawn). 


0957-79-M International Union of Operating Engineers, Local 793 (Applicant) v. Employer Bar- 
gaining Agency and Industrial Welding (Respondents). (Withdrawn). 


APPLICATIONS FOR RECONSIDERATION OF BOARD’S DECISION 


0665-78-M Nortex Products Company (Formerly Division of Superpact Corporation Limited) (Em- 
ployer) v. The United Steelworkers of America, for itself and on behalf of Local Union 6269 (Trade 
Union). (Section 96). (Request Denied). 
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1506-79-U International Union of Bricklayers and Allied Craftsmen, Local 2 (Complainant) v. Brick- 
layers, Masons Independent Union of Canada, Local 1, Bricklayers, Masons Independent Union of 
Canada Local 1 Welfare Trust Fund and John Meiorin (Respondents) (Section 79). (Request De- 
nied). 


1507-78-U International Union of Bricklayers and Allied Craftsmen, Local 2 (Applicant) v. Bricklay- 
ers, Masons Independent Union of Canada, Local 1, Bricklayers, Masons Independent Union of 
Canada Local 1 Welfare Trust Fund and John Meiorin (Respondents). (Prosecution). (Request De- 
nied). 


0484-79-U The International Beverage Dispensers and Bartenders’ Union, Local 280 (Complainant) 
v. Molly “N”’ Me Tavern (Respondent). (Section 79). (Request Denied). 
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0542-79-M_ Barry Allen and Wayne Clearwater, Complainants, v. 
Amalgamated Transit Union, Local 113, Respondent. 


Financial Statements — Practice and Procedure — Whether Board requiring complainants to 
exhaust internal union procedure before entertaining complaint 


BEFORE: Pamela C. Picher, Vice-Chairman and Board Members M. J. Fenwick and L. 
Hemsworth. 


APPEARANCES: Brian A. Dunn for the complainants; Laurence C. Arnold and Charles 
Johnson for the respondent. 


DECISION OF THE BOARD; October 22, 1979 


iM The complainants have complained pursuant to the provisions of section 76(2) of 
The Labour Relations Act that the audited financial statement furnished by the respondent 
union is inadequate. 


2. Section 76(1) imposes a duty on unions to furnish any member, upon request, 
with a copy of an audited financial statement of its affairs to the end of its last fiscal year. In 
this case the complainants were provided with a financial statement but claim that the state- 
ment is inadequate because it is not sufficiently comprehensible to the ordinary union mem- 
ber. 


D: Counsel for the union raised a preliminary objection relating to the timeliness of 
the complaint. Counsel recognized the Board’s jurisdiction to hear the complaint but asked 
the Board to exercise its discretion to decline to do so until the complainants have exhausted 
their remedies under the union’s constitution. Counsel referred the Board to Article 35.3 of 
the Constitution and General Laws of the Amalgamated Transit Union as well as a portion 
of the Obligation, an undertaking made by union members. They provide, respectively, as 
follows: 


“The International Office may advise that an independant audit be 
made of the bills, books and accounts of any L.U. [Local Union] upon 
receipt of a petition signed by 5 per cent of the members who are in 
good standing in the L.U. 


I will not appeal to any legal authority in matters pertaining to this Un- 
ion until I have exhausted all means of redress provided by its laws.” 


Counsel for the union contends that the combination of these provisions dictate that the 
complainants should try to obtain satisfaction through the union’s internal procedures be- 
fore complaining to the Board under section 76(2) of the Act. 


4. An audited statement of the union’s affairs as at December 31, 1977 was submit- 
ted to the Board. It is agreed between the parties that the auditor’s report was prepared by 
an independent and reputable firm of chartered accountants in accordance with generally 
accepted accounting principles and in compliance with the standards of the Canadian Insti- 
tute of Chartered Accountants. The complainants’ concern is not that the auditor’s report 
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was improperly done but that its lack of particularity and definition rendered it insufficiently 
comprehensible to the general membership and therefore inadequate under section 76(2). 
The complainants contend that the potential remedy under the constitution which the union 
asserts the complainants should pursue prior to coming to the Board is impractical and illu- 
sory and does not provide a viable alternative to section 76(2). In this regard counsel empha- 
sizes that Article 35.3 stipulates that the petition contain the signatures of 5 per cent of the 
members, while a single individual can apply to the Board under section 76(2). He further 
notes that even if the petition is obtained the International Office is given the discretion to 
decide whether or not it will advise that the remedy be given. Finally, and in his view most 
importantly, he points out that even if a sufficient number of signatures are obtained on the 
petition and even if the International Office exercises its discretion in favour of the petition- 
ers, the remedy envisioned by Article 35.3 is an independent audit which is something the 
complainants already have. 


5: Both the Board and the courts apply the principle that union members who have 
committed themselves in contract with all other union members to exhaust their constitu- 
tional or internal remedies prior to appealing to an outside, legal authority should generally 
be required to do so. In Wood, Wire and Metal Lathers’ International Union et al. v. United 
Brotherhood of Carpenters and Joiners of America et al., (1973), 35 D.L.R. (3d) 714, for ex- 
ample, the Supreme Court of Canada ruled that in the face of a clear covenant not to resort 
to court proceedings without first exhausting internal remedies, an action in the courts to re- 
solve a jurisdictional dispute was premature where the appellants had made no attempt to 
proceed in accordance with the internal mechanism specifically provided for the resolution 
of such matters. (See also White et al. v. Kuzych, [1951]3 D.L.R. 641.) Courts have declined 
to require parties to exhaust internal remedies, however, where the original union action 
was not in accordance with established procedure (see Orchard et al. v. Tunney, [1957] 
S.C.R. 436 and McRae v. Local 1720, The Cargo and Gangway Watchmen’s Union of the 
Port of Saint John {1953] 1 D.L.R. 327), was contrary to natural justice (see Bimson v. 
Johnston, (1957), 10 D.L.R. (2d) 11, and Tippet et al. v. International Typographical Union, 
Local 226 et al, (1975), 63 D.L.R. (3d) 522) or where the internal machinery was unreason- 
able, impractical and ineffective (see Gee v. Freeman etal, (1958), 16 D.L.R. (2d) 65). 


6. It is well recognized that union members cannot, through their obligation to ex- 
haust internal remedies, contract out of The Labour Relations Act or displace the Board’s 
jurisdiction to hear a complaint filed under the Act. As a matter of discretion, however, the 
Board will normally defer to internal trade union procedures where satisfied that the ma- 
chinery available is adequate, effective and will afford due process and natural justice (see 
Canadian Textile and Chemical Union, [1971] OLRB Rep. Aug. 469, Imperial Tobacco, 
[1974] OLRB Rep. July 418 and Del-Mar Clothes Ltd., [1977] OLRB Rep. July 441). How- 
ever, if the issue involves a violation of public policy, if the alternate remedy is illusory in 
that it provides inadequate relief or if the speed, economy and convenience of the internal 
remedy is not approximately equivalent to the remedy available through the Board, it is un- 
likely that the internal remedy would be deemed satisfactory so as to cause the Board to 
defer (see Canadian Textile, supra, Imperial Tobacco, supra and General Impact Extrusions 
(Mfg) Ltd., [1972] OLRB Rep. Aug. 798). 


hs In the Board’s view the constitutional remedy proposed by counsel for the respon- 
dent union in this case is unduly time-consuming in comparison to the section 76(2) proce- 
dure. Not only does it require the circulation of a petition to obtain approximately 300 signa- 
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tures but also time for a subsequent decision by the International Office as to whether or not 
it will order that an independent audit be made. Of additional concern is the fact that the un- 
ion was unable to give the Board an undertaking that if the complainants in fact produced a 
petition with the required number of signatures the International Office would either exer- 
cise its discretion to advise that an independent audit be made or that the audit, if ordered, 
would speak to the concerns of the complainants. In these circumstances, therefore, there is 
absolutely no assurance that the complainants would receive through the constitutional 
route anything other than the independent audit they already have. The substance of the 
complaint is not that the audit was not independent or done in accordance with accepted ac- 
counting principles. Mr. Allen’s complaint is that the auditor’s report is inadequate within 
the meaning of section 76(2) of The Labour Relations Act because of a lack of detail and 
clarity. The suggested remedy under the constitution does not speak to this aspect of the 
adequacy of the financial statement. 


8. In these circumstances the Board views the constitutional remedy as illusory and 
impractical. The remedy suggested by the union is time-consuming, conditional on the fa- 
vorable exercise of the International Office’s discretion and, on its face, unresponsive to the 
substance of the instant complaint. Accordingly, the Board will forthwith hear the com- 
plaint. 


1052-79-R_ Brewery, Soft Drink, Distillery, Distributors and Miscellaneous 
Workers Local 1000, affiliated with the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of America, Applicant, 
v. Banvil Limited, Respondent. 


Build-Up — Certification — Section 7a —- Employer alleging build-up — Seeking deferred rep- 
resentation vote — Serious contraventions affecting employees’ ability to disclose wishes by representa- 
tion vote — Whether union has membership support adequate for bargaining. 


BEFORE: N. B. Satterfield, Vice-Chairman and Board Members D. B. Archer and W. Gib- 
son. 


APPEARANCES: Ken Petryshen and Don Swait for the applicant, G. Grossman and J. Goo- 
dis for the respondent. 


DECISION OF VICE-CHAIRMAN, N. B. SATTERFIELD AND BOARD MEMBER D. B. 
ARCHER; October 22, 1979. 


rt The applicant and the respondent are parties to an application for certification 
which included, amongst other issues, the request of the applicant that it be certified without 
a representation vote pursuant to section 7a of The Labour Relations Act. A hearing was 
held into the application by another panel of the Board which heard evidence and argument 
on all matters except the section 7a request, for which the hearing was to be continued on 
another date, if necessary. The Board scheduled the section 7a request for hearing together 
with a complaint filed by the applicant under section 79 of the Act before this panel which is 
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comprised of the same Vice-Chairman as the original panel and two other members. The 
section 79 complaint was withdrawn before the hearing and at the hearing the parties agreed 
to have the section 7a request heard by this panel. 


pis At the times material to its application the applicant had sufficient membership 
support to be certified without a representation vote. The respondent, however, has alleged 
that the application is premature because a build-up of the work force is underway. That 
matter is before the other panel of the Board and the issue raises the prospect of a deferred 
representation vote being directed in keeping with the Board’s policy on build-up if that cir- 
cumstance is found to exist. It is this prospect which makes the applicant’s request to invoke 
section 7a a relevant issue. 


o. Respondent counsel had previously notified the Board that it would be requesting 
the Board to refuse to consider the applicant’s allegations of employer misconduct on the 
grounds that the applicant had failed to comply with the duty of promptness under section 
47(2) of the Board’s Rules of Procedure. The Board received the submissions of the parties 
and concluded that, in the particular circumstances of this case, even if the applicant had 
failed to file its allegations promptly (and the Board makes no finding on this issue), there 
was no resulting prejudice, embarrassment or necessary delay or expense to the respondent. 
Consequently the applicant was allowed to adduce evidence on the allegations which it had 
filed with the Board. 


4. The application for certification was filed with the Board on September 4, 1979 
and the Board mailed to the respondent on September 6, 1979 the Board’s customary notice 
to employees which the respondent is required to post on its premises. The notice was 
posted at 8:30 a.m. on September 12, 1979. The relevant facts which are set out hereafter 
are from the uncontradicted evidence of two witnesses, employees of the respondent, called 
by the applicant. The respondent did not call any witnesses. The facts relate to events which 
took place on September 11th and 12th. 


a Allan Hare, an assembler, was fired on September 11th. No reason was advanced 
in evidence for the termination of his employment, but he had been labelled by Dan Mar- 
cucci, Production Manager for the respondent, as the employee spearheading the organiz- 
ing campaign. In absence of any evidence to the contrary and with no reason forthcoming 
from the respondent, it is not unreasonable to infer that Hare’s dismissal was caused by his 
union activity. Furthermore, on the same day Marcucci asked an employee during a private 
discussion of another matter if she had been approached by Hare to sign a union card having 
first told her that he knew Hare had signed up two other girls. During the same discussion 
Marcucci told her that Hare had been fired. There is no evidence that she was told why Hare 
had been fired. 


6. The next day the same employee and another one were interviewed separately 
and privately by Marcucci. They were asked if they would sign a petition to prevent the un- 
ion from coming in and were told that, if the union did get in, assembly of the fans would be 
done elsewhere; the present premises would become a warehouse; and everyone, including 
Marcucci, would be out of a job. He told one of these employees that the fans would be as- 
sembled in Hong Kong and the other in the company’s facility in Buffalo, New York. One of 
these employees, whose interview lasted some 15 minutes, observed employees entering 
and leaving Marcucci’s office singly throughout most of the work day from approximately 
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9:00 a.m. This would allow sufficient time for the majority of the employees then employed 
to be interviewed. With no evidence to suggest otherwise, it is reasonable to infer that these 
employees also were asked if they would sign a petition and were told that they would be out 
of a job if the union came in because fan assembly would be done elsewhere. At about 3:30 
p.m. the same day a meeting of all employees was called at which the employees were intro- 
duced to Mr. Goodis, the new General Manager of the respondent. He spoke in general 
terms about a number of matters concerning the operations of the respondent in Milton and 
in so doing stated that he wanted to see fan assembly continue there. Whatever result Goo- 
dis intended the latter remark to have, it served to increase the concern of one of the wit- 
nesses that it might be moved elsewhere. 


Tp Section 7a reads as follows: 


“Where an employer or employers’ organization contravenes this Act 
so that the true wishes of the employees of the employer or of a member 
of the employers’ organization are not likely to be ascertained, and, in 
the opinion of the Board, a trade union has memberphip support ade- 
quate for the purposes of collective bargaining in a bargaining unit 
found by the Board pursuant to section 6 to be appropriate for collec- 
tive bargaining, the Board may, on the application of the trade union, 
certify the trade union as the bargaining agent of the employees in the 
bargaining unit.” 


Since this section was introduced to the Act by the 1975 amendments, the Board has heard 
and decided a significant number of requests under the section to certify applicant trade un- 
ions without a representation vote. These decisions of the Board deal with a wide range of 
circumstances, nonetheless they make it clear that each case was determined on its own facts 
and certification under the section was granted only if the facts established the presence of 
three conditions: 


(a) The respondent must have contravened the Act. 


(b) The contravention must have resulted in a situation where a secret 
ballot would not likely ascertain the true wishes of the employees. 


(c) The applicant must have membership support, in the bargaining 
unit which the Board has found to be appropriate, adequate for 
collective bargaining purposes. 


The Board’s decision in Ex-Cell-O-Wildex, [1977] OLRB Rep. July 466 paragraphs 14 
through 20 reviews the place of section 7a in the scheme of the certification procedures of 
the Act and the nature of the criteria which the Board has followed in establishing the exist- 
ence of the three prerequisite conditions. 


8. The facts in this case leave no room for doubt that the respondent employer has 
contravened the Act. Upon these facts, the actions of Marcucci, a representative of manage- 
ment, are a clear violation of the section 56 prohibition of employer interference with the se- 
lection of a trade union. Marcucci’s actions in our view also constitute a violation of the pro- 
hibition in section 58(c) against the intentional use of intimidation “‘to compel an employee 
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to become or refrain from becoming or to continue to be or cease to be a member ... ofa 
trade union ...”’. The day before respondent posted the Board’s notice to the employees 
about the application, Marcucci, in the course of asking an employee if Hare had asked her 
to sign a union card, told her that Hare had been fired. There is no evidence that he told her 
what the reason for dismissal was. The day following the firing of Hare and the day on which 
the Board’s notice was posted, Marcucci interviwed a majority of the employees. He indi- 
cated to them the employer’s desire not to have a union by asking them to sign a petition to 
keep out the union, at the same time telling them that, if the union gets in, they might all be 
out of jobs. The intent of these remarks was quite clearly to discourage employee support 
for the applicant. This is not only a violation of section 58(c) but also of section 61. The 
Board is not prepared to attach similar intent to Goodis’ remarks about wanting to keep fan 
assembly in Milton, but neither is it prepared to view them, as respondent counsel suggest- 
ed, as having the affect of allaying the fears raised by Marcucci’s remarks. Thus we are left 
with an unretracted, clear threat to employees’ job security which is directed at their at- 
tempts to be represented by a trade union of their choice. 


Oo; Marcucci’s remarks also contained a clear message: if the union gets in, employ- 
ees’ jobs go out. Therefore, were the Board to direct a vote as a result of a finding of build- 
up in this case, the prospect facing the employees would be that a vote for the applicant 
would be a vote for the loss of all of their jobs. 


10. Considering the nature of these violations (even though the employer’s actions 
have been confined to a period of two days), the Board determines that the wishes of the em- 
ployees who were in the employment of the respondent at the time of the unlawful events 
are not likely to be ascertained by a representation vote. The Board is asked by the respon- 
dent counsel, however, to have regard to the build-up issue before the other panel. He con- 
tends that, should a representation vote be directed for some later date as a result of a 
finding that there is a build-up, by that date the employees who were allegedly tainted by the 
unlawful offences would be outnumbered by new employees, particularly if account was 
given also to the effect of normal labour turnover. Having regard to the nature of the offenc- 
es, we are of the view that their impact on employees present at that time would carry over 
to the new employees and still prevent the employees’ wishes from being ascertained by a 
vote. 


ch: Counsel for the respondent asked the Board to have regard to the build-up issue 
also in forming its opinion as to whether the applicant has membership support adequate for 
the purposes of collective bargaining; the final condition to be found if the applicant is to be 
certified without a representation vote. He asked the Board to consider the rationale under- 
lying its build-up policy, that is to allow future employees a voice in selecting their bargain- 
ing agent, and an opportunity to speak for themselves in a representation vote. The clear in- 
ference from counsel’s argument is that the build-up situation, because of the changing 
nature of the work force, obscures the Board’s opportunity to form its opinion as to mem- 
bership support. Whenever the Board is required by the Act to determine membership sup- 
port, section 92(2) (j) gives the Board the authority to determine the form in which and the 
time as of which evidence of membership shall be presented. In a variety of situations the 
Board has used the terminal date of the application with which it is dealing as the time for 
determining membership support. Therefore, in all of the circumstances of this case, for the 
purpose of forming its opinion as of the date of hearing this matter, the Board selects the ter- 
minal date pursuant to section 92(2) (j) of the Act to be the time as of which membership 
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support is to be considered in order to determine whether the applicant has membership 
support adequate for the purposes of collective bargaining. In this respect, the other panel 
of the Board in its decision issued October 18, 1979, found the bargaining unit described be- 
low to be a unit of employees appropriate for collective bargaining purposes. It found also 
that more than fifty-five per cent of the employees of the respondent in that unit as at the ap- 
plication date were members of the applicant on the terminal date. The bargaining unit is: 


‘‘All employees of the respondent at Milton, Ontario, save and except 
foremen, persons above the rank of foreman, office and sales staff, per- 
sons employed for not more than twenty-four hours per week and stu- 
dents employed during the school vacation period.” 


The Board, therefore, is of the opinion that the applicant has membership support adequate 
for collective bargaining purposes. 


2 Having regard to all of the circumstances of this case, the Board considers it an ap- 
propriate one in which to exercise its discretion under section 7a and grant the applicant’s 
request for certification without holding a representation vote regardless of the alledged 
build-up. 


:. A certificate will issue to the applicant. 
DECISION OF BOARD MEMBER W. GIBSON: 


i, The foreman at the company, Mr. Marcucci, was involved in attempting to insti- 
gate an anti-union petition, and had this petition been presented to the Board, the majority 
of the Board would no doubt have rejected the petition because of the circumstances sur- 
rounding its preparation and circulation. 


2 However, the issue in this case does not involve a petition but involves an applica- 
tion under Section 7a of the Act. Here, neither Mr. Marcucci, nor any other company offi- 
cial had conversations with the employees relating to the union organizing campaign, other 
than on September 11th or September 12th. Mr. Goodis, the General Manager of the com- 
pany, late on September 12th called all the employees together to correct any misapprehen- 
sions that they might have had because of Mr. Marcucci’s comments. Mr. Goodis told the 
employees that they are working in a new plant and that he and the company wanted to re- 
main in business in that plant. In my view, it is obvious that employees knew from the major 
investment that the company had made in equipment and buildings that the company was 
not going to close the plant and move elsewhere. 


oF The circumstances surrounding the firing of Mr. Hare are not clear. Neither party 
called evidence as to the real reasons for this discharge, and the motivation for his discharge 
is thus left open to conjecture. 


4. Even if the company had violated the Act in its dismissal of Mr. Hare, the Board 
must still determine whether the true wishes of the employees cannot be ascertained by a 
representation vote. In this case, the Board received firm evidence of a build-up of employ- 
ees. The company adduced evidence which demonstrated that there were 9 employees in 
July, 21 employees on the date of application, 34 employees on the date of the hearing, and 
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that there would be a further build-up in the number of employees by November to more 
than double the number which were employed on the date of application. 


Si I disagree with the majority in its conclusion that the true wishes of the employees 
cannot now be ascertained by a representation vote. I do not understand how the majority 
of the Board can conclude that the wishes of the additional employees hired since the date of 
application can be affected by the remarks made by a foreman on September 11th and Sep- 
tember 12th, which were later retracted by the General Manager of the company. 


6. In my opinion, the majority of the Board is placing undue emphasis upon conduct 
which might have affected the employees at the time it took place. The effect of the employ- 
er’s conduct is diminished with the passage of time, and that factor taken together with the 
presence of new employees who could not have been affected by the employer’s conduct, 
since they were not there at the time, must lead to the conclusion that the true wishes of the 
employees can be ascertained by a representation vote. 


73 For these reasons, I would order a representation vote when the Board’s criteria 
for build-up are satisfied, and I believe that, at that time, the true wishes of the employees 
with respect to union representation will be demonstrated by a secret ballot. 


0645-79-M_ Local 636, International Brotherhood of Electrical Workers, 
Trade Union, v. Caledon Hydro-Electric Commission, Employer 


Employee — Section 95(2) —- Managerial defined — Effective recommendation test reviewed 


BEFORE: R. O. MacDowell, Vice-Chairman and Board Members F. W. Murray and O. 
Hodges. 


DECISION OF THE BOARD; October 25, 1979 


t This is an application under section 95(2) of The Labour Relations Act in which 
the applicant seeks a determination concerning the employee status of Mr. Ralph Thomp- 
son, a recently hired ‘“‘working foreman.” The relevant provision of the Act is as follows: 


‘‘1(3) Subject to section 80, for the purposes of this Act, no person shall 
be deemed to be an employee, 


(b) who, in the opinion of the Board, exercises managerial func- 
tions or is employed in a confidential capacity in matters relat- 
ing to labour relations.” 


2 The purpose of the managerial exclusion has been succinctly stated by the British 
Columbia Labour Relations Board in Corporation of the District of Burnaby, [1974] Can 
ERBR33; 
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“The explanation for this management exemption is not hard to find. 
The point of the statute is to foster collective bargaining between em- 
ployers and unions. True bargaining requires an arm’s length relation- 
ship between the two sides, each of which is organized in a manner 
which will best achieve its interests. For the more efficient operation of 
the enterprise, the employer establishes a hierarchy in which some peo- 
ple at the top have the authority to direct the efforts of those nearer the 
bottom. To achieve countervailing power to that of the employer, em- 
ployees organize themselves into unions in which the bargaining power 
of all is shared and exercised in the way the majority directs. Some- 
where in between these competing groups are those in management — 
on the one hand an employee equally dependent on the enterprise for 
his livelihood, but on the other hand wielding substantial power over 
the working life of those employees under him. The British Columbia 
Legislature, following the path of all other labour legislation in North 
America, has decided that in the tug of these two competing forces, 
management must be assigned to the side of the employer. 


The rationale for that decision is obvious as far as the employer is con- 
cerned. It wants to have the undivided loyalty of its senior people who 
are responsible for seeing that the work gets done and the terms of the 
collective agreement are adhered to. Their decisions can have impor- 
tant effects on the economic lives of employees, e.g., individuals who 
may be disciplined for ‘cause’ or passed over for promotion on the 
grounds of their ‘ability’. The employer does not want management’s 
identification in the activities of the employee’s union. 


More subtly, but equally as important, the exclusion of management 
from bargaining units is designed for the protection of employee organ- 
izations as well. An historic and still current problem in securing effec- 
tive representation for employees in the face of employer power is the 
effort of some employers to sponsor and dominate weak and dependent 
unions. The logical agent for the effort is management personnel. One 
way this happens is if members of management use their authority in 
the work place to interfere with the choice of a representative by their 
employees. However, the same result could happen quite innocently. 
A great many members of management are promoted from the ranks of 
employees. Those with the talents and seniority for that promotion are 
also the very people who will likely rise in union ranks as well. In the ab- 
sence of legal controls, the leadership of a union could all be drawn 
from the senior management with whom they are supposed to be bar- 
gaining. If an arm’s length relationship between employer and union is 
to be preserved for the benefit of employees, the law has directed that a 
person must leave the bargaining unit when he is promoted to a position 
where he exercises management functions over it.”’ 


3; Because the Act does not contain a definition of the term “‘managerial functions” 
the task of developing criteria, which can identify members of management, has fallen to the 
Board and, in recognition of the fact that the exercise of managerial functions can assume 
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different forms, in different work settings, the Board has evolved a number of “‘tests”’ to as- 
sist it in its enquiry. However, there are no magic formulae or rules of thumb which are uni- 
versally applicable and dictate the result in every situation. The Board has consistently held 
that it must have due regard to the nature of the industry, the nature of the particular busi- 
ness, and the employer’s organizational scheme. Essentially the determination is a factual 
one, but the Board must always bear in mind that the purpose of its enquiry is to determine 
whether the functions of the challenged individual are such that his inclusion in the bargain- 
ing unit would be incompatible with collective bargaining. In the case of so-called “‘first line”’ 
managerial employees the important question is whether the individual can fundamentally 
affect the economic lives of his fellow employees so that he is inevitably put in a position that 
creates a conflict of interest with them. The right to hire, fire, promote, demote or discipline 
employees are manifestations of managerial authority and the exercise of such authority is 
incompatible with participation in trade union activities as an ordinary member of the bar- 
gaining unit. 


4. In each case the Board must determine the nature of the individual’s authority, 
and the extent to which that authority is actually exercised. It is not sufficient that the pow- 
ers are contained in a job description, or that an employee has a ‘‘managerial” job title. 
“Managerial functions” must be actually exercised. It is recognized, of course, that if the po- 
sition is a newly created one, or if the incumbent has been recently appointed, it may be that 
occasions have yet to arise where certain powers are used. If such is the case it may be that 
the request to the Board is premature. Moreover, as the Board noted in Transit Windsor, 
[1979]OLRB Rep. Mar. 262, organizations and systems of management can change. Over 
time the degree and focus of decision making power can be altered. However, the Board is 
restricted in its determination to the situation, as it exists, on the day of application, not as it 
might become some time later. 


Sp In view of the disposition which we consider appropriate in this case, it is unneces- 
sary for us to engage in an extensive analysis of the Board jurisprudence or to multiply the 
number of case references. We do not wish to leave the matter, however, without giving the 
parties some guidance as to the principles which the Board generally applies. 


6. The word “‘manager” connotes a person who has effective control over an organi- 
zation which, in turn, suggests an intrinsic responsibility that would manifest itself in a form 
of independent decision making. This approach emphasizes both the degree of independent 
discretion and the nature of the decisions actually made. On this view there is a significant dif- 
ference between recommending, or influencing, a decision and actually making it. If a per- 
son is merely implementing a decision, made by another, and has little latitude to use any in- 
dependent discretion except in predetermined, circumscribed areas, such a person cannot 
be said to be exercising managerial functions. In addition, managerial persons often rely on 
the expertise, powers of observation or good judgment of senior employees. These employ- 
ees often possess technical knowledge, skills or experience which is valuable to the organiza- 
tion, but the fact that management may act on the advice of such persons does not change 
the nature of the functions exercised by them. As the Board noted in Hydro Electric Power 
Commission of Ontario, [1969] OLRB Rep. Aug. 669: 


“The fact that an expert employee may recommend a course of action 
which a member of management might decide to follow does not, of it- 
self, make the employee’s recommendation a managerial function. Al- 
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though a recommendation may be the basis of the decision taken, how- 
ever, it is the decision to implement the recommendation which can be 
correctly described as the managerial function.” 


Anemployee must be more than a mere conduit of information, or even recommendations, 
to his superiors. Such recommendations must not only affect the ‘““economic destiny” of his 
fellow employees, but they must also be so frequently forthcoming, and consistently fol- 
lowed, that it can be said that, in fact, the effective decision is made by the challenged indi- 
vidual. It is this kind of “‘recommendation” which the Board has characterized as an “effec- 
tive recommendation.” The Board must be especially careful in relying upon an “effective 
recommendation” test in situations where the subject individual clearly has no independent 
decision making power. The problems raised by a loose application of such a “‘test”’ are aptly 
stated in British Columbia Telephone Company, (1976), 76 CLLC 416,015, at page 467: 


“Tn the past, certain labour relations boards have accepted that the ex- 
istence of a power to “effectively recommend”’ hirings, dismissals or 
disciplinary action was an index of the performance of management 
functions almost as important as the actual making of such decisions. 
This raised many problems not the least of which was the instant multi- 
plication of the number of managers. Another one was, of course, the 
determination of how “‘effective’’ recommendations have to be and 
how often before it can be reasonably inferred that there truly exists a 
power to recommend effectively.” 


6 Modern corporations encourage the free flow of information and ideas from sub- 
ordinates to superiors. Consultation, and involvement in the decision making process, im- 
proves communication in both directions, clarifies the employer’s problems and objectives, 
increases employee morale and makes optimum use of employee ingenuity and creativity. 
“Participatory management styles” have become a prevalent technique in large organiza- 
tions for reducing employee alienation, and increasing commitment to the goals of the em- 
ployer. (See generally P. Blumberg, /ndustrial Democracy: The Sociology of Participation, 
Constable, London, 1968.) In small organizations consultation is inevitable because of the 
small number of individuals who must work together effectively if the goals of the organiza- 
tion are to be accomplished. One should not conclude, however, that the existence of con- 
sultation and an apparent ‘‘democratization”’ of decision making means that managerial au- 
thority has begun to percolate downwards. In the B.C. Telephone case, supra, the Canada 
Labour Relations Board came to precisely the opposite conclusion. In the present case it is 
contended that some of Mr. Thompson’s functions are ““managerial” and some are not. The 
situation of persons who exercise effective control or authority over others, but who also 
perform bargaining unit work, was discussed by the Board in Falconbridge Nickel Mines 
Limited, [1966] OLRB Rep. Sept. 379: 


“Most of the persons in dispute have more than one function and gener- 
ally speaking it is the weight or emphasis attached to the different func- 
tions which must determine on which side of the managerial line the 
persons fall. Senior or skilled employees often have more responsibili- 
ties than other rank and file employees and they exercise certain control 
and direction over the other employees because of their greater experi- 
ence and skill. It is the Board’s difficult task to determine whether the 
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additional responsibilities are managerial functions within the meaning 
of section 1(3) (b) of the Act or are merely incidental to the prime pur- 
pose for which the employee is engaged (i.e., to perform work properly 
performed by persons within the bargaining unit.) If the majority of a 
person’s time is occupied by work similar to that performed by employ- 
ees within the bargaining unit and such person has no effective control 
or authority over the employees in the bargaining unit but is merely a 
conduit carrying orders or instruction from management to the employ- 
ees, the person cannot be said to exercise managerial functions within 
the meaning of section 1(3) (b) of the Act. On the other hand, if a per- 
son is primarily engaged in supervision and direction of other employ- 
ees and has effective control over their employment relationship, even 
though the person occasionally performs work similar to the rank and 
file employees when an emergency arises or to relieve an employee dur- 
ing occasional periods of absence or even to perform a particularly im- 
portant job requiring special skill and experience, such occasional work 
in no way derogates from his prime function as a person employed ina 
managerial capacity. When assessing a person’s duties and responsibili- 
ties the Board does not look at any one function in isolation but views 
all functions in their entirety. As stated in the McDougall case above re- 
ferred to, titles alone are not much assistance in determining what a 
person’s functions really are. 


While the cases cited above would seem to indicate that while a person 
may have minor supervisory function or very limited confidential func- 
tion in matters relating to labour relations, if such functions are merely 
incidental to their main function and are of such a nature that they can- 
not be said to materially effect the employment relationship of the re- 
spondent’s employees, such persons should not be excluded from col- 
lective bargaining by reason of section 1(3) (b) of the Act. Unless a 
person who regularly performs work similar to persons in a bargaining 
unit has independent discretionary powers rather than merely inciden- 
tal reporting functions which are subject to the discretion and authority 
of higher persons in management, there is no reason to exclude such a 
person from collective bargaining.” 


8. It is often difficult to distinguish the kind of effective control or authority exer- 
cised by “‘managerial’’ employees from that exercised by persons who merely co-ordinate 
the work of others. Where numbers of people work at a common enterprise they need to 
have their efforts co-ordinated and, therefore, many persons may be engaged in co-ordinat- 
ing activities. Co-ordination per se is not a managerial activity, and may become very rou- 
tine because of the enactment of rules and policies to channel working energies with the 
maximum certainty and efficiency. Persons who exercise craft skills which have been ac- 
quired through years of training or experience will necessarily exercise a considerable 
influence over less experienced “‘journeymen” apprentices, and associated non-craft em- 
ployees. Experienced craftsmen commonly supervise the work of those who are less experi- 
enced and it is part of their normal job function to train and direct such persons and to instill 
good work habits. The existence of mixed crews of skilled and non-skilled employees is ex- 
plicitly recognized by section 6(2) of the Act, which is an exception to the usual rule which 
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entitles craft employees to their own separate bargaining unit. The section is designed to ac- 
commodate situations in which fully skilled and less skilled, or unskilled, employees will 
work together as a unified work group. In such circumstances it is inevitable that the most 
skilled employees will have a special place on the ‘“‘team”’ and will have a role to play in co- 
ordinating and directing the work of the other employees. It is only the most skilled employ- 
ees who fully understand the technical requirements of the job and the tools and materials 
required. It is they who must allocate the work between themselves and the other employees 
in order to accomplish the task in a safe and efficient manner. In the construction industry 
where one finds the greatest concentration of skilled employees (electricians, carpenters, 
etc.) the Board has drawn a distinction between working and non-working foremen. An an- 
alogous distinction in the industrial context is drawn between a “lead hand” and a “‘first line 
foreman.” The difference between these groups lies not in their power to control, direct, su- 
pervise and co-ordinate the work of other employees. The important question is whether 
the individual can effect the economic lives of other employees so that he is put in a position 
that creates a conflict of interest incompatible with membership in the bargaining unit. 


D. There is no magic number which defines the appropriate ratio of managerial to 
non-managerial employees (or as counsel occasionally put it: ‘‘the ratio of chiefs to indi- 
ans.”) The managerial structure is largely determined by the industry and the nature of the 
work. However, if the bargaining unit is very small, or largely self directed, a heavy onus lies 
upon any party asserting an additional managerial exclusion — especially when such manage- 
rial function has no historical basis and there is no apparent change in the employer’s organi- 
zation or the work requirements which would justify the creation of a new level of manage- 
ment. On the other hand the Board has been unwilling to accept the submission that large 
numbers of employees carry out their day-to-day activities without “‘managerial” supervi- 
sion or control. In Transit Windsor, supra, for example, the Board did not accept the sub- 
mission that 140 bus drivers worked without any ‘“‘field”’ supervision or that managerial re- 
sponsibilities were exercised only by persons located in the company’s office. 


10. Finally, it might be observed that the Board is not unaware of the collective bar- 
gaining ramifications of its decisions, or their effect on the parties’ relative bargaining pow- 
er. It is not unusual for trade unions, or employers, to try to achieve a collective bargaining 
advantage by asserting that an individual or a job category is, or is not, ‘““managerial.”’ This 
merely complicates the Board’s task, for each party will attempt to categorise the relation- 
ship or elicit responses from its witnesses which accord with the earlier pronouncements of 
this Board. This often explains the statements of otherwise lucid and straight forward wit- 
nesses or documents which, apparently coincidentally, use the very language which the 
Board has used in previous decisions. 


A, We turn now to the facts of the present case. Mr. Thompson was employed on 
March 6, 1979 and became a “‘foreman” on or about June 8th. It was not until about July 
5th, however, that he was presented with a formal job description listing his duties and re- 
sponsibilities. It is not insignificant that it was on July Sth that the trade union made the pres- 
ent application. 


2. Mr. Thompson works in a crew together with three other permanent employees 
and a student employed during the school vacation. There is one other fully qualified jour- 
neyman in addition to Mr. Thompson, one “‘fourth year’ tradesman and one “‘second year” 
tradesman. Mr. Thompson indicated that the other fully experienced journeyman is essen- 
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tial to the group and in his absence Mr. Thompson performs his duties. Similarly, when Mr. 
Thompson is away, he fills in for Mr. Thompson. At least 50% of Mr. Thompson’s time is 
spent working at his trade with the other members of the crew. Indeed (although the evi- 
dence is not entirely clear on this point) it would appear that when Thompson is performing 
functions which are characterized as ‘“‘supervisory”’ he may at the same time be doing other 
work in or about the job site. 


Ue. It is the respondent’s contention Mr. Thompson is a “‘foreman’” and that the three 
other employees (and the student) are his subordinates. There is, however, virtually no evi- 
dence that Mr. Thompson exercises any authority over them or, in fact, performs any func- 
tions markedly different from those which were apparently performed by his predecessor, 
who was regarded as a “‘lead hand.”’ 


14. There is no evidence of any extensive discussion of Mr. Thompson’s duties and re- 
sponsibilities prior to his promotion to the position of foreman, nor is he very clear as to the 
present extent of his authority or the true import of the statements in his job description, 
which purportedly describe his powers. He has never hired, fired or disciplined anyone, nor 
has he made any such recommendations. On a recent occasion, when discipline might have 
been called for, he did not consider it his responsibility and merely reported the incident to 
Mr. Smillie, his superior. He has never granted casual time off or authorized an overtime 
shift, and again felt that in both cases this was a matter that he should report to Mr. Smillie. 
Mr. Thompson testified that he would report any complaints or personnel problems directly 
to Mr. Smillie and that he did not anticipate being involved in the grievance procedure. De- 
spite the terms of his job description Mr. Thompson was unclear as to the significance or me- 
chanics of the grievance-arbitration process or his position in that process. He indicated that 
he was not aware that he was expected to make reports on his fellow employees, but indi- 
cated that if that were the case, he would make a written report to Mr. Smillie and would not 
take direct action himself. He has not, in fact, made any evaluation of the work performance 
of his fellow employees, including the junior employees who are still learning the trade. 


1S: The scheduling and the lay-out of the work to be done is performed by Mr. Smillie 
who sets the work schedule and indicates the target times for completion. The evidence is 
not entirely clear on this matter, but it appears that the tasks to be done are governed by the 
need to meet problems as they arise or maintain a pre-established maintenance programme. 
Consultation with the employees who actually do the work is a necessary process. Mr. 
Thompson testified that many of the Commission’s policies and practices are already pre- 
determined, including the assignment of personnel to vehicles, the maintenance of tools and 
equipment, etc. These he characterized as the responsibility of all tradesmen. Likewise, the 
estimation of material required is done together with his crew members and is subsequently 
submitted to Mr. Smillie. Such estimation depends upon Mr. Thompson’s trade skills and 
experience together with that of his fellow employees. When Mr. Thompson is absent he 
testified that these functions would be performed by the other fully qualified journeymen. 
He has never participated in the employer’s “budget making”’ process in a general sense, but 
characterized the kind of input which he had concerning work methods and materials as one 
which was natural for any experienced journeyman. He has no clear idea of his authority to 
commit the respondent to expenditures of funds. Finally, Mr. Thompson testified that Mr. 
Smillie is personally on the job site quite often directing the work of the crew. 


LO: It is unnecessary to speculate as to the result if Mr. Thompson regularly per- 
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formed the functions set out in his job description and clearly demonstrated a degree of au- 
thority of decision making power which was independent of that of his own superior. Those 
are simply not the facts before us. Having regard to the totality of the evidence we are sat- 
isfied that Mr. Thompson does not exercise managerial functions within the meaning of sec- 
tion 1(3) (b) of the Act. 


1031-79-U United Garment Workers of America, Complainant, v. Deacon 
Brothers Limited, Respondent. 


Charges — Change in Working Conditions — Discharge for Union Activity - Company im- 
plementing lay-off following departmental seniority and skill and ability - Employer advising union of 
impending action — No anti-union motive 


BEFORE: R. O. MacDowell, Vice-Chairman and Board Members M. J. Fenwick and F. W. 
Murray. 


APPEARANCES: A. Bekerman and Paul Facey for the applicant; S. D. Bowman and F. B. 
Deacon for the respondent. 


DECISION OF THE BOARD; October 12, 1979 


i This is an application under section 79 of The Labour Relations Act in which the 
trade union alleges a violation of sections 56, 58 and 70 of the Act. 


om The respondent company is a clothing manufacturer in the City of Belleville and 
employs approximately eighty-five employees. The applicant trade union was certified to 
represent those employees on July 18th, 1979. On or about August 24th, 1979 the grievors 
were laid off. It is this lay-off which gives rise to the present complaint. 


a All of the grievors are employed in the respondent’s shirt department. By the 
early summer of 1979 the respondent reached the conclusion that its production target of 
one-hundred-thousand units was over optimistic. This production target had been formu- 
lated the previous year on the basis of anticipated sales but by early summer it became evi- 
dent that it was no longer a realistic estimate of customer demand. Apparently the increase 
in price, which became necessary following the devaluation of the Canadian dollar (and the 
consequent increase in the price of cloth imported from Britain), was meeting with consider- 
able consumer resistance and advance sales were down some eighteen-thousand units from 
the previous year. The expected retail demand — especially for Christmas — had simply not 
materialized. 


4. Having regard to the weakening market for its product, the respondent decided 
that it was necessary to cut back production. At its then existing rate of production the shirt 
department would have exceeded its production target and produced thousands of units for 
which there was no ready market. The respondent considered two possible courses of ac- 
tion: a complete shutdown of the shirt deparment for perhaps a month or a reduced level of 
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production for three or four months. The respondent considered the possibility of attrition, 
but it did not appear that this would provide a solution. Expected employee turn-over was 
minimal. 


5} Of the forty employees in the department the respondent decided that nine or ten 
should be laid off. In determining which individuals should be laid off the respondent con- 
sidered the employees’ departmental seniority and their ability to do the various jobs. With 
minor exceptions the junior employees in the department were laid off. The exceptions in- 
volved individuals who the respondent concluded were better able to do their particular job 
than more senior employees. 


6. The criteria considered by the company in this particular lay-off (i.e., departmen- 
tal seniority and ability) have been considered in past lay-offs. Indeed, this method was pro- 
vided in a collective agreement between the company and the previous bargaining agent. 
Although in recent years there has been no collective bargaining relationship, the respon- 
dent has consistently followed this practice. Moreover, the company brought the lay-off 
problem to the union’s attention at the bargaining table prior to announcing the lay-off to 
the employees. Fred Deacon, the president and general manager of the respondent testified 
that the company had not instituted the lay-off when the problem first became apparent be- 
cause there was then an application for certification pending and he did not wish to risk dis- 
rupting the bargaining relationship at that early stage. In his view it would have been bar- 
gaining in bad faith to unilaterally impose a lay-off prior to bargaining, and it was for this 
reason that he brought the matter to the bargaining table. The company correctly foresaw 
the union’s concern — not least because two of the employees who would be laid off were on 
the bargaining committee and the issue of departmental seniority might very well be a bar- 
gaining issue. 


we The issue before this Board is whether the respondent’s conduct was motivated, 
in whole or in part, by an anti-union animus. Having carefully reviewed the evidence, we are 
unanimously of the view that it was not. The company followed its policy of applying depart- 
mental seniority, as it had in the past. There is nothing illegal in this, nor is there one shred 
of evidence that the lay-off itself, or the selection of the individuals to be laid off, was 
influenced by the presence of the union or the union activity of any of the employees. It is 
not for this Board to say whether departmental seniority, plant-wide seniority, or any other 
form of employee selection process is the most appropriate one for the respondent to apply. 
That is a matter for joint negotiation between the company and the union, as it was when the 
previous bargaining agent agreed to the scheme which the company has subsequently fol- 
lowed. The complaint must, therefore, be dismissed. However, we do not wish to leave this 
matter without noting that had the company been more willing to patiently explain the em- 
ployee selection process, as it did to this Board, and had the trade union been more willing 
to listen to such explanation rather than come to the Board with charges of illegal conduct, 
which proved to be without foundation, the litigation with which we are here concerned 
could have been avoided. Litigation is seldom a satisfactory means of furthering a construc- 
tive collective bargaining relationship, and it is singularly inappropriate, in the early stages 
of that relationship, when compromise and accommodation are most necessary. 


8. Accordingly the complaint is dismissed. 
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0879-79-U Michael Robert Reeder, Complainant, v. De Havilland Aircraft 
of Canada Limited and Local 112, United Automobile, Aerospace and 
Agricultural Implement Workers of America, Respondents. 


Duty of Fair Representation — Union refusing to pursue discharge grievance — Seeking un- 
successfully to negotiate reinstatement with company — Whether conduct ‘‘arbitrary’’ — Arbitrary defi- 
ned 


BEFORE: E. Norris Davis, Vice-Chairman 


APPEARANCES: M. F. Smith for the complainant; D. Churchill-Smith, J. A. Roffey and W. 
J. Easdale for De Havilland Aircraft of Canada Limited; L. Sheffe, J. Bettes, D. Spalding, K. 
McCauley and N. Smart for respondent union. 


DECISION OF THE BOARD; October 16, 1979 


i, The complainant i is alleging that the respondent union contravened section 60 of 
The Labour Relations Act in representing him in respect to his discharge from employment 
with the intervening employer. 


2B In its pleadings the complainant alleged that the intervener had contravened sec- 
tion 37 of the Act in that it had through its Industrial Relations Manager refused to accept a 
grievance on the grounds that it was untimely under the collective agreement. The Board 
was of the view that section 37 is procedural only and does not create any offence and the 
Board made an oral ruling that it would not hear evidence relating to the matter. 


5. The complainant, Michael Reeder was employed by De Havilland Aircraft Co. 
Ltd. on September 19, 1977 and was discharged by letter June 2, 1978, his last day of work 
having been May 27, 1978. The letter of discharge states: 


“Despite previous verbal and written warnings for attendance and a 
subsequent one day suspension, you are again absent and for a reason 
totally unacceptable to the Company. Effective this date June 2, 1978 
your employment has been terminated as an unsatisfactory employee. 


You will be required to clear your tools through stores so that the neces- 
sary paperwork and any monies due to you can be processed.”’ 


4. Reeder testified that on May 29, 1978 he was convicted of an offence for driving 
while under the influence of alcohol, and it being his second offence within 41/2 years he re- 
ceived a mandatory 14-day sentence. He states that his lawyer sought permission for him to 
serve the sentence on weekends which was denied but was granted permission to avail him- 
self of the ““Temporary Absence Program” which would permit him to be released from jail 
daily for the sole purpose of attending his place of employment. Reeder stated that he was 
taken directly from the Court on May 29, 1978 to the Scarborough Detention Centre, where 
he talked to one Forrester, who was in charge of the Temporary Absence Program. Reeder 
supplied Forrester with the name of his employer, name of his foreman, payroll number and 
employer’s phone number, and Forrester stated that he would phone the company immedi- 
ately to verify his employment. Forrester did not return to Reeder that day, but according to 
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Reeder at some time Forrester told him that he had spoken to Reeder’s foreman who had in- 
formed him he didn’t know if a Michael Reeder was employed by the company and that the 
foreman would have to check with someone higher up and call back, and no such call-back 
was received. Reeder served his 14-day sentence without participating in the Temporary 
Absence Program. 


5 Reeder stated that, on his release, he became aware for the first time of the letter 
of June 2nd which had been sent to his parents’ address, and on June 12th he talked with 
David Spalding, Union Plant Chairman and advised him he had been discharged. Spalding, 
according to Reeder, did not appear to have any prior knowledge of Reeder’s situation. 
Reeder informed Spalding that the company had been contacted and informed of his where- 
abouts during his absence. Spalding stated he would contact Locke Reid, Personnel Man- 
ager to ‘‘see what was going on’, and Reeder asked Spalding to arrange for him to see Reid 
in order that he could explain the situation. Spalding absented himself for 10-15 minutes. On 
his return he advised Reeder that Reid refused to discuss the situation, that “it was done and 
that was that”’. Spalding suggested Reeder speak with John Bettes, Union President to see if 
there was ‘‘anything we could do’’, and Reeder states he spoke with Bettes two days later. 


6. Reeder states that on June 12th he also talked with his foreman, Parrott and asked 
him why he hadn’t returned the phone call from Forrester and if he realized that as a result 
Reeder was unable to leave jail. Parrott is said to have acknowledged the phone call from 
Forrester and that he had told Forrester that “‘he was not sure a Michael Reeder was work- 
ing there and that he would have to check with someone higher up’’. In respect to not calling 
Forrester back Parrott stated “‘I forgot”. 


q., On June 13 or 14th Reeder spoke with Bettes and explained his situation again, 
and asked if he could file a grievance. Bettes replied that he would have to find out more 
about it first. Sometime later Reeder phoned Bettes and learned Bettes had spoken with 
Reid whose position was that Reeder had been fired for non-attendance and since no griev- 
ance has been filed within the five-day period specified in the contract, he would not recon- 
sider the matter. Bettes also stated that he’d try to keep talking to Reid and try to bring him 
around but there was no use putting in a grievance since the company was taking the posi- 
tion that it was beyond the time limits. Shortly after this a protracted legal strike of four 
months’ duration occurred. ’ 


8. Reeder acknowledges that he was treated courteously by Spalding and Bettes and 
that Bettes did speak with Reid several times on his behalf. Sometime in December Bettes 
informed Reeder that he and Spalding had recently talked to Reid again and that they had 
tried everything they could and didn’t feel they could do any more. Bettes advised Reeder to 
go and see Reid, that it was his “‘last chance to talk him out of it’’. 


Sy Reeder testified that as a result he had a three hour meeting with Reid on January 
3, 1979 and they discussed Reeder’s points and Reid’s points but that in the ultimate Reid’s 
position was that he had the final word. Reeder was not accompanied by any union repre- 
sentative at this meeting nor had he requested to be. No evidence was led that Reeder had 
any further contact with the union or its officials following this meeting, and on January Sth, 
1979 he sought legal advice. 


10. The complainant alleges that the union failed “‘to submit a grievance on behalf of 
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the complainant against the complainant’s discharge ... and further did fail to take steps 
necessary to require the respondent, De Havilland to accept the grievance ... and to pro- 
ceed to arbitration’. 


a. There was no evidence from which the Board would be justified in drawing an in- 
ference that the respondent had acted discriminatorily or in bad faith towards the complain- 
ant, and if the complaint is to be sustained the Board must conclude that the respondent’s 
conduct in handling Reeder’s grievance was of an arbitrary nature. The complainant argues 
that section 37(Sa) of the Act empowers an arbitrator, under certain circumstances, to re- 
lieve against grievance processing time limits in a collective agreement and the failure of the 
union to pursue this avenue in order that the merits of the grievance could be tested in arbi- 
tration, in itself, justifies an inference of arbitrary conduct. 


2. The evidence was clear that the union cannot be charged with any degree of culpa- 
bility in respect to not filing an original grievance in respect to Reeder’s discharge within the 
contractural period prescribed of three days following written notice to the employee. On 
Reeder’s own evidence his first contact with the union was on June 12th (at which time the 
three day limit was well passed). The efforts of both Spalding and of Bettes in seeking to ne- 
gotiate a re-instatement for Reeder can only be construed as the antithesis of arbitrary con- 
duct. The narrow issue before the Board therefore is whether the union’s failure to seek ar- 
bitration in the hope that the arbitrator would remove the “untimely” barrier and hear the 
matter on its merits, can be construed as a contravention of section 60 of the Act. 


i. It is clear to us that up to the meeting of January 3, 1979 between Reeder and 
Reid, it was the opinion of union officials that the favorable settlement of Reeder’s com- 
plaint was most likely to be secured, if at all, through negotiation with Reid, the Personnel 
Manager and not by filing a written grievance. The evidence was that union representatives 
met several times with Reid to this end. The evidence of Reeder was that he apparently 
shared this view of how the matter should be dealt with, and as early as Reeder’s first meet- 
ing with Spalding Reeder asked Spalding “‘to get Reid to let me explain’”’; Reeder’s evidence 
also was that he made many telephone attempts to talk with Reid to this end, but unsuccess- 
fully. It was thus that matters stood in late December when Spalding and Bettes advised 
Reeder they had had a further (and in their view, final) unsuccessful discussion with Reid 
but had secured for Reeder an opportunity to meet with Reid and the three hour meeting of 
January 3rd took place, following which Reeder sought legal advice. 


14. The jurisprudence of the Board is clear that where a union official refuses to put 
his mind to the issue before him or is grossly negligent almost to the point of recklessly or 
wilfully failing to consider all aspects of the problem, his conduct will be characterized as ar- 
bitrary. No evidence was led in the instant case as to whether or not Bettes, in reaching the 
initial conclusion that there was “‘no use”’ in filing a written grievance because of the time 
limit expiry considered the probable outcome of such a grievance in the light of section 
37(Sa) of the Act, or whether Bettes was in actual fact aware of that section. 


i. It is the complainant’s position that since section 37(5a) of The Labour Relations 
Act empowers an arbitrator to relieve against contractual grievance processing time limits 
under certain circumstances, the failure of the union to file a formal grievance on Reeder’s 
behalf and thus test whether the matter would be heard on its merits was on its face arbitrary 
conduct. In other words, the complainant contends that the union’s decision to not file a for- 
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mal grievance in the face of the company position that such a grievance would be out of time 
according to the contract and to proceed instead by way of negotiation outside the formal 
grievance procedure must be viewed as an arbitrary act. 


16. The precise meaning to be ascribed to arbitrary representation was canvassed at 
length by the Board in the Walter Prinesdomu case [1975] OLRB Rep. May 444 and again in 
the Jay Sussman [1976] OLRB Rep. July 349. Of particular assistance in the instant case is 
the following from paragraph 25 of the Walter Prinesdomu case where it is said, 


‘“’,. Some insight is gained from the Vaca case wherein Mr. Justice 
White juxtaposed the word ‘arbitrary’ with the word ‘perfunctory’ and 
observed that a trade union, ‘in a non-arbitrary manner [must] make a 
decision as to the merits of particular grievances.’ It could be said that 
this description of the duty requires the exclusive bargaining agent to 
put ‘its mind’ to the merits of a grievance and attempt to engage ina 
process of rational decision-making that cannot be branded as implausi- 
ble or capricious.” 


and further in the same decision at paragraph 26: 


“This gives the word arbitrary some independent meaning beyond sub- 
jective ill-will, but at the same time it lacks any precise parameters and 
thus it is extremely difficult to apply. Moreover, attempts at a more pre- 
cise adumbration have to reconcile the apparent consensus that is is 
necessary to distinguish arbitrariness (whatever it means) from mere 
errors in judgment, mistakes or unbecoming laxness.”’ 


and further in the same case: 


‘““.,. An approach to a grievance may be wrong or a provision inadvert- 
ently overlooked and Section 60 has no application. The duty is not de- 
signed to remedy these kinds of errors. But when the importance of the 
grievance is taken into account and the experience and identity of the 
decision maker ascertained the Board may decide that a cause of con- 
duct is so implausible, so summary or so reckless to be unworthy of pro- 
teCHLON ae ae 


i. In the instant case it was Bettes’ decision after investigating the matter and after 
discussions with a company official that the best avenue to pursue was not the formal griev- 
ance procedure but rather to attempt to secure a favourable resolution of the problem 
through discussion and persuasion. That both Bettes and Spalding pursued this avenue vig- 
orously was evident from Reeder’s testimony. Whether the matter could have been more 
successfully pursued in the formal grievance procedure and arbitration was a judgment call 
and one which could have gone either way. Having regard to the fact that it was by no means 
certain that an arbitrator would relieve against the time limits, or if he did what his view 
might be of the merits of the case, this Board cannot conclude that the course of conduct 
adopted was in any way an unreasonable or implausible one. In our view, and without mak- 
ing any finding as to the merits of Reeder’s claim, having regard to the fact situation and the 
relevant terms of the collective agreement, the decision of Bettes not to file a formal griev- 
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ance was a reasonable one. Again, in our view, it cannot be said that Bettes or Spalding 
failed to put their minds to Reeder’s complaint or that they dealt with it in a perfunctory or 
summary manner, and we do not find their conduct to have been arbitrary within the mean- 
ing of the section. 


ZS, There was no evidence of any ill will or hostility exhibited by Spalding or Bettes 
towards Reeder, and nothing which could justify an inference of bad faith or discrimination 
in the representation of him. 


19. The Board therefore finds there to have been no violation of the Act and the com- 
plaint is dismissed. 


1014-79-R_ Restaurant, Cafeteria and Tavern Employees Union, Local 254, 
of the Hotel and Restaurant Employees and Bartenders International Union, 
Applicant, v. Domco Foodservices Limited, Respondent, v. Retail Clerks 
Union, Local 409, Intervener. 


Build-Up — Certification — Charges — Parties — Practice and Procedure — Intervener alleging 
collusion and fraud upon Board by Applicant and Respondent — Whether intervener has status to 
intervene — Applicant and Respondent agreeing present employees representative sample — Board not 
accepting parties’ agreement — Board directing further hearing 


BEFORE: M. G. Picher, Vice-Chairman and Board Members J. A. Ronson and W. F. 
Rutherford. 


APPEARANCES: Harold F. Caley and John Sobolewski for the applicant; John P. Sander- 
son, Q.C. for the respondent; Mary Cornish and Les Dowling for the intervener. 


DECISION OF THE BOARD; October 3, 1979 


2. This is an application for certification. 
4, The Retail Clerks Union, Local 409 sought standing to intervene in the applica- 


tion. It submits that, pursuant to section 12 of the Act, the Board should not certify the ap- 
plicant because the employer lent support to its organizing campaign. It also sought to argue 
that the instant application should be adjourned because of an impending build-up of the 
work force. 


D. It is well established that in order to have the standing of an intervener in an appli- 
cation for certification a trade union must represent some of the employees concerned. It 
can satisfy that requirement by evidence that it holds their bargaining rights at least in part, 
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either through a certificate or a collective agreement, or, at the very minimum, that it has 
members among the employees affected. In this case Local 409 satisfies none of those re- 
quirements. It has no bargaining rights for any of the respondent’s employees in the pro- 
posed bargaining unit and no membership support whatever among them. Counsel for the 
union submits that nevertheless it should be given standing because of the nature of its alle- 
gations. She argues firstly that a collusive arrangement between the applicant union and the 
employer is a fraud on the Board which the Board ought to inquire into regardless of the 
source of the allegation. She further submits that Local 409 should be given a voice in these 
proceedings to protect the rights of future employees who will be hired during the build-up 
and who will be deprived of the freedom to choose their bargaining agent. 


6. The Board has on a number of occasions in the past been required to deal with the 
problem of entertaining allegations at large. In Neo Industries Limited [1976] OLRB Rep. 
Mar. 88, at page 90 the Board succinctly stated the rationale for its policy in this regard: 


“Tt is thus obvious that the nature of the allegation sought to be made by 
the party attempting to intervene is not a concern of the Board in deter- 
mining the primary question of the status of the party seeking to inter- 
vene. This is clear not only from the Northern Electric Company case 63 
CLLC 915,484, but also from the decision of the Board in Formrite 
Forming Ltd., [1971] OLRB Rep. Feb. 49. In the latter case, the inter- 
vener sought to establish that a fraud on the Board had been committed 
with respect to the membership evidence filed by the applicant. The 
Board found that the intervener was, at all times, a stranger to the pro- 
ceedings. It went on to consider the question as to whether a stranger to 
a proceeding may be heard to allege that a fraud had been committed 
against the Board by the parties to the proceeding. The Board found 
that since the intervener was a stranger to the proceedings, it was not 
entitled to participate or adduce evidence in support of charges of fraud 
against the applicant or of improper or irregular conduct against the ap- 
plicant or the respondent. It is abundantly clear that the party seeking 
to intervene in proceedings before the Board must be able to demon- 
strate that it represents at least one person in the bargaining unit with 
which the Board is concerned before it will be permitted to enter the 
proceedings, notwithstanding the particular nature of the interest or 
allegations it seeks to place before the Board. The reason for the strict 
adherence to the requirement of representational evidence in the bar- 
gaining unit before granting status is obvious. To throw open the pro- 
ceedings, particularly certification proceedings, to every party which, 
although lacking representational status, felt it had an interest in the or- 
ganization of employees in a particular bargaining unit would simply 
lead to endless delays, multiplicity of parties and issues and intermina- 
ble proceedings.” 


Je The Board is satisfied that the above principles apply in this case. The Board 
therefore denied the Retail Clerks Union, Local 409 standing to intervene in this applica- 
tion. 


8. The Board finds that all employees of the respondent at the St. Joseph Manor 
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Complex in Thunder Bay, Ontario, save and except Assistant Managers, persons above the 
rank of assistant manager and office staff, constitute a unit of employees of the respondent 
appropriate for collective bargaining. 


10. Counsel for the respondent put before the Board the question of an impending 
build-up of the work force in the bargaining unit. He stated that the respondent anticipates 
hiring additional employees to an expected complement of 35 in the next two or three 
months. On the date of application there were nine persons employed in the bargaining 
unit. The additional hiring is related to the gradual opening of St. Joseph’s Manor Complex, 
a new rest home. As the number of residents increases at the Manor, the number of food 
service employees supplied by the respondent will also increase. On the facts as represented 
by the respondent the Board’s principles respecting the granting of bargaining rights in the 
face of a build-up of the work force would clearly apply. [See Emil Frant 57 CLLC 916,057; 
Regina ex. rel. United Steelworkers of America v. Labour Relations Board (Sask.) and No- 
randa Mines Ltd., (1970), 7 D.L.R. (3d.) 1 (S.C.C.)] 


i, Counsel for the respondent stated that the employer was not objecting to this ap- 
plication on the basis of its planned build-up. Through its counsel the respondent agreed 
that the nine employees in the bargaining unit on the date of application were sufficiently 
representative of the eventual complement of employees to allow the Board to certify the 
applicant. 


2, At the hearing the Board took no issue with the agreement of the parties that the 
number of employees was sufficiently representative. Upon further consideration however, 
we have some concern. In an application for certification where one of the parties has put 
the Board on notice that a substantial build-up of the work force is likely the Board must, 
quite apart from any agreement of the parties, satisfy itself that the certificate it issues is 
based on the wishes of a number of employees who are sufficiently representative of the em- 
ployees who will eventually comprise the bargaining unit. In this case if the respondent’s 
representations are borne out by direct evidence, the Board would have some difficulty ac- 
cepting that nine employees are a substantial and representative sampling of a work force 
that is expected to increase to 35 within a matter of weeks. 


13. There being no direct evidence before the Board which the applicant could chal- 
lenge, it would be unfair for the Board to treat the case as though build-up was established. 
In this case the Board should have some evidence from the respondent on any planned 
build-up in order to assess the merits of the application. The Registrar is therefore in- 
structed to list this matter for a continuation of hearing. The purpose of the hearing will be 
to allow the respondent to adduce evidence of any plans to increase the number of employ- 
ees in the bargaining unit. The applicant shall be given the opportunity to respond to such 
evidence. 
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0332-79-U Dominion Maintenance Limited, Harkness Waters Ltd., K. L. 
McCormick Paintings Co. (Division of Redmond Smither Ltd.,) and Gallant 
Enterprises, Complainants, v. The Ontario Painting Contractors 
Association, The Accoustical Association Ontario, The Interior Systems 
Contractors Association, Kelvin Edgar, Herbert Butcher, Robert Yates, 
Clifford Haney, The Ontario Council of the International Brotherhood of 
Painters and Allied Trades, The International Brotherhood of Painters and 
Allied Trades and the International Brotherhood of Painters and Allied 
Trades, Local 1590, Respondents. 


Accreditation — Construction Industry — Duty of Fair Representation — Section 79 — 
Employers alleging Employer Bargaining Agency contravening duty of fair representation by mislead- 
ing complainants — Employers seeking special status for Sarnia contractors — Bargaining objective 
dropped during negotiations — No violation of duty of fair representation established 


BEFORE: Kevin M. Burkett, Alternate Chairman and Board Members C. A. Ballentine 
and W. Gibson 


APPEARANCES: Robert P. Armstrong, Q.C., Thomas H. Wilson and David Butt for the 
complainants; Robin B. Cumine, Q.C. and Kelvin Edgar for the respondents The Ontario 
Painting Contractors Association, Kelvin Edgar, Herbert Butcher, Robert Yates and Clifford 
Haney; A. M. Minsky, S. B. Wahl and A. Colafranceschi for the respondents The Ontario 
Council of the International Brotherhood of Painters and Allied Trades, The International 
Brotherhood of Painters and Allied Trades, Local 1590 and The International Brotherhood 
of Painters and Allied Trades; Joseph Liberman for The Accoustical Association Ontario. 


DECISION OF THE BOARD; October 15, 1979 


3: This is a complaint filed under section 79 of The Labour Relations Act in which the 
complainants allege that the Ontario Painting Contractors Association, The Accoustical 
Association of Ontario and the Interior Systems Contractors Association through the bar- 
gaining sub-committee of the Ontario Painting Contractors Association, comprised of Kel- 
vin Edgar, Herbert Butcher, Robert Yates and Clifford Haney conducted themselves in ne- 
gotiations with the respondent trade unions on April 11 and 12, 1978 in a manner that was 
arbitrary, discriminatory or in bad faith towards the complainant Sarnia contractors and 
hence in violation of section 136(2) of the Act. The complainants allege that its representa- 
tives at the negotiation sessions were assured during and at the conclusion of the negotia- 
tions that there would be no increase for the Sarnia area effective from May 1, 1979; the 
commencement of the second year of the provincial agreement but the first year it extended 
to cover the Sarnia contractors. The complainants allege that although told by Kelvin Edgar 
at the conclusion of negotiations that their instructions had been followed, a memorandum 
of settlement was signed by the committee without exempting the Sarnia contractors from 
paying wage increases effective from May 1, 1979. The complainants allege further that the 
respondent trade unions knew, or ought to have known, that the respondent contractor 
associations and named individuals were acting in violation of section 136(2) of the Act 
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when they negotiated the memorandum of settlement on April 11 and 12, 1978 and either 
participated in that violation or knowingly condoned it and therefore violated section 14 of 
the Act. In addition the complainants allege that by reason of either participating in or 
knowingly condoning the alleged violation of section 136(2) of the Act the respondent trade 
unions interfered with the administration of an employers’ organization and/or contributed 
support to an employers’ organization contrary to section 57 of the Act. The complainants 
allege further that the collective agreement which provides for second year increases to Sar- 
nia was not approved or ratified in accordance with the provisions of By-law No. 1, clause 62 
of the Ontario Painting Contractors Association. 


4. The complainants seek damages or indemnification for all monies which may be 
awarded to the Ontario Council of the International Brotherhood of Painters and Allied 
Trades as a result of a grievance and resulting arbitration being OLRB File No. 0275-79-M 
in respect of the refusal of the complainant contractors to honour the terms of the provincial 
agreement. Alternatively, the complainants seek a declaration that the Collective Agree- 
ment between the Ontario Painting Contractors Association, Accoustical Association On- 
tario and The Interior Systems Contractors Association with the International Brotherhood 
of Painters and Allied Trades and the Ontario Council of the International Brotherhood of 
Painters and Allied Trades effective May 1, 1978 until April 30th, 1980 is wholly null and 
void or, alternatively, is null and void to the extent that it provides for any increases for the 
second year of its term in the Sarnia area for the period commencing May Ist, 1979; or alter- 
natively that Appendix “A” to the aforesaid Collective Agreement is wholly null and void 
or is null and void to the extent that it provides for any increases for the second year of its 
term in the Sarnia area for the period commencing May Ist, 1979; or alternatively that the 
Local 1590 Sarnia Appendix to Appendix ‘“‘A”’ is wholly null and void. The complainants 
also seek an order that the respondents pay to the complainants such fees and expenses, le- 
gal or otherwise, as they or any of them may have incurred by reason of the violation of Sec- 
tions 136(2), 14 and 4 of The Labour Relations Act. 


¥ Section 136(2) of the Act provides: 


‘““A designated or accredited employer bargaining agency shall not act 
in a manner that is arbitrary, discriminatory or in bad faith in the repre- 
sentation of any of the employers in the provincial unit of employers for 
which it bargains, whether members of the designated or accredited 
employer bargaining agency or not.” 


6. This complaint has its roots in the 1977 legislation of mandatory province-wide 
bargaining on a trade by trade basis in the industrial, commercial and institutional sector of 
the construction industry. Under the legislation the Minister designated The Ontario Paint- 
ing Contractors Association, The Interior Systems Contractors Associations of Ontario and 
the Accoustical Association of Ontario, as the employer bargaining agency to represent in 
bargaining all employers whose employees were represented by: 


(1) The International Brotherhood of Painters and Allied Trades and 
The Ontario Council of the International Brotherhood of Painters 
and Allied Trades; or 


(2) The following Local Unions: 114, 200, 205, 557, 864, 1003, 1080, 
1494, 1590, 1671, 1783, 1824, 1832, 1891, 1904, 1919; or 
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(3) any other Local of the International Brotherhood of Painters and 
Allied Trades which in the future may be chartered to represent 
journeymen and apprentice painters, employees engaged in the 
laying of resilient tiles, ceramic tiles, hardwood tiles, sheet goods, 
linoleum or carpets, or drywall tapers, plasterers, or fireproofing 
applicators. 


in the industrial, commercial and institutional sector of the construction industry in the 
Province of Ontario. The employers’ bargaining agency was empowered to represent in bar- 
gaining all employers bound by or parties to: 


(a) certificates of the Ontario Labour Relations Board granted to the 
Unions or any of them; 


(b) voluntary recognition agreements with the Unions or any of them; 


(c) collective agreements to which the Unions or any of them have 
been or are party to or bound by, covering the industrial, commer- 
cial and institutional sector of the construction industry in the 
Province of Ontario. 


It is important to note that the Painting Contractors Association was not given bargaining 
agency status in its own right but as part of a council comprised of itself and the two other 
contractor associations. The employer bargaining agency designation was dated March 29, 
1978. The minister designated the International Brotherhood of Painters and the Allied 
Trades and the Ontario Council of the International Brotherhood of Painters and Allied 
Trades, as the employee bargaining agency to represent in bargaining all journeymen and 
apprentice painters, employees engaged in the laying of resilient tiles, ceramic tiles, hard- 
wood tiles, sheet goods, linoleum or carpets, or drywall tapers, plasterers, or fireproofing 
applicators represented by: 


(1) The International Brotherhood of Painters and Allied Trades and 
The Ontario Council of the International Brotherhood of Painters 
and Allied Trades; or 


(2) the following Local Unions: 114, 200, 205, 557, 864, 1003, 1080, 
1494, 1590, 1671, 1783, 1824, 1832, 1891, 1904, 1919; or 


(3) any other Local of the International Brotherhood of Painters and 
Allied Trades which in the future may be chartered to represent 
journeymen and apprentice painters, employees engaged in the 
laying of resilient tiles, ceramic tiles, hardwood tiles, sheet goods, 
linoleum or carpets, or drywall tapers, plasterers, or fireproofing 
applicators; 


in the industrial, commercial and institutional sector of the construction industry in the 
Province of Ontario. The employee bargaining agent was empowered to represent in bar- 
gaining all employees bound by or parties to: 
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(a) certificates of the Ontario Labour Relations Board granted to the 
Unions or any of them; 


(b) voluntary recognition agreements with the Unions or any of them; 


(c) collective agreements to which the Unions or any of them have 
been or are party to or bound by, covering the industrial, commer- 
cial and institutional sector of the construction industry in the 
Province of Ontario. 


The employee bargaining agency designation was dated April 12, 1978. 


oh The effect of the legislation and the designations referred to above is to vest in the 
two bargaining agencies the right to conclude a collective agreement covering all of the con- 
tractors and employees referred to in the designations. Individual contractors and/or associ- 
ations of contractors are not permitted to negotiate with and enter into collective agree- 
ments covering these employees. Similarly, no individual local union or council of trade 
unions is permitted to enter into a collective agreement covering these employees. The bar- 
gaining structure established by statute vests full authority in the designated bargaining 
agencies. 


8. The Ontario Painting Contractors Association advised its constituent chapters by 
written notice of a meeting to take place at 2:00 p.m. on Monday April 10, 1978 for the pur- 
pose of discussing and preparing strategy for negotiations scheduled to commence on Tues- 
day, April 11, 1978. The Ontario Painting Contractors Association, as a component of the 
employer bargaining agency, was authorized to negotiate an appendix to the Master Agree- 
ment between the designated bargaining agencies, containing terms and conditions pertain- 
ing to painters. The evidence establishes that the preliminary meeting of April 10th took 
place and was followed by two days of negotiations with the trade union bargaining agency 
which resulted in a signed Memorandum of Settlement covering the terms and conditions 
which were to be included in Appendix ‘“‘A”’ to the Master Agreement. The negotiation of 
the master portion of the agreement and the other appendicies to it were not completed un- 
til September 8, 1978. 


D: Mr. Kelvin Edgar, the President and General Manager of the Ontario Painting 
Contractors Association, presided over the April 10th meeting. The meeting was attended 
by representatives from each chapter of the Association. Mr. Edgar explained the mechan- 
ics of province-wide bargaining as related to the painting contractors and advised that the 
union ratification of any memorandum of settlement would be on a province-wide — | em- 
ployee | vote — basis. He confirmed that the Sarnia contractors would not be covered by the 
provincial agreement until May 1, 1979 as their existing agreement did not expire until April 
30, 1979. He then reviewed the union demands which has been received by mail. Each of the 
area representatives was canvassed as to the position being taken by its chapter in the nego- 
tiation of the contract. It is important to note that in the canvassing of positions no votes on 
resolutions were taken at this point. After the positions had been canvassed a sub-commit- 
tee was struck to formulate a proposal to put before the union the next day and to carry on 
face to face negotiations with the union. Mr. Kelvin Edgar, along with Mr. Herbert Butch- 
er, Vice-President, Mr. Clifton Hanes, Secretary/Treasurer, and Mr. Bob Yates, Director 
from Sudbury, were appointed to the sub-committee by those present. They met privately 
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during the evening of April 10th and presented a draft proposal to the provincial representa- 
tives on the morning of April 11th prior to commencing face to face negotiations with the 
union. The Sarnia chapter of the Ontario Painting Contractors Association was represented 
by Mr. Jack Dempsey, the General Manager of C. H. Heist Ltd., Sarnia, and a director of 
the Association and by Mr. Jim Redmond, the President of K. L. McCormick Ltd., a long 
standing member of the Association. 


10. The Sarnia local of the International Brotherhood of Painters and Allied Trades 
submitted a list of local demands by letter to Mr. Edgar dated April 3, 1978 over the signa- 
ture of Mr. Ron Last, the local business representative. The union was requesting a two 
hour show-up time for inclement weather, the continuance of the cost of living clause and 
improvements to a number of other premiums. These demands were communicated to Mr. 
Redmond by Mr. Edgar at the outset of the April 10th meeting. Mr. Dempsey was an hour 
late for the meeting and did not arrive until about 3:00 p.m. Mr. Redmond testified that he 
advised the meeting that Sarnia would not entertain a second year wage increase because it 
would already be paying rates in excess of those paid elsewhere in the province. The Sarnia 
contractors were required to pay wage increases of $1.37 per hour under the last year of the 
local agreement. He advised further that Sarnia was adamant that there would be no show- 
up time guarantee as proposed by the Sarnia local and further that the cost of living clause 
must be struck along with the other local demands. He admitted in cross-examination that 
he indicated to the directors that Sarnia would be willing to pay additional monies in excess 
of its first year monies provided the total increase for the province was greater than what 
Sarnia was paying. Mr. Dempsey, after his arrival, stressed the Sarnia opposition to show- 
up time payment and emphasized the hold position generally. The evidence establishes that 
six of the eleven chapters present at the April 10th meeting took the position that there 
should be no wage increase of any kind. Mr. Redmond replied in the negative when asked in 
cross-examination if he had put forward the Sarnia position for no increase on any different 
terms than the other five chapters who had adopted a similar position. 


i The sub-committee met with the Directors at large on the morning of April 11, 
1978 and tabled a draft proposal calling for a uniform across the Board increase in both years 
of the province-wide agreement. After some discussion it was agreed by majority vote to ta- 
ble an offer of 40¢ first year and 40¢ second year. There is no evidence that either Mr. 
Dempsey or Mr. Redmond voted against tabling the uniform proposal or that they spoke 
out against it. Mr. Dempsey testified that he asked Bob Yates, as he did every time the sub- 
committee returned, how does it affect Sarnia and was advised that it did not affect Sarnia. 
Mr. Yates does not recall being asked the question at any time during the negotiations. The 
sub-committee returned to the directors with each counter proposal from the union and the 
evidence establishes that no decisions were taken by the sub-committee without full consul- 
tation with the other directors of the Association. Mr. Ron Last, the Sarnia business agent, 
left the negotiations some time on April 11th. The evidence is that he did so after he was ad- 
vised by Mr. Edgar that Sarnia would get no more or no less than the other areas of the prov- 
ince. Mr. Last called Mr. Redmond on the evening of April 11th and suggested they meet. 
He was rebuffed by Mr. Redmond. During the course of negotiations on April 12th the sub- 
committee returned from meeting with the union to advise that the parties were only pen- 
nies apart. After a discussion it was agreed by a vote of 13 to 2 to propose a uniform increase 
of 40¢ effective May 1, 1978 and a further 55¢ effective May 1, 1979. There is no evidence 
that the Sarnia representatives voted against the proposal or spoke out in opposition. Mr. 
Dempsey maintains that he asked Bob Yates how it affected Sarnia and was told not at all. 
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Mr. Yates does not recall the conversation. The proposal was put to the union and accepted 
as the basis of a settlement between the parties. 


12. The Sarnia local was not successful in achieving a show-up time provision or the 
other local demands which it had tabled and the settlement did not incorporate the cost of 
living clause which had been included in the 4 year Sarnia agreement. Mr. Edgar read out 
the terms of settlement to the assembled directors. Mr. Redmond testified that he asked Mr. 
Edgar how the settlement affected Sarnia and was told “‘as per your instructions.”” Mr. 
Dempsey testified that he heard Mr. Edgar’s reply. Mr. Edgar, however, testified that he 
told Mr. Redmond that the sub-committee had gotten rid of the Sarnia demands and denied 
that he used the words ‘“‘as per your instructions.”” He did advise Mr. Redmond that Mr. 
Cairns of the International would be going to Sarnia to sell the deal. A memorandum of set- 
tlement constituting full settlement of all matters in dispute was drawn up and signed by the 
parties. Neither Mr. Dempsey nor Mr. Redmond remained for the drafting and signing of 
the memorandum. The memorandum, dated April 12, 1978, provided for uniform wage in- 
creases of 40¢ per hour effective May 1, 1978 and 55¢ per hour effective May 1, 1979. It is 
important to note that the rates across the province were not uniform prior to the April, 
1978 negotiations and, excluding Sarnia, ranged from $9.10 per hour to $10.55 per hour 
after the May 1, 1978 increase. Although specific reference is made to Hamilton, Kitchener 
and Kingston in respect of an hours of work provision to be contained in their respective 
local appendicies, and although specific reference is made to London and Windsor in re- 
spect of industry promotion, the memorandum does not contain any term or specifically ref- 
erable to Sarnia. 


AS. Copies of the memorandum were forwarded to the association directors within a 
few days of signing. Mr. Redmond testified that although he observed that there was no ref- 
erence to a Sarnia exemption from the second year increase, he thought it had been covered 
off in negotiations and when asked about it by Dave Butt, the General Manager of the Sar- 
nia Construction Association, he replied that he had Kelvin Edgar’s word. Mr. Dempsey 
testified that he did not see the signed memorandum until November/December, 1978. He 
acknowledged, however, that Mr. Last, the local business agent, advised him on or about 
April 17th that the union had ratified a settlement calling for a 55¢ per hour increase in the 
second year. He too was of the belief that Sarnia was exempt from the second year wage in- 
crease and testified that he told Mr: Last that there was ‘‘no way’”’. A summary of the settle- 
ment under the letterhead of the Ontario Painting Contractors Association and over the sig- 
nature of Mr. Edgar was forwarded to all members of the association on April 24, 1978. 
There is no mention of any special status for Sarnia in the summary. A summary of the pro- 
vincial appendicies to the Master Agreement was circulated from the office of the Ontario 
Painting Contractors Association in November, 1978. There is no summary for Sarnia which 
is shown as blank. Mr. Edgar testified that the Sarnia figures were not computed because the 
impact of the local COLA clause was not known at the time. He admitted, however that he 
could have obtained this information from the Sarnia contractors. He also testified that he 
did not list the Sarnia figures because Mr. Redmond had complained in the past about the 
publication of labour charge cards. 


14. Mr. Dave Butt received a call from representatives of Ontario Hydro shortly after 
the release of a Sarnia Construction Association labour relations bulletin dated November 
14, 1978. The bulletin stated that under the provincial painters agreement there would be no 
increase for Sarnia in the second year. Mr. Butt was advised by Hydro that the agreement it- 
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self, which had been concluded in all its parts on September 8th, did not exempt Sarnia from 
the second year wage increase of 55¢ an hour. Mr. Butt contacted Mr. Redmond who was in 
San Francisco on Ontario Painting Contractors Association business. He in turn contacted 
Mr. Edgar who was also in San Francisco and asked about the agreement. Mr. Edgar, who 
was awakened by the call, replied that his notes were in Toronto and he would get back to 
him. Mr. Redmond called Mr. Edgar again on Monday, November 27th and testified that 
Mr. Edgar told him his notes showed Sarnia in hold and that he would discuss it with the un- 
ion. Mr. Edgar’s version of the events is markedly different. He testified that the COLA 
clause had not been discussed in bargaining and he wanted to check with the union as to 
whether or not it would be in force in the last year of the 4 year Sarnia agreement. He tes- 
tified that he was informed that it would be and he then communicated this information to 
Mr. Redmond. Mr. Redmond testified that he again called Mr. Edgar on December 1, 1978 
and was told that Sarnia would have to live with the collective agreement. Mr. Redmond ad- 
mitted in cross-examination that up to this time he had not communicated to anyone in the 
Ontario Painting Contractors Association that, in his mind, the agreement did not set out 
what it was supposed to. 


15. In the meantime Mr. Dempsey called Mr. Yates in late November and asked him 
if he remembered the agreement whereby there would be no second year increase for Sar- 
nia. Mr. Dempsey testified that Mr. Yates said “‘yes” and that he then asked Mr. Yates to 
call Mr. Butt. Mr. Butt testified that Mr. Yates called and confirmed that it had been agreed 
that there would be no increase for Sarnia in the second year. Mr. Yates acknowledges that 
he received the call from Mr. Dempsey and that he in turn made the call to Mr. Butt but he 
maintains that he said to both that there was “‘no increase on the Sarnia contract.”’ He an- 
swered in the negative when asked if he ever agreed with the Sarnia representatives that 
there would be no increase for Sarnia in the second year of the provincial agreement. 


16. In December Mr. Butt called Mr. Edgar and complained about the Ontario Asso- 
ciation’s treatment of the Sarnia painting contractors and advised that proceedings might be 
launched for a breach of section 136(2) of The Labour Relations Act. By letter dated Febru- 
ary 12, 1979 the Sarnia painting contractors advised that these proceedings would be initiat- 
eds 


Wie The Board heard evidence from all four members of the sub-committee and in ad- 
dition from six directors of the Ontario Painting Contractors Association who were not on 
the sub-committee but who were present at the meetings of April 10 through 12, 1978. None 
of these persons were of the understanding during the negotiations or at the conclusion that 
Sarnia was to be exempt from the second year wage increase. Mr. Ronald Ault testified that 
he never heard anyone promise Sarnia there would be no increase in the second year. It was 
his understanding that if the majority voted for a proposal it would be accepted. Mr. R. Has- 
tuck, the director from Waterloo gave similar evidence as did Mr. Paul Pfister, Kingston, 
Mr. Charles Palmer, Hamilton and Mr. George Mumory, a director from Toronto. None 
heard any special assurances being given to the Sarnia representatives and none recall the 
Sarnia position being forcefully put to the other directors. 


LS: There are 186 contractors across the province who are covered by the provincial 
agreement. These contractors employ approximately 3,000 painters. There is no evidence 
that any of the painting contractors covered by the provincial agreement with the exception 
of the complainant contractors in this case, are failing to abide by the terms of the provincial 
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agreement. The evidence establishes that Bagwell Coatings, the largest painting contractor 
based in Sarnia, is abiding by the terms of the provincial agreement. 


12: The primary issue in this case is the alleged section 136(2) violation. If the com- 
plainants are unsuccessful in establishing a violation of this section, the allegations against 
the union must also fail. 


20. Counsel for the complainants asks the Board to find on the evidence that Mr. 
Redmond articulated the Sarnia position to those present at the April 10th strategy meeting. 
He asks the Board to find further that those present, and in particular the bargaining sub- 
committee, understood that Sarnia was paying a $1.37 increase during the first year of the 
provincial agreement under the terms of its subsisting collective agreement and was ina hold 
position for the second year of the provincial agreement. He asks the Board to find thirdly, 
that the bargaining sub-committee either negotiated an agreement which exempted Sarnia 
from second year wage increases and then signed a memorandum which did not contain such 
an exemption or alternatively, led the Sarnia representatives to believe that they were nego- 
tiating such an agreement when in fact they were negotiating an agreement which contained 
a uniform wage increase. In support of these alternative theories, counsel for the complain- 
ants relies on the evidence of Mr. Dempsey that throughout the negotiations he asked Mr. 
Yates how the packages affected Sarnia and was told not at all. He relies on the evidence of 
Mr. Redmond, as corroborated by Mr. Dempsey, that at the conclusion of the negotiations 
Mr. Redmond was assured by Mr. Edgar that the negotiations had been conducted “‘as per 
your instructions” and that Mr. Cairns would be going to Sarnia to sell the deal. Counsel 
maintains that Mr. Last left the meeting and attempted to deal directly with Mr. Redmond 
and that Mr. Cairns was intending to go to Sarnia because in fact there was to be no wage in- 
crease for Sarnia in the second year of the provincial agreement. He argues that the sum- 
mary of provincial appendicies (Exhibit #8) showed no figures for Sarnia because there was 
not to be an increase for the second year. He maintains that both Mr. Redmond and Mr. 
Dempsey conducted themselves throughout the negotiations and in the period up to De- 
cember, 1978 in the belief that there was to be no increase for Sarnia in the second year. He 
asks the Board to accept that Mr. Yates admitted to Mr. Dempsey and Mr. Butt that there 
was to be no increase for Sarnia in the second year and find in favour of the complainants on 
this evidence alone. In addition he asks the Board to draw inferences favourable to his posi- 
tion from the reaction of Mr. Edgar when contacted by Mr. Redmond in San Francisco and 
from Mr. Edgar’s decision to approach the union in respect of the operation of the COLA 
clause in the last year of the Sarnia agreement. Counsel for the complainants asks the Board 
to find, having regard to the foregoing and to the decision of the bargaining agent to sign a 
memorandum of settlement and later a collective agreement which did not exempt Sarnia 
from second year wage increase, that there has been a breach of the duty of fair representa- 
tion contained in section 136(2) of the Act. 


el, Counsel for the Ontario Painting Contractors Association and its officials takes a 
different view of the evidence. He asks the Board to find that while the Sarnia position was 
put forward by Mr. Redmond on April 10th it was put forward on the same terms and given 
the same consideration as the positions advanced by the other chapters of the association. 
He maintains that the bargaining sub-committee was empowered to prepare an initial pro- 
posal, did so, and communicated its decision to table a uniform wage offer to the directors. 
He asks the Board to find that the sub-committee acted at all times on the basis of decisions 
collectively taken by the directors including the representatives from Sarnia. He asks the 
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Board to find that the Sarnia representatives failed to participate fully in the deliberations of 
the directors to the extent they appreciated what was going on. It is the contention of coun- 
sel for the respondent trade unions that the Sarnia representatives did not understand the 
role of the employer bargaining agency in the province-wide structure and did not, there- 
fore, realize that Sarnia was no longer the master of its own house as it had been in the past. 
It is his position that under the legislation the employer bargaining agency was not required 
to settle on the basis proposed by Sarnia although it was required to exhibit an honesty of 
purpose in its collective decision making. He maintains that the Sarnia representatives, hav- 
ing remained silent in the group deliberations from the point at which the sub-committee 
proposed offering a package containing a uniform wage increase until some seven months 
after the conclusion of a settlement on the basis of a uniform wage increase, cannot now ar- 
gue a breach of section 136(2). Counsel for the Ontario Painting Contractors Association 
submits that much of the evidence relied upon by the complainants supports inferences 
other than those argued by the complainants. He maintains that Mr. Last left the meetings 
and contacted Mr. Redmond not because he understood that Sarnia was to get no wage in- 
crease in the second year but because the Sarnia local demands were discarded in their entir- 
ety. Similarly, he maintains that Mr. Cairns was to go to Sarnia, not because there was to be 
no increase in the second year but because the Sarnia local demands had not been achieved. 
He asks the Board to accept that the Sarnia rates are not shown in the summary of provincial 
appendicies (Exhibit #8) because of the uncertainty caused by the operation of the COLA 
clause in the last year of the Sarnia agreement. He asks the Board to accept Mr. Yates’ ver- 
sion of his conversations with Messrs. Dempsey and Butt and to find, therefore, that he did 
not make an admission but communicated his understanding that there was no increase on 
the Sarnia contract during the term of its operation. Counsel maintains that the evidence 
does not support the conspiracy theory advanced by the complainants and does not support, 
therefore, the finding that the Sarnia contractors were treated in an arbitrary or discrimina- 
tory manner or in bad faith. 


Does Although this is the first case to come before the Board in which it is alleged that 
section 136(2) of the Act has been violated, the Board has dealt with complaints under sec- 
tion 60 of the Act since its enactment in 1971. Section 60, which is framed in essentially iden- 
tical language to section 136(2), prohibits a trade union from acting in a manner which is ar- 
bitrary discriminatory or in bad faith in the representation of employees in the bargaining 
unit. The Board described the extent of the duty imposed under Section 60 of the Act in the 
leading Walter Prinesdomu case, [1975] OLRB Rep. May 444 in the following terms: 


“The prohibition against bad faith and discrimination describe conduct 
in a subjective sense — that an employee ought not to be the victim of 
the ill will or hostility of trade union officials or of a majority of the 
members of the trade union ... Bad faith and discrimination constitute 
the outer limits of majoritarianism and official action, preventing a 
trade union from singling out certain individuals for unfair treatment 


In using the word arbitrary both the United States Supreme Court and 
the Legislature of this province must have envisaged the duty constitut- 
ing more than the simple castigation of subjective ill-will in that any 
other interpretation would render use of this word superfluous ... 

Some insight is gained from the Vaca case wherein Justice White juxta- 
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posed the word arbitrary with the word ‘perfunctory’ and observed that 
a trade union, ‘in a non-arbitrary manner [must] make a decision as to 
the merits of particular grievances.’ It could be said that this description 
of the duty requires the exclusive bargaining agent to put ‘its mind’ to 
the merits of a grievance and attempt to engage in a process of rational 
decision-making that cannot be branded as implausible or capricious.” 


23. The failure of the union to process an individual’s grievance to arbitration has 
given rise to the majority of section 60 complaints. In dealing with these complaints the 
Board has made it clear that section 60 does not require a trade union to process all griev- 
ances to arbitration. The union is expected to apply itself to the merits of each grievance and 
to treat individuals fairly and without hostility. It is understood, however, that the union is 
expected to weed out unfounded grievances and is entitled to subordinate the interest of the 
individual to the legitimate interest of the majority. The extent of the duty as defined in the 
Prinesdomu case, supra, and as applied in the grievance cases has equal application and has 
been so applied in section 60 cases dealing with trade union conduct in the negotiation of the 
collective agreement. The duty, while it requires a trade union to consider the competing in- 
terests within the bargaining unit, does not prohibit it from making trade-offs in the interest 
of the majority. In the James Mason case [1979]OLRB Rep. Feb. 116, a case in which a 
group of students alleged a contravention of Section 60 on the basis of a negotiated settle- 
ment which established a 42¢ per hour differential between student labourers and labourers, 
the Board, in dismissing the complaint, stated: 


“It is all very well for the complainants to say that the respondent 
should exercise brinkmanship with the Corporation. As the Board 
noted in the Canadian Union of Public Employees, Local 1749 case, 
[1976] OLRB Rep. Sept. 508, and in the Ford Motor Company of Can- 
ada, Limited case, [1973] OLRB Rep. Oct. 519, that in an effort to ob- 
tain the maximum benefits for its membership a trade union may be 
forced to make critical choices and trade-offs that may affect its mem- 
bership unequally and that a trade union may be required to go so far as 
to abandon the interests of certain individual members. Trade-offs be- 
tween trade unions and employers form the essence of collective bar- 
gaining. Trade unions frequently have to balance the interests of vari- 
ous groups within the bargaining unit, such as, for example, the skilled 
employee and the unskilled employee or the older employee and the 
younger employee when benefits are to be gained in improvements to 
the pension plan or the hourly rate. The Board is satisfied that the re- 
spondent has exerted equal effort on behalf of all classifications in the 
bargaining unit. The membership of the respondent does not act in bad 
faith and does not discriminate against students merely because it ac- 
cepts a differential in wages between labourers and students and de- 
clines to go to the brink or beyond the brink ofa strike or lockout.” 


(See also David Matthews [1976] OLRB Rep. June 283.) The Board has also made it clear 
that section 60 is not designed to allow the Board to impose internal negotiation and ratifica- 
tion procedures upon the trade union because the Board believes them to be “‘more con- 
gruent with effective collective bargaining.” (See George Magold, Tom Houston and others 
[1975] OLRB Rep. Oct. 758 and Jack P. Fogal [1976] OLRB Rep. Aug. 428.) If the proce- 


950 


dures themselves do not give rise to a breach of the duty the Board confines itself to a review 
of the quality of the union’s decision-making vis-a-vis the duty imposed by the section. 


24. Section 136(2) of the Act serves the same purpose as Section 60; that is “‘to protect 
individuals from the collective so sanctioned to act on their behalf.’ Section 60 protects indi- 
vidual employees from arbitrary, discriminatory or bad faith treatment at the hands of the 
bargaining agent. Section 136(2) protects individual contractors from arbitrary, discrimina- 
tory or bad faith treatment at the hands of their designated or accredited bargaining agency. 
The standard of representation is the same in each case and in the view of the Board its Sec- 
tion 60 jurisprudence is relevant and directly applicable to cases coming before it under sec- 
tion 136(2). 


2a The respondent contractor associations in this case have been designated under 
the act to represent the complainant contractors in bargaining. As the designated bargaining 
agency all the rights, duties and obligations of the complainant contractors under the Act 
are vested in the employer bargaining agency for the purpose of conducting bargaining and 
concluding a collective agreement. We start with the proposition, therefore, that the com- 
plainant contractors are legislated members of the collective and as such are subject to the 
decisions made by the employer bargaining agency in the negotiation of the provincial 
agreement so long as those decisions do not evidence arbitrary, discriminatory or bad faith 
conduct within the meaning of section 136(2) of the Act. The complainant contractors do 
not have an absolute right under the statute to have their local bargaining objectives pur- 
sued and cannot succeed, therefore, simply on the basis that these objectives were aban- 
doned. 


26. There is no allegation in this case that the procedures adopted by the bargaining 
agency placed the complainants at a disadvantage. The representatives of the complainants 
were notified of the strategy meeting held on April 10th and were permitted to participate 
fully. The statutory framework was described and in particular its effect on the Sarnia con- 
tractors was discussed. The sub-committee, which was duly struck to conduct face to face 
bargaining, reported to and took direction from the directors, including the Sarnia repre- 
sentatives throughout the negotiations. The terms of the proposed memorandum was re- 
viewed with the directors before the document was signed. 


Of The complainants in this case allege that they were the victims of the misrepresen- 
tation and deception of the bargaining sub-committee. It is their contention that they were 
led to believe that their bargaining objectives were being realized when in fact they were 
not, or if they were being realized, they were discarded at the last moment. The evidence, 
however, when viewed in the context of a collective bargaining setting, does not permit the 
Board to draw the conclusions urged by the complainants. The evidence establishes that Mr. 
Redmond advanced the Sarnia position at the meeting held on April 10, 1978. He made it 
clear that Sarnia did not want to pay a wage increase in the second year of the provincial 
agreement (their first year under the provincial agreement) and was opposed to the granting 
of any of the Sarnia local demands. The Board is satisfied on the evidence, however, that the 
purpose of the April 10th meeting was to lay the groundwork for bargaining and that the 
Sarnia representatives should have known that positions put forward were “‘opening”’ posi- 
tions for the purpose of facilitating the preparation of a first proposal. Five other areas also 
took the position of no wage increase at the April 10th meeting and Mr. Redmond admitted 
that he did not put the Sarnia position on terms any different than the other five. There was 
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no uniformity in wage rates from area to area and while Sarnia was required to pay a $1.37 
increase under the local agreement during the first year of the provincial agreement the Sar- 
nia position must be characterized on the evidence as but one of six “‘no increase”’ positions 
which had to be considered along with the others. 


28. If Messrs. Redmond and Dempsey were of the view that the employer bargaining 
agency was required to table their April 10th proposal with the union they should have been 
disabused of that belief when the directors met on the morning of April 11th. The sub-com- 
mittee had come to the not altogether surprising decision that the negotiation of a provincial 
agreement would be expedited if it were to offer a wage increase on a uniform basis. The 
proposed first offer was put to the directors, including the representatives from Sarnia, and 
approved by vote. There was no attempt to deceive or mislead. With the casting of votes the 
function of the assembled directors had changed from one of setting out initial bargaining 
positions to one of approving offers to be tabled with the trade union. Messrs. Redmond 
and Dempsey, for whatever reason, remained silent. Mr. Dempsey testified that with each 
proposal he asked Mr. Yates, a fellow director on the sub-committee, how it affected Sarnia 
and was told that it did not. Mr. Dempsey, by his own evidence, did not specify whether he 
_ was inquiring about the first or second year and hence, even if we were to accept his evi- 
dence on the point, which we are not prepared to do in the face of Mr. Yates’ denial and in 
the absence of corroboration from the director sitting between them, it would be of little or 
no assistance to the Board. Mr. Redmond said nothing during the negotiation process which 
took place on April 11th and 12th. In the absence of any evidence that they were given pri- 
vate assurances that their April 10th position would be advanced thereby justifying their si- 
lence, the conduct of the respondents in this matter must be viewed against the silence of 
Messrs. Redmond and Dempsey at the critical meeting on the morning of April 11th and 
during the subsequent negotiations. 


29. A copy of the memorandum was sent to all directors within 1 week of the conclu- 
sion of negotiations and a summary of its contents, including the uniform wage increase, was 
circulated to all members of the Ontario Painting Contractors Association by notice dated 
April 24, 1978. The negotiation of the province-wide agreement in its entirety was not com- 
pleted until September 8, 1978. Clearly, the circulation of both the Appendix “‘A”’ memo- 
randum and an accurate summary of its contents at a time when the provincial agreement 
was still being negotiated is inconsistent with the alleged attempt to mislead the Sarnia rep- 
resentatives. Similarly, the openess in communication immediately following the conclusion 
of negotiations negates whatever adverse inference might be drawn from the failure to rec- 
ord the Sarnia rates on the summary sheet (Exhibit #8) and causes the Board to conclude 
that the Sarnia rates were not circulated in November for the reasons given in evidence by 
Mr. Edgar. The manner in which the agreement was negotiated and the openess in commu- 
nication immediately following the conclusion of negotiations also negates whatever ad- 
verse inference might be drawn from the reaction of Mr. Edgar to the call from Mr. Red- 
mond in San Francisco on November 24th. 


BO. Mr. Redmond testified that he was told by Mr. Edgar that the agreement had 
been negotiated ‘‘as per instructions.” In the absence of any evidence to establish that Mr. 
Redmond instructed Mr. Edgar other than to put forward an initial bargaining position 
along with the positions put forward by the other areas we accept Mr. Edgar’s evidence that 
he did not use the words “‘as per your instructions.”’ Having negotiated an agreement which 
did not contain any of the Sarnia local union demands including show-up time, which Mr. 
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Dempsey characterized as a strike issue, and the COLA, which was in the Sarnia local 
agreement, Mr. Edgar may have conveyed the impression that Sarnia’s interests had been 
protected. He did not however assure Mr. Redmond that there would be no increase for 
Sarnia in the second year. Furthermore, having regard to the failure of Mr. Last to achieve 
any of his local demands we do not attribute his withdrawal from the negotiations, nor his 
contact with Mr. Redmond, nor the decision to send Mr. Cairns to Sarnia as supportive of 
the conclusion suggested by the complainants. We are of the view that Mr. Last withdrew 
because of his inability to negotiate the Sarnia local demands and that Mr. Cairns was slated 
to go to Sarnia because of Mr. Last’s withdrawal and the absence of Sarnia local demands 
from the settlement. 


SL: Mr. Yates denied that he admitted to Mr. Dempsey and subsequently to Mr. Butt 
that it was understood during bargaining that Sarnia would not pay a wage increase in the 
second year of the agreement. He testified that he told both Mr. Dempsey and Mr. Butt that 
there was not to be an increase on the contract (meaning the existing Sarnia contract) and 
further that he was never of the belief that Sarnia was exempt from the second year increase 
contained in the provincial agreement. The Board has found that the Sarnia position, al- 
though put forward by Mr. Redmond on April 10th in the preliminary discussion, was never 
reiterated or otherwise advanced during the actual bargaining when decisions were being 
taken by vote. None of the directors who testified held the view during or after negotiations 
that Sarnia was to be exempt from the second year wage increase. In the result we accept 
Mr. Yates’ evidence on the point and find that while he may have expressed himself in sucha 
way as to create a misunderstanding as to his belief, he did not make the admission he was 
thought to have made by Mr. Dempsey and Mr. Butt. 


oo The evidence does not support the finding that the complainant contractors were 
sold out or victimized by the ill-will of the employer bargaining agency. The bargaining sub- 
committee conducted themselves in an open and responsive manner vis-a-vis the directors 
of the Association including the Sarnia representatives. There is no evidence to support the 
finding that the bargaining sub-committee failed to put its mind to the Sarnia position to the 
extent that the Sarnia position was advanced. The Sarnia representatives, perhaps because 
they did not appreciate the nature of the provincial bargaining structure, did not respond to 
the dynamics of the bargaining process as they should have if they expected their position to 
be given special consideration. In the result the Board finds that the complainants were not 
subject to arbitrary, discriminatory or bad faith representation by the respondent associa- 
tions and named individuals and hereby dismisses the complaint against the respondent 
associations and named individuals. 


337 In the face of a finding that section 136(2) has not been violated the complaint 
against the respondent trade unions must also fail. Accordingly the Board hereby dismisses 
the complaint against the respondent trade unions. 


34. The evidence establishes that the painting contractors whose bargaining rights are 
vested in the employer bargaining agency, with the exception of the complainant contrac- 
tors in this case, have been and continue to abide by the terms of the province-wide agree- 
ment. Accordingly, even if there was a requirement to ratify, we are satisfied that the mem- 
ber contractors have ratified the agreement by their acceptance of its terms. Accordingly, 
we hereby declare that the Master Agreement between The Ontario Painting Contractors 
Association, Accoustical Association of Ontario, The Interior Systems Contractors Associ- 
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ation and The International Brotherhood of Painters and Allied Trades and The Ontario 
Council of the International Brotherhood of Painters and Allied Trades which is effective 
from May 1, 1978 is in full force and effect. 


1216-79-R United Steelworkers of America, Applicant, v. Dominion Steel 
Export Co. Ltd. (Domex), Respondent. 


Appropriateness — Bargaining Unit — Certification - Employer using students during school 
vacation period but no part-timers — Whether part-timers excluded when excluding students from unit 


BEFORE: George W. Adams, Chairman, and Board Members C. Ballentine and W. Gib- 
son. 


APPEARANCES: Gerry Reeds and Mary Shane for the applicant; Philip J. Wolfenden for the 
respondent. 


DECISION OF THE BOARD; October 25, 1979 


1. This is an application for certification. 


4. The Board further finds that all employees of the respondent company in Brama- 
lea, Ontario, save and except foremen, persons above the rank of foreman, office and sales 
staff, persons not regularly employed for more than twenty-four (24) hours per week and 
students employed during the school vacation, constitute a unit of employees of the respon- 
dent appropriate for collective bargaining. 


5. At the hearing the respondent indicated that it did have a practice of employing 
students during the school vacation period, but that it did not have a current practice of em- 
ploying part-time employees. A question therefore arose whether or not the Board would 
only exclude students employed during the school vacation period. In Plummer Memorial 
Public Hospital [1979] OLRB Rep. May 433, the Board refused to exclude students em- 
ployed during the school vacation period from a unit of part-time employees, notwithstand- 
ing the agreement of the parties to such an exclusion. The Board indicated that its practice 
of including students employed during the school vacation period in a bargaining unit of 
part-time employees is predicated upon the belief that students employed during the school 
vacation period could not form a viable bargaining unit standing alone. Even if they could, 
the result would be to create an unduly fragmented situation. A similar problem arose in 
Kafko Manufacturing Limited Board File No. 0835-79-R, Sept. 26, 1979, (as yet unreport- 
ed). In that case, applicants had to be certified for a bargaining unit comprised of both part- 
time employees and students employed during the school vacation, although the respondent 
only employed summer students. The respondent took the position that the application 
should be dismissed in that there were no part-time employees at the date of application and 
no history of them being employed by the respondent. This meant that the bargaining unit 
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would be comprised of students alone in the respondent’s submission and that such a re- 
stricted bargaining unit would be inappropriate. The Board reviewed its policy with respect 
to part-time employees and summer students, indicating that it was its practice to deal with 
these two groups in tandem whenever asked by an applicant or respondent to include or ex- 
clude either group from a unit. The effect of the respondent’s submission in Kafko would 
have been to deny students access to collective bargaining and accordingly, the unit was 
granted as requested by the applicant. Against all of this background, the Board is satisfied 
that it should continue to approach these two kinds of employees in tandem to avoid poten- 
tial fragmentation in the future. Accordingly, we have described the bargaining unit in this 
case as we have above despite the lack of history of part-time employees being employed by 
the respondent. 


ae A certificate will issue to the applicant with respect to the said bargaining unit. 


1185-78-M Ontario Public Service Employees Union, Applicant, v. Durham 
College, Respondent. 


Employee — Reference — Confidential and managerial exclusions under The Colleges Collec- 
tive Bargaining Act, 1975, reviewed — Whether maintenance foreman excluded from support staff bar- 
gaining unit 


BEFORE: R.O. MacDowell, Vice-Chairman and Board Members D.B. Archer and F.W. 
Murray 


DECISION OF THE BOARD; October 18, 1979 
I 


ie This is a reference under section 82 of The Colleges Collective Bargaining Act, 
1975 (hereinafter referred to as “‘the Act.) The Board, in a decision dated December 21st, 
1978, appointed a Labour Relations Officer to meet with the parties and enquire into the 
duties and responsibilities of a number of employees. The parties were able to resolve all of 
the outstanding issues between them except the status of two employees: P. Koeslag and B. 
Smart. This decision is, therefore, confined to that issue. 


2 The provisions of the Act most relevant to our consideration are as follows: 


“82. If, in the course of bargaining for an agreement or during the pe- 
riod of operation of an agreement, a question arises as to whether a per- 
son is an employee including a question as to whether a person em- 
ployed as a chairman, department head, director, foreman or 
supervisor is employed in a managerial or confidential capacity pur- 
suant to clause | of section | and the schedules, the question may be re- 
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ferred to the Ontario Labour Relations Board and its decision thereon 
is final and binding for all purposes... 


1(1) ‘person employed in a managerial or confidential capacity’ means a per- 
son who, 


(i) is involved in the formulation of organization objectives and pol- 
icy in relation to the development and administration of programs 
of the employer or in the formulation of budgets of the employer, 


(ii) spends a significant portion of his time in the supervision of em- 
ployees, 


(iii) is required by reason of his duties or responsibilities to deal for- 
mally on behalf of the employer with a grievance of anemployee, 


(iv) is employed in a position confidential to any person described in 
subclause 1, il Or ill, 


v) is employed in a confidential capacity in matters relating to em- 
ployed pacity g 
ployee relations, 


(vi) is not otherwise described in subclauses i to v but who, in the opin- 
ion of the Ontario Labour Relations Board should not be included 
in a bargaining unit by reason of his duties and responsibilities to 
the employer; 


SCHEDUEEZ 


The support staff bargaining unit includes the employees of all boards 
of governors of colleges of applied arts and technology employed in po- 
sitions or classifications in the office, clerical, technical, lealth care, 
maintenance, building service, shipping, transportaion, cafeteria and 
nursery staff but does not include, 


(i) foreman, 
(ii) supervisors, 
(iii) persons above the rank of foreman or supervisor; 


(iv) persons employed in a confidential capacity in matters related to 
employee relations or the formulation of a budget of a college of 
applied arts and technology or of a constituent campus of a college 
of applied arts and technology including persons employed in cler- 
ical, stenographic or secretarial positions, 


(v) other persons employed in a managerial or confidential capacity.”’ 


Peggy Smart is employed as the “private secretary” to H.A. Kirkconnell, the Re- 
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gistrar and Director of Student Affairs and it is argued, inter alia, that she is excluded from 
the Act by virtue of section 1(1) (iv) thereof. The position of private secretary and the appli- 
cation of sections 1(1) (i) — 1(1) (iv) to persons so described was discussed by this Board in St. 
Lawrence College of Applied Arts and Technology, July 11, 1978, (Unreported, Board File 
No. 1657-77-M). 


“The Board is of the view that a person who serves as a private secre- 
tary to a person who falls within parts (1), (ii) or (iii) of the definition 
would also come within part (iv) of the definition. The Board has 
reached this conclusion on the basis of both the nature of the relation- 
ship and the material to which the private secretary has access. A pri- 
vate secretary is one who takes dictation, performs typing and tran- 
scribing services, maintains records, records minutes of meetings, 
prepares reports and performs related secretarial services on an exclu- 
sive basis. The relationship between the person coming within sub- 
clause (1), (ii) or (iii) of the definition and the person who performs this 
range of secretarial services on an exclusive basis is one which is based 
upon an individual and undivided loyalty. The person filling the posi- 
tion has, as a part of her regular job function, a day to day exposure to 
the correspondence of her superior, both incoming and outgoing, and 
to all other information which must be transcribed or recorded. She is 
privy in a material and necessary way to much of the information to 
which her superior is privy and accordingly, it must be found that she is 
employed in a position confidential to her superior. In the result the 
Board reads part (iv) of the definition as extending to persons who 
serve as private secretaries to persons falling within parts (i), (ii) or (iii) 
of the definition.” 


On this branch of the argument, Ms. Smart’s status turns on the duties and responsibilities 
of Mr. Kirkconnell. 


4, Mr. Kirkconnell is one of the four senior officials of the college and, as such, is a 
member of “‘the cabinet” — a body which counsel described as the senior policy making body 
in the institution. It is not entirely clear how ‘“‘the cabinet” is related to “‘the employer” 
(which is defined by statute as the college’s board of governors) but it would appear that the 
cabinet is involved in the functions contemplated in section 1(1) (i). The other 3 members of 
cabinet are the Dean of Academic Affairs, the financial administrator, and the President of 
the College. The secretary to each of these individuals has been excluded by agreement of 
the parties. When Ms. Smart is absent from work, Mr. Kirkconnell will either perform her 
functions himself or assign them to one of the other three senior secretaries. 


a The evidence suggests that “‘the cabinet” is engaged in “‘the formulation of organ- 
ization objectives and policy” in relation, inter alia, to labour relations and collective bar- 
gaining matters. As a member of the cabinet Mr. Kirkconnell participates in such decision 
making and as his private secretary Ms. Smart has access to cabinet minutes and other infor- 
mation not generally available to employees. On occasion, this information can include — 
memoranda and correspondence concerning the college’s collective bargaining stance or | 
proposed bargaining positions. Mr. Kirkconnell also supervises some twenty-five employ- 
ees, anumber of whom are also excluded from the unit. As his private secretary Ms. Smart is 
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aware of all his staff recommendations and decisions, including confidential performance as- 
sessments which may lead to promotion or, occasionally, discipline. Of course, in an institu- 
tion the size of the respondent, many of the personnel functions are performed by the per- 
sonnel department, so that the involvement of Mr. Kirkconnell is less direct than it would be 
in a smaller organization. Nevertheless, to the extent that he must exercise supervision and 
control over the employees who report to him, Ms. Smart is necessarily involved. 


6. It is unnecessary for us to decide whether Mr. Kirkconnell’s participation in budg- 
etary decisions (concerning his own department and perhaps the college) is sufficient in it- 
self to trigger the statutory exclusion. The evidence concerning the budget-making process 
was simply too sketchy for us to reach any firm conclusion on the matter. In any event, hav- 
ing regard to the totality of the evidence we are satisfied that by virtue of her relationship 
with Mr. Kirkconnell, Ms. Smart falls within the exclusion set out in section 1(1) (iv) of the 
Act. 


II 


hs We turn now to the status of Mr. Koeslag, who is described as a “‘maintenance 
foreman.” We should make clear at the outset, however, that in our view nothing turns on 
this title. We do not think the Legislature intended that by merely designating an individual 
as a “foreman” or a “supervisor” an employer could automatically exclude him from the 
scope of the Act. In our view the question remains whether the individual, in fact, is em- 
ployed in a managerial or confidential capacity. Before referring to the evidence of Mr. 
Koeslag’s duties it may be appropriate to elaborate upon the general purpose of the statu- 
tory exclusions. 


8. The statute provides for collective bargaining for the employees of the province’s 
community colleges, but, in common with other provincial collective bargaining legislation, 
excludes ‘‘managerial’’ personnel from the bargaining process. The Act identifies two broad 
groups of individuals who are to be excluded. First, there are those whose managerial re- 
sponsibilities directly involve the direction, supervision or control of other employees. 
These individuals have the power to affect the employment status or rights of their fellow 
employees and their decisions concerning hiring, promotions, discipline, discharge, etc. are 
manifestations of this power. Their exclusion prevents divided loyalties or a conflict of inter- 
est. The second excluded group consists of persons whose authority does not directly im- 
pinge upon employees on a day to day basis, but who perform the ‘‘senior’’ management 
functions of defining organization policy or objectives, or have high level executive respon- 
sibilities. Such persons may not have a direct or material involvement in labour relations, 
but they are obviously “‘managerial”’ since they bear the responsibility for the economic (or, 
in this case, academic) destiny of the organization. It is this group of individuals which is 
contemplated by section 1(1) (i) of the Act. Both excluded groups may require secretarial or 
other support services provided on a confidential basis. Persons who supply such services 
may also find themselves in a potential conflict of interest vis-a-vis their fellow employees 
and their trade union — not because they exercise managerial responsibilities, but because 
they have access to confidential information which might prejudice the employer’s position 
in the collective bargaining relationship. These individuals are also excluded from the bar- 
gaining process. The Act is a collective bargaining statute and collective bargaining requires 
a clear identification, and separation of the bargining parties. The bargaining table must 
have “‘two sides.”’ As the Board observed in Chrysler, [1976] OLRB Rep. Aug. 399: 
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“The identification of management is fundamental to the scheme of col- 
lective bargaining as set out in The Labour Relations Act. What is con- 
templated is an arm’s length relationship between the employees repre- 
sented by a bargaining agent, on the one side, and the employer acting 
through management on the other side. The Act attempts to create a 
balance of power between these two sides by insulating one from the 
other. Employees, therefore, are protected from management interfer- 
ence and domination by the prohibitions against employer interference 
with trade union and employee rights. Management, by the same to- 
ken, is protected by excluding from collective bargaining either persons 
exercising managerial functions, or persons employed in a confidential 
capacity in matters relating to labour relations. Collective bargaining 
rights, therefore, are not universal, but must be qualified by the need to 
preserve a countervailing force on the employer side...” 


o: Mr. Koeslag has no direct, or indirect, involvement with employee relations, nor 
was it suggested that he has any role to play in the hiring, firing or general supervision of 
other employees. Mr. Koeslag’s responsibilities involve the repair and maintenance of the 
respondent’s machinery and equipment. Approximately 25% of his time is spent doing elec- 
trical, plumbing, carpentry and equipment and machine repairs — although he is not a li- 
cenced, or fully qualified, electrician, plumber, carpenter or machinist. When he lacks the 
time, or the ability, to carry out the necessary maintenance or repair work, or to cope witha 
mechanical breakdown, the work is contracted out. Some 75% of Mr. Koeslag’s time is 
spent “behind the desk” arranging for outside tradesmen, or contractors, to perform vari- 
ous maintenance or repair jobs at the college. Mr. Koeslag is often the first person to be- 
come aware of such problems as they arise and it is he who does the “‘leg work”’ to arrange 
for local contractors to visit the site and estimate the cost of repair. In the case of equipment 
for which there are permanent maintenance arrangements, it is Mr. Koeslag who communi- 
cates with the maintenance contractor. Over the years Mr. Koeslag has become familiar 
with the local contractors and their work and he determines, in the first instance, the nature 
and extent of work required. He has an important input into the selection of the tradesman 
or contractor to do the job, however, it is the Director of Plant (a professional engineer) 
who has the responsibility for making the final decision. As Mr. Koeslag pointed out, it is 
the Director who has responsibility for the budget and must allocate the monies as he sees 
fit. Of course, this decision will be based, in many cases, on Mr. Koeslag’s recommendations 
and judgment — particularly in respect of day to day maintenance or repair problems. 


10. When outside contractors are to be retained, Mr. Koeslag will often (about 40% 
of the time) monitor their work, and it is Mr. Koeslag who verifies that their work has been 
completed as required. The contractor’s bills are submitted directly to the Director of Plant, 
who forwards them to Mr. Koeslag for verification. Once he has done so, the bill is sent back 
to the Director of Plant. Mr. Koeslag did not know the process for actually disbursing funds. 
It is the Director of Plant who controls the purse strings. Mr. Koeslag testified that any re- 
pair has to be approved by the Director, and that he had never committed the college to any- 
thing other than minor expenditures without the Director’s approval. Even in situations 
where he spends small amounts of money on his own initiative he afterwards has to go to the 
Director for approval. 


Lt, Mr. Koeslag works with one other employee who has recently been employed. 
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Although it was not contended that Mr. Koeslag’s supervises this employee (in the sense 
contemplated by the Act), it is clear that he does meet periodically with the other 
“foremen”’ — some of whom do have a “‘personnel”’ responsibility. It would seem however, 
that these meetings are of a “technical” nature, and primarily involve assessing the mainte- 
nance work to be done. They do not involve discussions of salaries, grievances or other per- 
sonnel matters. Mr. Koeslag also has a close relationship with the Director of Plant, and fre- 
quently participates in discussions with him concerning major repairs, equipment purchases 
or renovations. He even prepares preliminary specifications, which are often accepted with- 
out alteration by the Director. There is no doubt, however, where the ultimate authority 
lies. 


a2: It is clear that Mr. Koeslag is a valuable employee who performs inportant func- 
tions for the employer, and is of immense assistance to the Director of Plant. No doubt, as 
an experienced maintenance man, who is thoroughly familiar with the college’s equipment, 
his views are solicited by the Director and his recommendations are generally followed. 
Nevertheless, we are not satisfied that the function which he performs can be considered 
“managerial.” In fact, his authority is carefully circumscribed. He is largely a conduit who 
provides information to the Director, who then makes the ultimate decision. The language 
in section 1(1) [and in particular section 1(1) (1)] is admittedly very broad, but we do not think 
the evidence discloses that Mr. Koeslag falls within any of the enumerated exclusions. 
Counsel contended that Mr. Koeslag is involved in the ‘“‘formulation of Plant Policy and the 
administration of the maintenance programs of the college.” This, or course, uses the lan- 
guage os section 1(1) (1) which refers to persons 


‘involved in the formulation of organization objectives and policy in re- 
lation to the development and administration of programs of the em- 
ployer.” 


Counsel for the union contended, and we agree, that the Legislature could not have in- 
tended those words to apply to someone who is essentially a maintenance handyman — a 
“yack of all trades” who tries to keep the air conditioning, furnaces, fire extinguishing equip- 
ment and other machinery around the college in good working order and, when he is unable 
to do so, arranges for outside tradesmen to do the work for a price. It is difficult to see what 
possible collective bargaining purpose could be served by such exclusion, and in our view it 
would require a strained interpretation of the legislative language to reach it. By the same 
reasoning, one could point to a “‘transportation program” and a “food service program”’ and 
raise questions concerning the exclusion of bus drivers, cooks or dietitians. In our view the 
use of the words “‘organization objectives and policy’ in section 1(1) (i) suggest senior 
managerial or executive decision making, and it is crystal clear that Mr. Koeslag has no such 
responsibility. Indeed, the Director of Plant is not in “the cabinet” and it is not clear what 
independent discretion he exercises. 


PS. Of more difficulty is section 1(1) (iv) since this exclusion covers persons who may 
not have managerial authority themselves but are employed in a confidential relationship 
with persons who do have such authority. The Board in Sheridan College, [1976] OLRB 
Rep. Dec. 844 commented commencing at 855: 


“36. We accept the submission of the respondent that subclause (iv) 
must be intended to relate to persons employed in a confidential capac- 
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ity in matters other than employee relations (i.e., labour relations) 
since the latter is specifically provided for in subclause (v). However, 
the fact that an employee has access to confidential material does not 
necessarily mean that he or she is employed in a confidential capacity. 
In this regard, we note what was said by the Ontario Public Service La- 
bour Relations Tribunal construing the same words in section 1(1) (m) 
of The Crown Employees Collective Bargaining Act, 1972: 


‘The Tribunal considers, however, that responsibility and confi- 
dentiality in the abstract are not sufficiently valid reasons for ex- 
cluding persons from collective bargaining under the Act. The fact 
is that many government employees assume important responsi- 
bilities, often have access to confidential information. If the Tribu- 
nal were to exclude persons from the Act on these grounds alone, 
a very large number of Crown employees would be deprived of 
collective bargaining rights. The wording of the Act does not indi- 
cate that this was the intention of the Legislature.’ 


[from an unreported decision, The Crown in The Right of Ontario 
(Workmen’s Compensation Board), dated June 20, 1975; see also the 
decision of the Supreme Court of Canada in Canada Safeway Limited, 
53 CLLC 415,508. ] 


37. The ‘‘confidence”’ referred to in section 1(1) (v) of the Act relates 
not so much to the material dealt with by the person in question as to 
the nature of the relationship between that person and the employer. 
And the confidence must relate to a function that is incompatible with 
collective bargaining. 


38. Without attempting any accurate reference to existing positions 
within the community colleges, and simply for purposes of clarification 
of the meaning of subclause (iv) of section 1(1) of the Act, it would ap- 
pear to this Board that a person employed as an executive assistant to 
persons described in the three preceding subclauses and who acted as 
an intimate policy sounding board to his or her superior and had sub- 
stantial input into and influence on decisions of the employer relating to 
problem policies, budgets or the disposition of grievances, would be 
manifestly within the group of persons described in that subclause. On 
the other hand, an office assistant whose duties were more mechanical 
might not be. Following what was said in Canada Safeway, supra, each 
case must be measured in the light of its own particular circumstances. 
Reference must be had to the breadth and depth of the confidence be- 
tween the person in question and his or her superior to determine 
whether, and to what extent, they are a meaningful participant in the 
decision-making processes of the employer. This Board has elsewhere 
recognized the problems of degree of decision-making that present 
themselves in institutions where large numbers of persons may be inte- 
grated into a collectivized policy and decision-making process, and it 
realizes that great numbers of academic and support staff personnel 
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may become privy to various kinds of confidential information. The is- 
sues that may arise in this context in the community colleges may not be 
unlike those dealt with by the Board in the York University case, supra. 
In dealing with those problems in the application of this Act, the Board 
agrees with the direction taken in the passage from the Workmen’s 
Compensation Board case cited above. 


The statute is intended to exclude individuals whose inclusion in a collective bargaining unit 
would be incompatible with collective bargaining either because they exercise managerial 
functions and would, therefore, be in a conflict of interest situation, or because they have ac- 
cess to confidential information which, if disclosed, would prejudice the employer’s collec- 
tive bargaining position. It is not simply that such information is confidential. Many individ- 
uals have access to information which the college might keep confidential (student or 
employee health records, for example) but what is important in a collective bargaining stat- 
ute is the collective bargaining purposes for which such information could be used, and the 
possible prejudice to the employer’s position. 


14. Does Mr. Koeslag occupy a position such as this? In the circumstances we are sat- 
isfied that he does not. Even if the contracting information to which he is privy is confiden- 
tial (and the evidence does not really deal with this matter) we do not think this is the kind of 
information which is contemplated by section 1(1) (iv). It has little or nothing to do with the 
bargaining relationship and, as has already been mentioned, Mr. Koeslag himself has no in- 
volvement, and limited information, on the maintenance budget. He has virtually no inde- 
pendent authority to expend the funds of the college. In the case of large expenditures — the 
improvement of lighting in the machine shop, for example — it appears that Mr. Koeslag’s 
functions is restricted to ascertaining the extent of the work required, submitting this to the 
Director for approval, and thereafter arranging for contractors’ bids which, again, are sub- 
ject to the Director’s approval. None of these functions would be impaired if Mr. Koeslag 
were a member of the bargaining unit, nor would the employer’s position be prejudiced in 
any way. In light of the evidence concerning his duties and responsibilities, we are not sat- 
isfied that he falls within any of the enumerated statutory exclusions, nor do we see any rea- 
son why, in our opinion, he should be excluded pursuant to section 1(1) (vi) of the Act. 
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0865-79-R The Greater Northern Ontario Trucking Association, Applicant, 
v. Ethier Sand & Gravel Limited, Respondent. 


Appropriateness — Bargaining Unit — Construction Industry — Trade Union Status — Union 
establishing status - Whether coming within construction industry provisions — Whether delivery of 
materials to construction site engaging in business in construction industry - Employer using same em- 
ployees in construction and non-construction activity - Whether employer engaging in business in con- 
struction industry 


BEFORE: R. A. Furness, Vice-Chairman, and Board Members H. J. F. Ade and D. B. 
Archer. 


APPEARANCES: Rejean R. Parise, Maurice Dumontelle and Otto Binder for the applicant; 
no one appearing for the respondent. 


DECISION OF THE BOARD; October 9, 1979 


De This application for certification was listed for hearing with respect to all matters 
arising out of and incidental to the application for certification including (a) whether the ap- 
plicant is a trade union within the meaning of section 1(1) (n) and section 106(f) of The La- 
bour Relations Act, (b) whether this is an application for certification within the meaning of 
section 108 of The Labour Relations Act, (c) the appropriate bargaining unit(s) and (d) the 
application of section 6(4) of The Labour Relations Act to this proceeding. 


3 The evidence established that the respondent supplies sand and gravel for con- 
struction projects. The sand and gravel is hauled from pits to the construction sites by trucks 
which are operated either by employees of the respondent who are employed as truck driv- 
ers or are owner/operators of trucks and dependent contractors of the respondent. None of 
the owner/operators are employers. The material which is hauled is used in connection with 
the construction of roads. The respondent is primarily an excavator and seller of aggregate 
for other contractors who construct roads. As a secondary feature, the respondent con- 
structs roads with its own materials. The respondent owns some of the pits from which it ob- 
tains aggregates. 


4. It is clear that counsel for the applicant has exercised a great deal of care in advis- 
ing his clients about the formation of the applicant. On the evidence before it, the Board is 
satisfied that the applicant has not received support from an employer within the meaning of 
section 12 of The Labour Relations Act. 


Sy. The Board is satisfied that on June 26, 1979, the applicant’s constitution was 
adopted by the employees who were present at an inaugural meeting, that the employees 
became members of the applicant and that they elected the officers provided for under the 
constitution as adopted. Under article 4.01 of the constitution employees of an employer are 
eligible for membership in the applicant. ““Employee”’ is defined in article one as “‘means 
persons employed under a contract of work or services for another person for compensation 
or reward on such terms and conditions that the employee is in a position of economic de- 
pendence upon and under an obligation to perform duties for that person’’. In that same ar- 
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ticle “‘member’”’ is defined as ‘“‘“means a member of [the applicant]. A member must be an 
employee as defined in The Labour Relations Act of Ontario as amended.” 


6. The Board has considered the evidence and representations before it. The appli- 
cant is a voluntary association of employees and has been formed for purposes that include 
the regulation of relations between employees and employers. The Board finds that the ap- 
plicant is a trade union within the meaning of section 1(1) (n) of The Labour Relations Act. 


a, The applicant did not address any argument with respect to whether the applicant 
is a trade union within the meaning of section 106(f) of The Labour Relations Act. The appli- 
cant has neither entered into any collective agreements pertaining to the construction indus- 
try nor received any certificates from the Board. In these circumstances it may not be said 
that the applicant is a trade union “‘that according to established trade union practice per- 
tains to the construction industry”’ within the meaning of section 106(f). See the B. Moscone 
Tile Co. Ltd. case, [1970] OLRB Rep. April 44; the Ben Bruinsma and Sons Limited case, 
[1964] OLRB Rep. Feb. 647; and the Zachary De Vuono Limited case, [1969] OLRB Rep. 
July 493. Indeed, the applicant to this date has not established any kind of activity which 
pertains to the construction industry or otherwise. 


8. Before an application may be successfully made under the provisions of section 
108 of The Labour Relations Act, it is necessary for an applicant to establish not only that it 
is a trade union within the meaning of section 106(f) but also that the employer is an em- 
ployer within the meaning of section 106(c) and that the employees are employees within 
the meaning of section 106(b). With respect to section 106(b), the applicant might well have 
been able to establish that the employees affected by the application are employees within 
the meaning of that subsection if it had called any evidence on this point. Since no evidence 
was called on this point, the Board is not prepared to find that the employees who are af- 
fected by this application are employees within the meaning of section 106(b) of The Labour 
Relations Act. 


D The respondent performs essentially the work of a supplier of materials to em- 
ployers who apparently operate businesses in the construction industry. As a secondary fea- 
ture, the respondent constructs roads from its own materials. There is no doubt that the con- 
struction of roads is included in the definition of “‘construction industry” in section 1(1) (f) 
of The Labour Relations Act. The delivery of materials to employers who are engaged in 
performing work at the site of the construction of roads is not the operation of a business en- 
gaged in construction of ‘“‘works”’ at the site thereof and does not fall within the definition of 
“construction industry”’ within the meaning of section 1(1) (f). See the Cedarhurst Paving 
Co. Limited case, [1964] OLRB Rep. Dec. 442. The respondent, on the facts before the 
Board, is engaged in operations which essentially fall outside the definition of ‘construction 
industry” in section 1(1) (f) and as a secondary feature is engaged in operations which fall 
within the definition of “construction industry” within the meaning of section 1(1) (f). 
Where an employer is engaged in construction and non-construction activities with the same 
work force, the Board has held that such mixed activities do not fall within the meaning of 
“construction industry” in section 1(1) (f) and that such an employer is not an employer as 
defined in section 106(c) of The Labour Relations Act. See the John Harvie Limited case, 
[1969] OLRB Rep. April 145; and the Canadian Pittsburgh Industries Limited case, Board 
File No. 15984-69-M. 
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LO, It follows from the foregoing that since the applicant is not a trade union within 
the meaning of section 106(f) and the respondent is not an employer within the meaning of 
section 106(c), this is not an application for certification within the meaning of section 108 of 
The Labour Relations Act. 


We The proposed bargaining unit includes both dependent contractors and other em- 
ployees. Section 6(4) of The Labour Relations Act provides: 


‘A bargaining unit consisting solely of dependent contractors shall be 
deemed by the Board to be a unit of employees appropriate for collec- 
tive bargaining but the Board may include dependent contractors in a 
bargaining unit with other employees if the Board is satisfied that a ma- 
jority of such dependent contractors wish to be included in such bar- 
gaining unit.” 


The applicant’s proposed bargaining unit is ‘‘all employees of the respondent ... who are 
employed as truck drivers or are owner/operators of trucks and dependent contractors of 
the respondent ...”’ This proposed bargaining unit was included in Form 52, Notice to Em- 
ployees of Application for Certification, Construction Industry. The Board has received no 
objection to this proposed bargaining unit from the persons who are affected by this applica- 
tion. In addition, Maurice Dumontelle, the applicant’s business manager, gave evidence 
that he had discussed the proposed bargaining unit with the persons who are affected by this 
application and that none of these persons had any objections to the inclusion of dependent 
contractors and other employees in the same bargaining unit. In these circumstances the 
Board is prepared to include dependent contractors in a bargaining unit with other employ- 
ees; 


Ze The Board has previously determined that this application is not an application 
for certification within the meaning of section 108 of The Labour Relations Act. A conse- 
quence of such a determination is that the Board is not required to determine the appropri- 
ate bargaining unit with reference to a geographic area. However, even though this is not an 
application within the meaning of section 108, this application is treated by the Board as an 
application for certification under the general provisions (non-construction) of The Labour 
Relations Act. In such circumstances the appropriate bargaining unit is defined with refer- 
ence to a municipality rather than to a geographic area. 


Ey Having regard to the foregoing and pursuant to sections 6(1) and 6(4) of The La- 
bour Relations Act, and to the representations of the parties, the Board further finds that all 
employees of the respondent in the Regional Municipality of Sudbury who are employed as 
truck drivers or are owner/operators of trucks and dependent contractors of the respondent, 
constitute a unit of employees of the respondent appropriate for collective bargaining. 


ly A certificate will issue to the applicant. 
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1239-79-R Oil, Chemical & Atomic Workers International Union, 
Applicant, v. Ethyl Canada Inc., Respondent, v. Employee Association of 
Ethyl, Intervener. 


Certification — Practice and Procedure — Pre-Hearing Vote — Applicant seeking to dispiace 
intervener — Unit applied for broader than unit in agreement between employer and intervener — 
Board ordering two voting constituencies with different choices on ballot — Hearing scheduled after 
vote to determine appropriate unit 


BEFORE: N. B. Satterfield, Vice-Chairman, and Board Members J. D. Bell and O. Hodg- 
es. 


DECISION OF THE BOARD; October 17, 1979 


2 This is an application for certification in which the applicant requested that a pre- 
hearing representation vote be held of “all employees of the company at Ethyl Corporation 
of Canada Limited located in Corunna save and except foremen; supervisors; those above 
the rank of supervisor; office, professional and (sales) staff’’. The intervener and the respon- 
dent were parties to a collective agreement which expired June 14, 1979. No conciliation offi- 
cer has been appointed and the parties do not dispute the timeliness of the application. The 
collective agreement describes the intervener’s bargaining rights as being for “*... all perma- 
nent non-supervisory employees in Maintenance, Operations, Laboratory and Stores, here- 
inafter called ‘employees’, at the Sarnia Plant’’. The reply filed by the respondent described 
the bargaining unit which it considered to be appropriate. Except for the exclusion of part- 
time employees and students and a more precise description of the other exclusions, it ap- 
pears to be the same as the unit described by the applicant. Neither the applicant’s nor the 
respondent’s description corresponds with the bargaining unit defined in the expired collec- 
tive agreement. At the customary pre-hearing vote meeting with one of the Board’s Labour 
Relations Officers, the applicant and the respondent requested that the Board describe the 
appropriate bargaining unit (and thus the voting constituency should a vote be directed) to 
agree with the reply. The intervener contended that the voting constituency should be de- 
scribed as in the collective agreement. 


oF Whenever the Board is faced with an application for certification by which the ap- 
plicant is seeking to displace an incumbent trade union, the Board generally has held that 
the appropriate unit is the one described in the collective agreement between the incumbent 
and the employer. Therefore, the voting constituency is described by the Board in terms of 
that unit also. 


4. Having regard to all of the foregoing circumstances, to the membership evidence 
before it and to the Board’s authority under section 8 of the Act, the Board finds as follows. 


». It appears to the Board on an examination of the records of the applicant and the 
records of the respondent that not less than thirty-five per cent of the employees of the re- 
spondent in the voting constituencies hereinafter described were members of the applicant 
at the time the application was made. 
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0; The Board directs that a pre-hearing representation vote be taken of the employ- 
ees of the respondent in the following voting constituency (voting constituency #1): 


All permanent non-supervisory employees of the respondent in Main- 
tenance, Operations, Laboratory and Stores at the Sarnia Plant. 


He The Board further directs that a pre-hearing representation vote be taken of the 
employees of the respondent in the following voting constituency (voting constituency #2): 


All employees of the respondent at its Sarnia Plant save and except per- 
manent non-supervisory employees in Maintenance, Operations, Lab- 
oratory and Stores; foremen and supervisors; persons above the rank of 
foreman and supervisor; clerical, office and sales staff; professional and 
technical staff (Laboratory Control Analysts and Engineering Technol- 
ogists); security guards; employees regularly employed for not more 
than 24 hours per week; students employed during vacation period and 
students employed under co-operative education programs. 


8. All employees of the respondent in voting constituency #1 on the 9th day of Octo- 
ber, 1979, who have not voluntarily terminated their employment or who have not been dis- 
charged for cause between the 9th day of October, 1979, and the date the vote is taken will 
be eligible to vote. 


oh Voters in voting constituency #1 will be asked to indicate whether or not they 
wish to be represented by the applicant or the intervener in their employment relations with 
the respondent. 


10. All employees of the respondent in voting constituency #2 on the 9th day of Octo- 
ber, 1979, who have not voluntarily terminated their employment or who have not been dis- 
charged for cause between the 9th day of October, 1979, and the date the vote is taken will 
not be eligible to vote. 


it Voters in voting constituency #2 will be asked to indicate whether they wish to be 
represented by the applicant in their employment relations with the respondent. 


2 The respondent requested a hearing following the vote in order to make its repre- 
sentations to the Board on the appropriate bargaining unit. The Registrar, therefore, is in- 
structed to list this matter for hearing on the earliest convenient date following the vote for 
the purpose of receiving the submissions of the parties on the appropriate bargaining unit or 
units and to deal with any other issues which then may be outstanding. 


Se The matter is referred to the Registrar. 
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0237-79-U_ Fashion Craft Kitchens Inc., Complainant, v. The United 
Brotherhood of Carpenters and Joiners of America, Local Union 3054, 
Respondent. 


Duty to Bargain in Good Faith — Union giving oral undertaking prior to conciliation 
meeting — Employer demanding written undertaking before tabling proposals — Union refusing to exe- 
cute document — Whether Union or Employer bargaining in bad faith — Relevant principles reviewed 


BEFORE: M. G. Picher, Vice-Chairman, and Board Members H. J. F. Ade and O. Hodges. 


APPEARANCES: Donald J. McKillop, Q.C., Heinz Slottke and Melvin F. Malick for the 
complainant; J. Melnitzer and Adam Salvona for the respondent. 


DECISION OF THE BOARD; October 4, 1979 


ig This is a complaint under section 79 of The Labour Relations Act. The complain- 
ant (hereinafter referred to as Fashion Craft) asks the Board to declare that the respondent 
union has bargained in bad faith contrary to section 14 of the Act and to make an order that 
the union cease and desist. In its reply the union raises a cross-complaint that Fashion Craft 
has bargained in bad faith. The matter before the Board therefore requires an examination 
of the conduct of both parties at the bargaining table. 


25 This application and much of the dispute between the parties stems from the po- 
tential liability of Fashion Craft resulting from two arbitration awards. The awards were 
originally rendered against a predecessor employer, Cassin-Remco Limited (hereinafter re- 
ferred to as Cassin-Remco). The union and Cassin-Remco were parties to a collective agree- 
ment which terminated on December 31, 1978. Pursuant to that collective agreement the 
union filed two grievances alleging that Cassin-Remco had failed to pay union dues in the 
amount of $1,552.00 and some $8,865.59 in insurance premiums. Both grievances wre suc- 
cessful and in two separate awards, dated September 25, 1978, a Board of Arbitration or- 
dered that both of the amounts be paid forthwith by Cassin-Remco. 


o. On September 28, 1978 the union filed its two arbitration awards with the Regist- 
rar of the Supreme Court of Ontario for the purposes of enforcement pursuant to section 
37(10) of The Labour Relations Act. The union then proceeded to enforce execution of the 
awards against the former employer and on October 18, 1978 writs of Fieri Facias were is- 
sued to the Sheriff of the County of Middlesex against Cassin-Remco for collection of the 
judgment debts of $1,552.00 and $8,865.59 respectively. Those writs of execution were, in 
fact, of doubtful value to the union: Cassin-Remco went into receivership and subsequently 
out of business at or about the same time as the union was pursuing its rights. 


4. Eventually the business of Cassin-Remco, including all of its rights and habilities 
under the collective agreement, were transferred by sale to Fashion Craft and Wayne A. As- 
saf, its president. In January, 1979 the union filed an application under section 55 of The La- 
bour Relations Act for a declaration that there had been a sale of the business to Assaf and 
Fashion Craft. The application was unopposed and by a decision dated February 14, 1979 
(Board File No. 1727-78-R), the Board found that there had been a sale of the business 
within the meaning of section 55 of the Act and that the successor employer, Assaf and 
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Fashion Craft, was bound by the collective agreement in force between the union and Cas- 
sin-Remco. At all material times thereafter Fashion Craft continued to observe the terms of 
the collective agreement in respect of its employees. 


> In order to protect its judgment debt the union then took steps to have its writs of 
execution against Cassin-Remco made good against the successor employer. On April 3, 
1979 it made an application under Rule 546 of the Rules of Practice and Procedure of the Su- 
preme Court of Ontario (R.R.O. 1970, Regulation 545, as amended) to obtain writs of Fieri 
Facias against Assaf and Fashion Craft or, in the alternative, to amend the writs outstanding 
against Cassin-Remco so that they run against Assaf and Fashion Craft. That application 
has not yet been finally disposed of. In a decision of the Court released May 23, 1979, Steele, 
J. indicated that the application appeared to be properly brought under Rule 546. Because 
of the novel nature of the application, however, the Court adjourned the motion pending 
the filing and cross-examination upon affidavits in support of several procedural objections 
raised by Assaf and Fashion Craft. Thus the union is taking steps to put itself in a position to 
collect from Fashion Craft the arbitration awards which it obtained against Cassin-Remco. 


6. The previous collective agreement expired on December 31, 1978 and the parties 
are now seeking to negotiate a new collective agreement. Whatever the union’s strict legal 
rights may be, its initiatives in the Court have complicated the negotiations for a new collec- 
tive agreement. The possibility of executions in excess of $10,000.00 being levied aginst Mr. 
Assaf personally and against Fashion Craft has become a serious bone of contention with 
the employer in bargaining. The employer sees that legal liability as a sword held unfairly 
over its head. It has taken the position that as long as the threat of execution remains there is 
little likelihood of progress in the negotiation of a new collective agreement. 


Tis At a meeting between the parties on or about January 11, 1979 the union submit- 
ted its proposals for a new collective agreement. It appears that no real bargaining took 
place, initially because Fashion Craft had not yet obtained legal advice to clearly define its 
position respecting its duty as a successor employer. Later negotiations were held up by an 
outstanding application for the termination of the union’s bargaining rights; that application 
was eventually found to be untimely and dismissed by an order of the Board dated April 25, 
1979 (Board File No. 1789-78-R). Thus prior to the appointment of a conciliation officer the 
employer made no formal reply to the union’s proposal of January 11, 1979. 


8. The parties then proceeded to conciliation. A meeting of the parties with the con- 
ciliation officer was scheduled for May 3, 1979. At this point the greatest obstacle to normal 
bargaining and the conclusion of a collective agreement between the parties was the out- 
standing awards which were then being proceeded upon by the union in the Supreme Court 
of Ontario. While the union was, or course, entitled to pursue its rights their abandonment 
was a bargainable issue of considerable concern to Fashion Craft. 


9. Shortly before the conciliation meeting, on April 30, 1979, a telephone conversa- 
tion that is critical to this complaint took place. Mr. Salvona, the union’s business agent, 
called the company and spoke with Mr. Slottke, the general manager of Fashion Craft, who 
had been involved in collective bargaining with Mr. Salvona under the predecessor em- 
ployer for some years. At the time of Mr. Salvona’s call the union’s motion for execution in 
the Supreme Court had twice been adjourned on consent. It was then scheduled for hearing 
on May 10, 1979. The possibility that the union would ultimately proceed with that motion 


was an obvious source of tension which diminished the chances of the parties reaching a col- 
lective agreement. The Board is satisfied that Mr. Salvona was sensitive to the problem and 
that the purpose of his call was to attempt to smooth the way for fruitful bargaining at the 
upcoming conciliation meeting. 


10. During the course of his conversation with Mr. Slottke, Mr. Salvona stated that 
the union realized that Fashion Craft and Assaf should not have been held responsible for 
the judgment debt to begin with. He explained that the union was now contemplating an ac- 
tion in the Supreme Court to make good its debt against the receivers of Cassin-Remco, the 
Toronto-Dominion Bank and Price Waterhouse Limited and that in light of that the union 
was dropping its action against Assaf and Fashion Craft. Having regard to all of the evidence 
respecting that conversation the Board is satisfied that Mr. Salvona’s statement was clear 
and unconditional. 


A. Immediately following the telephone conversation Mr. Slottke contacted Mr. As- 
saf and conveyed the news to him. Mr. Assaf reacted with understandable relief. He told 
Mr. Slottke that in light of this new development they should “‘sit down and see that we can 
do to put this contract to bed”. Mr. Assaf then prepared a complete proposal for the terms 
of a collective agreement to be presented to the union at the conciliation meeting of May 3, 
£979. 


2. The meeting proceeded as scheduled. Mr. Slottke and counsel for the applicant 
attended on behalf of the employer while Mr. Salvona and Mr. James Reddy, the union 
steward, attended on behalf of the union, along with the conciliation officer, Mr. Draper. At 
the outset of the meeting counsel for Fashion Craft asked Mr. Salvona to confirm that the 
union was willing to stop proceeding against Fashion Craft on the execution of the outstand- 
ing debt, as he had indicated in his earlier telephone call. Mr. Salvona assured him that it 
was. The applicant’s lawyer then insisted that Mr. Salvona immediately execute a signed re- 
lease to that effect. Mr. Salvona answered that he could only do that after consultation with 
his lawyer. 


13. An adjournment then followed to allow Mr. Salvona to contact his legal counsel. 
When the conciliation officer called the parties back together again Mr. Salvona told the em- 
ployer’s representatives that the union would not sign an unconditional release of liability. 
Shortly thereafter counsel for the union attended the meeting and confirmed the position 
taken by Mr. Salvona. He stated that a release of liability would be executed upon the con- 
clusion of a satisfactory collective agreement and that the union was willing to adjourn its 
motion in the Supreme Court of Ontario from time to time as long as negotiations were pro- 
ceeding. At that point the negotiations fell apart. 


14. Fashion Craft took the position that the union was reneging on its previous under- 
taking. Through its counsel Fashion Craft stated that it would not make any offer to the un- 
ion until it received a signed and unconditional release from liability in respect of the out- 
standing judgment debt. The following day, in an apparent demonstration of the employer’s 
willingness to conclude a collective agreement, counsel for Fashion Craft forwarded a copy 
of the company’s previously prepared proposal to the conciliation officer with the express 
instruction that it not be released to the union until the officer received instructions to that 
effect from the employer. At the hearing counsel explained that the employer intended to 
instruct the officer to put the offer to the union only when the union executed the necessary 
releases in favour of Fashion Craft and Assaf. 
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iy The employer submits that by making an abrupt about-face on an undertaking 
critical to the negotiations between the parties the union has bargained in bad faith. Counsel 
for the employer submits that Mr. Salvona’s promise to abandon the court action against 
Assaf and Fashion Craft raised certain bargaining expectations in the employer. He argues 
that the subsequent change of position of the union, now requiring the execution of a collec- 
tive agreement as a precondition for the release, is a reneging which destroys the framework 
for bargaining between the parties. Fashion Craft asks the Board to declare that the union’s 
conduct is contrary to section 14 and to order the union to cease and desist from reneging on 
its oral undertaking to abandon its action against the employer. Implicit in the relief asked 
for by the employer is an order of this Board that the union cease and desist from pursuing 
its rights in the Supreme Court of Ontario. 


16. Counsel for the union submitted that the Board does not have jurisdiction to 
make a finding or an order that could inhibit the pursuit by any party of its rights in an action 
pending before the Supreme Court. On that basis he made a preliminary motion that the ap- 
plication be dismissed. That motion was denied by the Board. Obviously this Board has no 
power to oust the jurisdiction of any court or tribunal in a matter that is lawfully before it. 
Nevertheless the Board is charged by the Legislature with a duty to administer The Labour 
Relations Act. That includes the obligation, on the filing of a complaint under section 79 of 
the Act, to examine the conduct of parties to the collective bargaining process and, to the 
extent that their actions may be in contravention of the Act, to make the necessary findings 
in that regard and to order such relief as may be appropriate in the circunstances. The Board 
is satisfied that the ultimate disposition of this case does not, for the reasons elaborated be- 
low, involve any encroachment on the powers and prerogatives of the Supreme Court of 
Ontario or the rights of either party before the Court. 


1 Counsel for the union also submits that by the intransigent position which Fashion 
Craft has adopted in refusing to put its prepared offer, or any other offer, to the union, the 
employer has itself been guilty of a failure to bargain in good faith and make every reason- 
able attempt to conclude a collective agreement. 


ies. Section 14 of The Labour Relations Act requires the parties to meet, to bargain in 
good faith and to make every reasonable effort to make a collective agreement. The section 
does not contemplate that the parties must nor that they necessarily shall conclude a collec- 
tive agreement. The Act is predicated on a realization that a trade union and an employer 
come to the bargaining table with divergent objectives, each party seeking to maximize its 
own self-interest. Collective bargaining under the scheme of the Act is grounded in volun- 
tarism, and the trade-offs and compromises which parties are prepared to make are matters 
to be determined within their own judgment. As long as they negotiate within the law the 
collective agreement which they ultimately reach, or whether they conclude any collective 
agreement at all, must ultimately depend upon the ability and economic power which they 
can bring to bear in bargaining. 


19: While the parties have great latitude to advance their own position and force its 
acceptance upon their opposite number, they may not lawfully base their conduct on a delib- 
erate intention to see that no collective agreement will be concluded. They must, by virtue 
of section 14 of The Labour Relations Act, have as acommon objective the making of a col- 
lective agreement: any contrary intention is in breach of the duty to bargain in good faith 
and make every reasonable attempt to conclude a collective agreement. (DeVilbiss (Cana- 
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da) Ltd. [1976] OLRB Rep. Mar. 49). However, a deliberate intention to frustrate bargain- 
ing is not always necessary to establish a breach of section 14 of the Act. There are two parts 
to the section. Firstly there is the duty to meet and bargain in good faith — a requirement that 
takes account of the parties’ motives and intentions. Secondly there is the requirement to 
make every reasonable effort to make a collective agreement. That requirement may be of- 
fended against even where a party does not deliberately intend to make no agreement or 
seek to impede rational bargaining. It will be enough if their conduct, albeit unintentional, 
falls short of the requirement to make every reasonable effort. (Cf. Noranda Metal Indus- 
tries [1975] 1 Can LRBR 145). 


20. The Board’s decisions interpreting section 14 have emphasized that the purpose 
of this section is to promote a rational and open discussion between the parties whereby 
their positions and the reasons for them become mutually understood. (Graphic Centre 
(Ontario) Inc. [1976] OLRB Rep. May 221; Pine Ridge District Health Unit [1977] OLRB 
Rep. Feb. 65). Only through the rational exchange of positions can the issues and the view- 
points behind them come to be appreciated by the parties. The very process of defining the 
issues and understanding the other side’s position on each term in dispute allows the parties 
to best assess which of their own positions they can most easily compromise and on which of 
their adversaries’ positions they can realistically hope to gain concessions. Through rational 
and open communication the parties can usefully evolve a constructive set of mutual expec- 
tations, both expressed and implied, in their bargaining with each other. 


el. The expectations that parties come to have of each other are central to the quality 
of bargaining that goes on between them. A negotiator with a reputation for integrity will 
generally be more successful at exploring and finding acceptable compromises than one who 
is viewed as less trustworthy. While parties experienced in collective bargaining know that a 
certain amount of posturing and exaggeration is part and parcel of the negotiating process, 
they also know that bargaining is enhanced by a respect for the principle that once given, a 
man’s word will be kept. The fact is, however, that bargaining is conducted by ordinary mor- 
tals, often in a heated atmosphere. The give and take of bargaining requires that negotiators 
have considerable freedom to move, without being confined by an unduly narrow code of 
conduct. As Professor Weiler aptly put it in the Noranda Metal decision: ‘“‘Collective bar- 
gaining is not a process carried on in accordance with the Marquess of Queensbury rules”’. 


Ze. The purpose of section 14 of the Act is to provide a legal standard, and not a moral 
standard, for bargaining. Bargaining that is unsuccessful because it leads to a breakdown in 
trust is not by that fact alone bargaining in bad faith. The ideal of absolute mutual trust in 
bargaining is often not realized, and it would be unrealistic to hold that every act that gives 
rise to mistrust is necessarily a breach of section 14. It would obviously be futile for the 
Board to attempt to become the guarantor of honour and trust at the bargaining table. It is 
the Board’s role to determine whether the basic legal requirements of the duty to bargain in 
good faith have been met. Depending on the facts, reneging may or may not be in breach of 
that requirement. 


3. The line between reneging that offends and reneging that does not offend the duty 
to bargain in good faith is not easy to draw and must be determined with regard to the cir- 
cumstances of each case. While some cases will inevitably fall within a grey area that will re- 
quire the clarification of further Board jurisprudence, it is clear that reneging on an agree- 
ment or promise made in bargaining is a breach of section 14 of the Act whenever it is done 
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in furtherance of a party’s unlawful intention to make no collective agreement, or has the 
predictable effect of destroying the framework for decision making at the bargaining table. 


24. Previous decisions of the Board provide some indication of how the line is to be 
drawn. The Board has already noted that a party fails to bargin in good faith if by its lack of 
candor or deliberate misrepresentation it undermines the ability of the other party to engage 
in the decision making essential to collective bargaining. (Inglis Limited [1977] OLRB Rep. 
Mar. 128). In some circumstances the failure to keep promises or honour tentative agree- 
ments may have the same effect. On the other hand, in another complaint where a tentatvie 
agreement was reached on a major item at the bargaining table and there followed several 
months of impasse over a separate issue, the Board found that in light of changed circum- 
stances the unilateral revoking of the earlier tentative agreement was not bargaining in bad 
faith (Pine Ridge District Health Unit [1977] OLRB Rep. Feb. 65). The Board has also 
found that a union did not breach section 14 of the Act when its officers had second thoughts 
and reversed themselves upon an undertaking made to the employer that the union’s com- 
mittee would recommend acceptance of a tentative settlement to the membership at a ratifi- 
ation meeting. In that case there was neither deliberate deceit nor detriment to the other 
party to establish a breach of section 14 of the Act. (/ndalloy, Division of Indal Limited 
1979] OLRB Rep. Jan. 35). In all of the decisions by which the Board has sought to give 
atent to the section 14 duty there have been two predominant themes. Firstly the Board 
as sought to apply the section so as to avoid undue interference with the freedom of the 
parties to formulate, advance and reformulate their tactics and positions in bargaining. On 
the other hand the Board has not hesitated to bring the section to bear against any conduct 
that would defeat the scheme of the Act or destroy the bargining process. 


29. Obviously not every broken promise or reversal of position will deprive a party of 
the ability to bargain. Reneging that is hard bargaining or undiplomatic bargaining likely to 
cause an emotional flare-up, a temporary rupture in negotiations, and even some lasting re- 
sentment is not by that fact alone bargaining in bad faith or a refusal to make every reason- 
able effort to conclude a collective agreement within the meaning of section 14 of the Act. 
The Board’s decisions do, however make it clear that at the very least a breach of section 14 
occurs when the reversal of a position is part of a refusal to bargain in fact, a refusal to recog- 
nize the status of the other party, or a failure of communication so fundamental as to destroy 
the decision making ability (and thus the ability to bargain) of the opposite party. 


26. In the instant case the union’s representative, Mr. Salvona, made an uncondition- 
al, albeit unenforceable, oral promise to the applicant’s manager during a telephone call. 
The conversation occurred prior to and outside the formality of the scheduled bargaining 
meeting. It was obviously intended to set the stage for bargaining between two men who re- 
spect each other and had considerable experience in bargaining together. It is therefore not 
surprising that the union’s representative was taken aback at the outset of the conciliation 
meeting when counsel for the employer aggressively insisted that he “put it in writing’’. That 
legalistic demand understandably provoked a legalistic response. 


Dike Peace overtures such as Mr. Salvona had made on the telephone are not uncom- 
mon in collective bargaining. Generally when a party gives a first positive sign of movement 
on a delicate issue it is expected that the opposite party will accept that initiative with some 
sensitivity and discretion. In this case the employer’s aggressive insistence that legal docu- 
ments in the form of releases be executed on the spot — and prior to any bargaining — was be- 
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yond what the union could have expected as a response to its first holding out of the olive 
branch. The union’s statement of a cease-fire in the courts had been freely given, with no 
concession whatsoever from Fashion Craft. Indeed up to the time of the statement Fashion 
Craft had not bargained at all, and when it insisted on the signed releases the employer had 
not yet made an offer of any kind. Having received nothing from the employer at that point 
the union could not be faulted for beginning to wonder whether it ever would. 


28. Given the untrusting and legalistic approach of the employer, the union’s reaction 
is understandable. Mr. Salvona had not previously addressed his mind to executing releases. 
Faced with the employer’s demand he realized, with the advice of his lawyer, that in ex- 
change for a signed release the union should first secure a signed collective agreement. Hav- 
ing obtained nothing from the employer in response to his first gesture, he was not prepared 
to convert an unenforceable gratuitous statement into a binding document. On these facts, 
the Board is inclined to agree with the union’s submission that Mr. Salvona did not in fact re- 
nege or go back on his word. His oral undertaking was never withdrawn. But even if the 
Board accepts the employer’s characterizaion of the union’s refusal to execute the releases 
as a breach of promise, the union’s response falls well short of destroying the framework for 
bargaining. Mr. Salvona’s reaction to the employer’s demands was motivated by a reason- 
able assessment of the union’s own best interest, and not by any intention to avoid a collec- 
tive agreement or deprive the employer of the ability to bargain. It did not, moreover, have 
that effect. 


29. Generally section 14 of the Act should not be seized upon as a means to enforce an 
otherwise unenforceable statement nor to gain for a party an advantage it would not have 
had in the course of lawful bargaining. Certainly the facts of this case would not justify such 
a result. The evidence establishes that the union’s reaction caused a temporary flare-up but 
did not limit the employer’s decision making ability in bargaining nor otherwise destory the 
framework for negotiations. The employer could, and still can, indicate through an offer or 
otherwise what the union’s oral promise is worth in terms of a collective agreement. It can 
also let the union know what kind of collective agreement it can expect in return for a final 
discharge from liability on the outstanding arbitration awards. Nothing that the union did 
has impeded the ability of either side to explore these avenues and make their own bargain. 


30. The Board therefore does not find that there has been a breach of section 14 of the 
Act by the union. We are likewise satisfied that the employer’s strong reaction to what it 
perceived as reneging by the union and the temporary breaking off of bargaining during the 
filing of this complaint is not bargaining in bad faith. Both the complaint and the counter- 
complaint are therefore dismissed. 


ol. Given the strong feelings exhibited by the parties it should be emphasized that the 
rupture that has occurred does not relieve them of their continuing duty under section 14 of 
the Act. The union must be prepared to negotiate and obviously Fashion Craft cannot use 
the union’s conduct as an excuse to refuse to bargain by failing to put any offer whatsoever 
to the union in the future. The Board is confident that with the cooling-off period that has 
elapsed the parties will be able to return to the bargaining table and constructively explore 
the possibility of a settlement that will be to their mutual advantage. 


CONCURRING DECISION OF BOARD MEMBERS O. HODGES AND H. J. F. ADE: 


974 


ie A meaningful collective bargaining relationship is above all a matter of trust be- 
tween those who have the authority to act for the parties. That relationship existed between 
Mr. Salvona, the union business agent, and Mr. Slottke, the general manager of Fashion 
Craft. Paragraphs 9, 10 and 11 of this decision make that clear. Absent the “assistance” of 
lawyers at the conciliation meeting of May 3, 1979, negotiations could well have concluded 
successfully that day. That is, a collective agreement could have been ready for ratification 
by the union membership, with a release from the judgment debts in the hands of Fashion 
Craft and Assaf. 


De The word of the union business agent Mr. Salvona was accepted by the general 
manager Mr. Slottke and by Mr. Assaf, President of Fashion Craft. That is evident from 
paragraph 11. It is clear from paragraphs 9 and 10 that the union business agent had given up 
the judgment debt as a bargaining aid; he simply wanted to bargain normally with Fashion 
Craft. However, when counsel for Fashion Craft demanded a written legal release as a 
threshold condition to bargaining, it is apparent that he offended the integrity of the union 
spokesman. 


eh The spirt of cooperation and understanding that was present here and is so imper- 
ative to good industrial relations, was seriously damaged. The hard nosed demand of coun- 
sel for a written release at the very beginning of the conciliation meeting was out of place 
and out of time. The request for a written release would have been proper and reasonably 
anticipated by the union before the collective agreement could have been put to the mem- 
bership for ratification. 


4. We are impressed with the attitude and good sense of the union business agent 
and the general manager of the company. They understand the problems of this enterprise 
from experience. We are of the opinion that if the parties meet in the spirit of collaboration 
and trust so essential to a good collective bargaining climate and avoid the legalistic adver- 
sarial approach so destructive of a good bargaining relationship, they will reach the collec- 
tive agreement they both now appear to want. 


1026-79-R Canadian Food and Associated Services Union, Applicant, v. 
Federated Building Maintenace Company Limited operating as Commercial 
Building Services, Respondent. 


Certification — Natural Justice — Parties — Practice and Procedure — Employer alleging de- 
nial of natural justice to employees — Large majority unable to read English — Whether employer has 
standing to make allegation — Whether Board posting in English only denial of natural justice 


BEFORE: M. G. Picher, Vice-Chairman and Board Members E. C. Went and D. B. Arch- 
er. 


APPEARANCES: M. Swenarchuk and W. Iler for the applicant; F. R. Von Veh, Steve 
McCormack and Ted Kavanagh for the respondent. 


DECISION OF THE BOARD; October 30, 1979 
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2: This is an application for certification. 


sy The employer has raised an objection to these proceedings. It submits that the 
employees were given insufficient notice of the union’s application for certification and of 
the hearing before this Board. 


6. There are some 125 employees in the bargaining unit, comprising the cleaning 
staff of First Canadian Place in Toronto. Following the Board’s normal practice copies of 
the Board’s Notice to Employees of Application for Certification and of Hearing (Form 5) 
were posted in various locations in their workplace. It is common ground that 80 per cent of 
the employees are of Portuguese origin and cannot read English. They could not, in other 
words, understand the meaning of Form 5 without assistance. 


8 The employer submits that because the notices were not posted in Portuguese the 
employees have been denied natural justice. It requests that the application be delayed by 
the extension of the terminal date and a reposting of Form 5 in Portuguese. Alternatively it 
submits that the Board should order the taking of a representation vote with notices and bal- 
lots in both English and Portuguese. 


S In effect the employer seeks to protest on behalf of a group of employees when in 
fact the employees themselves have raised no objection. The evidence filed by the union and 
submitted to the Board’s normal verification procedures establishes that at the minimum 96 
of the 125 employees in the bargaining unit signed membership cards indicating their wish to 
be represented by the applicant union. The employer does not challenge the validity of 
those cards. All 125 employees were in attendance on the Board’s premises during the hear- 
ing, having been subpoenaed by the employer, and not one among them came forward to 
support the employer’s protestations about natural justice. 


2 The first issue is whether the employer has standing to make procedural objec- 
tions on behalf of employees who have not themselves sought to do so. Generally this 
Board’s experience has led it to respect the ability of employees to represent their interest in 
applications before the Board. The Board does not, as a general rule, permit an employer to 
speak for the employees in certification proceedings. The Board will entertain the evidence 
and representations of an employer respecting allegations of fraud, intimidation or coercion 
in the gathering of membership evidence. In those cases the employer is entitled to object, 
firstly, because it has a direct interest not to be party to a collective bargaining relationship 
based on bargaining rights illegally obtained; and, secondly, because the very unlawfulness 
alleged would tend to deprive the employees of the ability to freely represent their wishes. 
Apart from those extreme circumstances amounting to a fraud upon its own procedures, the 
Board does not place the employer in the position of spokesman for its employees. 


10. The Board’s practice in that regard is consistent with a number of decisions of the 
Supreme Court of Canada. In Quebec Labour Relations Board v. Cimon Ltee. [1971] 
S.C.R. 981; 21 D.L.R. (3d) 506 on an application for certificaion, an employer sought to set 
aside an order of the Quebec Labour Relations Board directing a representation vote 
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among its employees on the grounds that a second union had not been given notice of the ap- 
plication. The Court upheld the ruling of the Board, finding that the company was unlaw- 
fully pleading on another’s behalf an objection in which it had no legal interest. A case more 
closely resembling this one is Cunningham Drug Stores Ltd. v. B.C. Labour Relations 
Board [1973] S.C.R. 256; 31 D.L.R. (3d) 459. In that case the Court found that during an 
application for certification an employer was without standing to object to the sufficiency of 
notice to employees affected by a ruling of the British Columbia Labour Relations Board al- 
tering the composition of the bargaining unit. 


Ly A more recent decision of the Supreme Court of Canada demonstrates even more 
forcefully the Court’s appreciation of the concerns that labour boards have whenever em- 
ployers purport to invoke the rights of their employees in certification proceedings. In Re 
Canada Labour Relations Board and Transair Ltd. (1976), 67 D.L.R. (3d) 421 the employer 
argued before the Court that the Canada Labour Relations Board had erred in refusing to 
entertain a petition against certification by a group of employees. The petition, tendered 
late in the certification proceedings, was found by the Board to be untimely. The employees 
who sponsored the petition did not seek judicial review of the ruling against them and the 
employer did not seek to make them a party to its own application for judicial review under 
section 28 of the Federal Court Act. The Court concluded that the employer was without 
standing to invoke an alleged error of law in which it had no legal interest. Laskin, C.J.C., 
speaking for the majority, said at p. 438: 


“Tf there is any policy in the Canada Labour Code and comparable pro- 
vincial legislation which is pre-eminent it is that it is the wishes of the 
employees, without intercession of the employer (apart from fraud), 
that are alone to be considered vis-a-vis a bargaining agent that seeks to 
represent them. The employer cannot invoke what is a jus tertii, espe- 
cially when those whose position is asserted by the employer are not be- 
fore the Court.” 


The foregoing reasoning is manifestly applicable in this case. Any objection that the em- 
ployees have had insufficient notice of this application or are in a state of confusion about 
their rights, there being no fraud or impropriety alleged, is a matter for the employees them- 
selves to raise. The employer is without standing to plead the objection which it makes. Its 
motion is therefore dismissed. 


12: Before parting with this matter, it should perhaps be added, if only to clarify the 
Board’s procedure, that it is doubtful whether our conclusion would be any different even if 
the objection had been raised by a group of employees. There are over eighty Board forms, 
including its Notice to Employees of Application for Certification and of Hearing, all of 
which have been promulgated as regulations by the Lieutenant Governor in Council. They 
are always posted in English; the only qualification to that rule is that, upon request, the 
Board will provide a French translation for simultaneous posting with the English version. 
For years the Board has posted its notices in Canada’s two official languages only without 
any apparent hardship to employees. 


1s Obviously there are numbers of employees in the Canadian workplace who, by 
reason of their national origin, are not able to read or write either English or French. They 
are nevertheless usually quite able to function within the mainstream of everyday life in 
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Canada. Whether they deal with commercial interests or with their government, they gener- 
ally expect to do so in one of the two official languages of Canada. The same is true in their 
dealings with the courts or with public administrative tribunals. Immigrant Canadians gen- 
erally obtain, and can reasonably be expected to obtain, the assistance necessary to enable 
them to respond to process issuing from a court or tribunal. In this case all 125 of the em- 
ployees were able to respond to the Board’s subpoena, written in English, issued to them by 
the employer. In the Board’s experience employees who are not fluent or literate in English 
do not fall within a special class of disadvantaged workers. While the Board has always 
made use of translations in the receiving of evidence, it does not presume that immigrant 
Canadian employees are less able then others to inform themselves and assert their rights 
under The Labour Relations Act. (Ilsco of Canada Ltd. {1973} OLRB Rep. May 221; 
International Chinese Restaurant [1977])OLRB Rep. Oct. 688; Dylex Ltd. [1977] OLRB 
Rep. June 357.) 


LS. The parties are disagreed over the employment status of four persons who are de- 
scribed by the respondent as “working foreladies’’. The applicant submits that they should 
be excluded from the bargaining unit because they exercise managerial functions and are 
therefore not “employees” within the meaning of section 1(3) (b) of the Act. Since the ulti- 
mate resolution of that issue cannot affect the entitlement of the applicant to a certificate, 
the Board hereby grants interim certification to the applicant. ... 


2172-78-M Haldimand-Norfolk Regional Health Unit, Employer, v. The 
Staff Association Haldimand-Norfolk Regional Health Unit, Trade Union. 


Reference — Collective agreement providing for appointment of interest arbitrator by 
Minister — Minister referring question of authority to appoint arbitrator to Board — Whether Board 
has jurisdiction to advise Minister 


BEFORE: Pamela C. Picher, Vice-Chairman and Board Members H. J. F. Ade and M. J. 
Fenwick. 


APPEARANCES: Michael Gordon, Tim Sargeant and D. W. McEntee for the employer; 
Stanley Simpson, J. S. Yariand G. Gosseline for the trade union. 


DECISION OF VICE-CHAIRMAN PAMELA C. PICHER AND BOARD MEMBER H. J. 
F, ADE; October 24, 1979 


1. Pursuant to section 96 of The Labour Relations Act, the Minister has referred to 
the Board the question of whether he has the authority to appoint a person to constitute a 
board of arbitration. 


1a The Staff Association has made a request to the Minister pursuant to the provi- 
sions of the collective agreement between the parties to appoint an employer nominee or a 
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sole arbitrator for a board of arbitration to be established to set the terms of a new collective 
agreement between the parties. The Board of arbitration in question, therefore, is an inter- 
est arbitartion board rather than a rights arbitration board. 


3 Under section 96 of the Act, the Labour Relations Board is given jurisdiction to 
advise the Minister as to whether nor not he has authority to make such appointments as are 
necessary to constitute a board of arbitration pursuant to section 37(4) of the Act. Ina previ- 
ous decision, Haldimand-Norfolk Regional Health Unit, [1978]OLRB Rep. Feb. 197, the 
Board found that section 37(4) appointments relate only to a rights arbitration board and 
not to an interest arbitration board. The union in this case has asked the Minister to make an 
appointment to constitute a board of interest arbitration pursuant to the contractural au- 
thority he has been given under the terms of the collective agreement and not under section 
37(4) of The Labour Relations Act. Accordingly, the Board, following its decision in 
Haldimand-Norfolk, supra, finds that it is without jurisdiction under section 96 of the Act to 
advise the Minister in this matter. 


DECISION OF BOARD MEMBER M. J. FENWICK: 


ike I agree with the decision of the majority that technically this Board does not have 
jurisdiction under The Labour Relations Act to advise the Minister as to whether or not he 
should make the requested appointment. 


Z Pursuant to the authority given the Minister by the parties under the terms of their 
collective agreement, however, I would strongly urge the Minister to make whatever ap- 
pointments are necessary to constitute a board of interest arbitration. Through Article 13 of 
their collective agreement the parties have agreed to refer unsuccessful negotiations to a 
board of interest arbitration to establish the terms of the new collective agreement. In my 
view the employer should not be able to thwart the dispute resolution procedure agreed to 
by the parties by refusing to appoint an employer nominee or agree to a sole arbitrator. If 
the Minister consents to make the appointments the employer has refused to make the par- 
ties can then proceed down the road to the resolution of their collective bargaining differ- 
ences. 


oh In the interest of sound industrial relations betwen the parties I strenuously urge 
the Minister to make the requested appointment. 
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0154-79-U The Staff Association Haldimand-Norfolk Regional Health 
Unit, Complainant, v. Haldimand-Norfolk Regional Health Unit, 
Respondent. 


Change in Working Conditions — Reference — Employer raising technical obstacles to estab- 
lishment of board of interest arbitration — Collective agreement permitting Minister to make appoint- 
ment to board — Whether right to arbitration frozen by section 70 


BEFORE: Pamela C. Picher, Vice-Chairman and Board Members H. J. F. Ade and M. J. 
Fenwick. 


APPEARANCES: Stanely Simpson, J. S. Yariand G. Gosseline for the complainant; Michael 
Gordon, Tim Sargeant and D. W. McEntee for the respondent. 


DECISION OF VICE-CHAIRMAN PAMELA C. PICHER AND BOARD MEMBER H. J. 
F. ADE; October 24, 1979 


ih The Staff Association has filed a complaint under section 79 of The Labour Rela- 
tions Act alleging that it has been dealt with by the respondent Health Unit contrary to sec- 
tion 70(1) of the Act which reads as follows: 


‘““‘Where notice has been given under section 13 or section 45 and no col- 
lective agreement is in operation, no employer shall, except with the 
consent of the trade union, alter the rates of wages or any other term or 
condition of employment or any right, privilege or duty, of the employ- 
er, the trade union or the employees, and no trade union shall, except 
with the consent of the employer, alter any term or condition of em- 
ployment or any right, privilege or duty of the employer, the trade un- 
ion or the employees, 


(a) until the Minister has appointed a conciliation officer or a media- 
tor under this Act, and, 


(i) seven days have elapsed after the Minister has released to the 
parties the report of a conciliation board or mediator, or 


(ii) fourteen days have elapsed after the Minister has released to 
the parties a notice that he does not consider it advisable to ap- 
point a conciliation board, 


as the case may be; or 


(b) until the right of the trade union to represent the employees has 
been terminated, 


whichever occurs first.”’ 


Where notice to bargain has been given and no collective agreement is in operation, neither 
the employer nor the union, subject to the time limits set out in section 70(1), may alter any 
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terms or conditions of employment or rights, duties or privileges without the consent of the 
other. Section 70 is designed to place a freeze on terms and conditions of employment dur- 
ing negotiations to promote a stable atmosphere in which the parties may bargain for a col- 
lective agreement. Through section 70 the Act recognizes that sudden, unilaterial changes 
in working conditions made during the negotiations can have a demoralizing effect and un- 
dermine bargaining. 


oy: In this case the Staff Association contends that the employer has attempted to 
take away one of its rights under the terms of the collective agreement between the parties. 
The Staff Association alleges that Article 13 of the collective agreement gives it a right, ata 
certain point in negotiations, to refer the negotiations to a board of interest arbitration to 
have the board establish the terms of the new collective agreement. The Staff Association 
complains that the employer’s conduct, viewed in its entirety, is tantamount to an attempt 
by the employer to take away the Staff Association’s right to invoke the interest arbitration 
provisions in their collective agreement through the establishment of a board of arbitration. 
In particular, the union focuses on the employer’s refusal to appoint a nominee to a board of 
interest arbitration pursuant to Article 13 of the collective agreement together with its chal- 
lenge to the jurisdiction of the Minister of Labour to make the appointments necessary to 
constitute the board as well as its further challenge to this Board’s jurisdiction to advise the 
Minister as to whether he has the authority to make the requested appointments. 


Sy, The relevant portion of Article 13 of the collective agreement reads as follows: 


“In the event that either of the parties elects under Article 18 to termi- 
nate, modify or amend this agreement and should the parties be unsuc- 
cessful in negotiating a new agreement on or before December 15, 1978 
or December 15 of any anniversary year, either party may request the 
Minister of Labour to appoint a conciliation officer to confer with the 
parties and endeavour to effect a collective agreement. Should the Min- 
ister of Labour not appoint a conciliation officer or if a conciliation offi- 
cer is appointed but no collective agreement is effected after fourteen 
(14) days from the date of the report of the conciliation officer to the 
Minister of Labour, then either party may notify the other in writing of 
its desire to submit to arbitration the negotiation of a new collective 
agreement and the notice shall contain the name of the first party’s ap- 
pointee as single arbitrator. The recipient of the notice shall within five 
(5) days advise the other party whether or not the first party’s appointee 
is acceptable as a single arbitrator and if not then the recipient of the no- 
tice shall also advise the other party of the name of its appointee to an 
arbitration board and the party who first sent the notice shall then 
within five (5) days advise the other party of its appointee to the arbitra- 
tion board. | 


The two (2) appointees so selected shall appoint within five (5) days of 
the appointment of the second nominee a third person who shall be 
Chairman. /f the recipient of the notice fails to approve the single arbitra- 
tor or fails to appoint an arbitrator or if the two (2) appointees fail to 
agree upon a Chairman, the appointment shall be made in either event by 
the Minister of Labour for Ontario upon the request of either party. The 
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single arbitrator or arbitration board shall herein determine the new 
collective agreement and shall issue a decision and the decision shall be 
final and binding upon the parties. The decision of the majority shall be 
the decision of the arbitration board, but if there is no majority, the de- 
cision of the Chairman shall govern. 


When the single arbitrator has been appointed or the three members 
have been appointed to the board of arbitration, it shall be presumed 
conclusively that he has been appointed or it has been established in ac- 
cordance with this agreement, and no order shall be made or process 
entered or proceedings taken in any court whether by way of injunc- 
tion, declaratory judgment, certiorari, mandamus, prohibition, quo 
warranto or otherwise, to question the appointment of the single arbi- 
trator or the establishment of the board or the appointment of any of its 
members, or to review, prohibit or restrain any of his or its proceed- 
ings.” [emphasis added] 


4, On October 25, 1978 the Staff Association gave notice to bargain pursuant to Ar- 
ticle 18 of the collective agreement. The parties met and bargained. The Health Unit’s pro- 
posals included the elimination of the interest arbitration clause in the collective agreement. 

On January 11, 1979 the Health Unit notified the Staff Association pursuant to section 44(2) 
of The Labour Relations Act of its desire to terminate the collective agreement upon 30 days 
notice or, in this case, February 10, 1979. Counsel for the Staff Association disputed the em- 
ployer’s right to unilaterally terminate the collective agreement. Anticipating, however, 
that the employer would take the postion that the union could not invoke interest arbitra- 
tion after the termination of the agreement on February 10, 1979, the Staff Association 
forthwith applied to the Ministry for the appointment of a conciliation officer. By the terms 
of Article 13 a request to the Minister of Labour to appoint a conciliation officer is one of the 
preconditions to invoking interest arbitration. Apprehensive that the appointment would 
delay the process and put the Staff Association in a situation where it would be unable to in- 
voke Article 13 until after the February 10th termination date, the Staff Association asked 
the Minister to deny its requested appointment. 


>. On January 25, 1979 the Minister appointed a conciliation officer pursuant to 
which a meeting was held on February 5th. On February 6th the Staff Association, faced 
with what it considered the inevitable argument of the Health Unit that the Staff Associa- 
tion’s right to invoke interest arbitration would not survive the termination of the collective 
agreement on February 10th, gave an anticipatory notice to the employer of its desire to 
submit the negotiation of a new collective agreement to a Board of interest arbitration. 
When a conciliation officer has been appointed, Article 13 states that the notice to the other 
party of a desire to submit the negotiations to a Board of arbitration may be made 14 days 
after the report of the conciliation officer. The notice given on February 6th was, by its 
terms, to take effect fourteen days from the date of the report of the conciliation officer to 
the Minister of Labour. On February 8, 1979 a no-board report was issued by the Ministry. 


6. Pursuant to the further terms of Article 13 the Staff Association’s notice to invoke 
interest arbitration contained the name of the Association’s appointee as a single arbitrator. 
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On February 13th the Health Unit sent the Staff Association a telex rejecting the Staff Asso- 
ciation’s single arbitrator appointee. Although the Health Unit asserted that a Board of ar- 
bitration constituted pursuant to Article 13 would be without jurisdiction to determine the 
differences between the parties, it named, without prejudice, an appointee to an arbitration 
board. 


de In a follow-up letter sent to the Staff Association the next day, however, the 
Health Unit nullified its proposed appointment and set out in detail its legal positions: 
Counsel for the Health Unit asserted that the Staff Association’s notice to invoke Article 13 
was ineffective because the notice to bargain given by the Staff Association on October 25, 
1978 was not proper notice under Article 18 of the collective agreement. In addition the 
Health Unit alleged that the anticipatory notice to invoke Article 13 given on February 6th 
was not effective because it was not given within the time limits established by Article 13. 
The Health Unit took the further position that the notice to invoke Article 13 was ineffec- 
tive because it had not yet received notice of the report of the conciliation officer to the Min- 
ister of Labour. More sweepingly, counsel argued that all of Article 13 was null and void. 
For all of these reasons the Health Unit refused to appoint a nominee. Counsel further ar- 
gued that the Minister of Labour had no jurisdiction to make such an appointment under ei- 
ther The Labour Relations Act or the collective agreement. 


8. In view of the employer’s refusal to appoint a nominee to constitute a board of in- 
terest arbitration, the union, by a letter dated March 6, 1979, requested the Minister of La- 
bour to appoint a nominee for the employer or appoint a single arbitrator pursuant to Arti- 
cle 13 of the collective agreement. In the same letter counsel for the Staff Association 
suggested that in view of the employer’s position the Minister should refer the question of 
whether or not the Minister has jurisdiction to make the appointment to the Labour Rela- 
tions Board. The matter was referred to the Board and a hearing was scheduled. Prior to the 
hearing the employer gave notice that it would take the position that the Labour Relations 
Board was without jurisdiction to advise the Minister on the question of whether or not he 
would have the authority to make the requested appointment. 


oF The Staff Association argues that the successive legal positions taken by the 
Health Unit effectively blocking the establishment of a board of arbitration reflect an at- 
tempt by the Health Unit to strip the Staff Association of its right under Article 13 of the col- 
lective agreement to refer the settlement of a new collective agreement following unsuccess- 
ful negotiations to a board of interest arbitration. Counsel contends that it has a right to 
have the Board constituted and that if the Health Unit disputes the jurisdiction of the board 
of arbitration it should make that argument before the board in the form of a preliminary 
objection. To block the appointments necessary to constitute the board in the first place is, 
the union argues, a violation of section 70(1) of the Act. 


10. Counsel for the Health Unit on the other hand contends that the employer cannot 
be in violation of section 70 of the Act solely by taking certain legal positions, that is, by dis- 
puting that it has a legal obligation under the collective agreement to name a nominee to a 
board of arbitration or by asserting that the Minister of Labour would be without jurisdic- 
tion to make the appointments or by contending that the Labour Relations Board lacks ju- 
risdiction to advise the Minister as to whether or not he has jurisdiction to make the appoint- 
ment. Without commenting on the validity of the argument we note counsel’s further 
contention that if the employer makes the appointments necessary to constitute a board of 


983 


arbitration the privative clause in Article 13 would preclude the employer from later disput- 
ing the constitution of the board or its proceedings. More generally, counsel for the em- 
ployer contends that it would far exceed the intended scope of section 70 of the Act if con- 
testing one’s legal obligations under a collective agreement or asserting one’s legal rights 
could place a party in violation of the Act. 


ne Is there a right flowing from Article 13 of the collective agreement and preserved 
by section 70(1) of the Act for either party, in the face of unsuccessful negotiations, to have a 
board of interest arbitration constituted either by the parties themselves or by the Minister 
of Labour? Is it a violation of section 70(1), in other words, for the employer to at one time 
refuse to make the appointments required to establish a board of arbitration, dispute the 
Minister’s jurisdiction to do so, and contend that this Board is without jurisdiction to advise 
the Minister as to whether or not he has the authority to make the requested appointment? 


A). Upon the giving of notice by either party of its desire to submit to arbitration the 
negotiation of a new collective agreement, Article 13 stipulates that the recipient of the no- 
tice advise the other party whether or not the first party’s appointee is acceptable as a single 
arbitrator. If the appointee is not acceptable Article 13 provides that the recipient advise the 
other party of the name of its appointee to an arbitration board and the party who first sent 
the notice is to then advise the other party of its appointee to the arbitration board. The two 
nominees so selected are then directed to select a third person to act as chairman. Once no- 
tice has been given, therefore, these provisions of Article 13 direct the respective parties to 
take the steps necessary to constitute a board of arbitration. 


13. Article 13 further provides for the course of conduct to be followed in the event 
that either party fails to make the appointments required to constitute a board of arbitra- 
tion. In the event that the recipient of the notice, in this case the Health Unit, fails either to 
approve the single arbitrator or appoint a nominee, or if the two appointees fail to agree 
upon a chairman (all of which the Health Unit failed to do in this instance), Article 13 stipu- 
lates that the appointment shall then be made by the Minister of Labour upon the request of 
either party. 


14. While the Staff Association argues that the Health Unit has acted contrary to the 
terms of Article 13 of the collective agreement by failing to take the steps necessary to con- 
stitute a board of arbitration, a failure of this nature is anticipated by the express terms of 
the collective agreement. Article 13 provides a resolution for this kind of impasse by author- 
izing the Minister of Labour upon the request of either party to make the necessary appoint- 
ments. The employer’s refusal in this case to make the required appointments has brought 
into play the impasse-breaking mechanism agreed upon by the parties and incorporated into 
Article 13. 


5. Because the employer’s refusal to make the appointments necessary to constitute 
a board of arbitration has been expressly anticipated by the collective agreement, it would, 
in the Board’s view, unreasonably stretch the terms of the collective agreement to suggest 
that there is a right flowing from Article 13 and preserved by section 70(1) of the Act which 
guarantees that the recipient of the notice to invoke interest arbitration will, despite legal 
objections relating to its obligation to do so, make the appointments necessary to constitute 
a board of arbitration. The employer’s refusal to make the required appointments has been 
anticipated by the parties, and cannot, therefore, be characterized as an attempt to alter un- 
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ion rights under the collective agreement in violation of section 70. The right contained in 
Article 13 which would be preserved by section 70(1) is a right to ask the Minister of Labour 
to make the required appointments in circumstances where the other party has refused to do 
so. This right has been exercised by the union without objection from the employer. 


16. The union has requested the Minister to make the appointment necessary to con- 
stitute a board of arbitration. The Minister has referred to this Board pursuant to the provi- 
sions of section 96 of the Act the question of whether or not he has the authority to comply 
with the union’s request. In a decision released this day (File No. 2172-78-M) the Board, for 
the reasons set out in a previous decision, Haldimand-Norfolk Regional Health Unit, [1978] 
OLRB Rep. Feb. 197, held that because the board in question is a board of interest arbitra- 
tion rather than a board of rights arbitration it is without jurisdiction to advise the Minister 
as to whether or not he has jurisdiction under the collective agreement to make the re- 
quested appointment. The employer’s reliance on this precedent in disputing the Board’s 
jurisdiction to advise the Minister can hardly be viewed as a violation of section 70. 


I, The matter now rests with the Minister pursuant to the terms of the collective 
agreement. The union alleges that the employer’s contention that the Minister is without ju- 
risdiction to make the appointment is further evidence of its attempt to take away the un- 
ion’s right to establish a board of arbitration in contravention of section 70(1) of the Act. 
The employer, in refusing to appoint a nominee, in arguing that the Board was without ju- 
risdiction to advise the Minister pursuant to section 96 of the Act and in challenging the Min- 
ister’s authority under the collective agreement to in fact make the appointment, is putting 
the effectiveness of Article 13 to a rigorous test. Article 13 on its very face, however, raises 
obvious questions of enforceability. We are not faced in this case with contract language 
which requires the parties to make a joint request as might restrict the right of the employer 
to argue against the jurisdiction of the Minister under the terms of the collective agreement 
to make the requested appointment. There is nothing before us to cause us to conclude that 
the employer is estopped from making whatever legal arguments are at its disposal in sup- 
port of its view as to the effect of Article 13 in the circunstances of this case. 


18. The union’s right under the collective agreement and preserved by section 70(1) 
is, failing mutual agreement, to request the Minister to make the appointment. The exercise 
of that right has not been impaired by the employer. In the result we conclude that the em- 
ployer has not acted in contravention of section 70(1) of the Act. Accordingly, the com- 
plaint is dismissed. 


DISSENT OF BOARD MEMBER M. J. FENWICK: 


im The collective agreement between the employer and the union had for many years 
contained a procedure whereby all unresolved collective bargaining disputes could be sub- 
mitted to arbitration. This method of collective bargaining dispute resolution, voluntarily 
agreed to by both the employer and union, is particularly commendable for this bargaining 
unit, since a strike or lock-out would deprive the citizens of the community of the services 
provided by the employees of the Health Unit. 


De The union here is attempting to continue the arbitration procedure as the method 
for resolving collective bargaining differences. It is the employer who is blocking the union’s 
access to arbitration by raising technical obstacles to the formation of an arbitration board 
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while it is the employees who wish to continue working in the community pending the reso- 
lution of a new collective agreement. 


3 In my view the use of economic sanctions are not appropriate in this collective 
bargaining context, and up until the employer attempted to back away from the arbitration 
process, both the union and the employer thought arbitration was the best way to resolve 
their differences. I believe that Article 13 of the collective agreement reflected that earlier 
position. 


4. While I recognize that a strict legal interpretation of the collective agreement may 
result in the inability of the union to force the employer to arbitration, I am of the opinion 
that the employer has contravened the spirit, if not the letter, of the agreement, by depriv- 
ing the union of its right to go to arbitration. Since this right was in place prior to the expiry 
of the agreement, and was therefore frozen by section 70, I am of the opinion that the con- 
duct of the employer has violated the Act. I would direct the parties to submit all their unset- 
tled contract renewal items to arbitration. 


1071-79-R_ Labourers’ International Union of North America, Local 183, 
(Applicant), v. Industrial Lighting and Contracting Limited, (Respondent). 


Certification — Construction Industry — Jurisdictional Dispute — Possibility of jurisdictional 
dispute — No bar to certification — Certification proceedings not determining jurisdictional limits in 
construction industry 


BEFORE: Ian C. A. Springate, Vice-Chairman, and Board Members C. A. Ballentine and 
J. A. Ronson. 


DECISION OF THE BOARD; October 4, 1979 


eee 


4. The Board further finds that this is an application for certification within the 
meaning of section 108 of The Labour Relations Act. 


oy Although the respondent did not file a reply, it did file a letter indicating its con- 
cern that certification of the applicant might result in jurisdictional disputes between the ap- 
plicant and the International Brotherhood of Electrical Workers. While we can understand 
this concern, we are of the view that the possibility of such disputes is not a proper basis for 
denying a certificate to the applicant. Further, we do not regard a certification proceeding as 
an appropriate mechanism for determining the jurisdictional limits of trade unions in the 
construction industry. However, should any difficulties arise in the future concerning juris- 
dictional disputes which the parties themselves cannot resolve, then recourse can be had to 
the jurisdictional dispute provisions set out in section 81 of the Act. 


6. The Board further finds that all construction labourers in the employ of the re- 
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spondent in Metropolitan Toronto, the Regional Municipality of York and the County of 
Peel, the Township of Esquesing’and the Towns of Oakville and Milton in the County of 
Halton and the Tonwship of Pickering in the County of Ontario, save and except construc- 
tion labourers employed on building projects, non-working foremen and persons above the 
rank of non-working foreman, constitute a unit of employees of the respondent appropriate 
for collective bargaining. 


8. A certificate will issue to the applicant. 


0365-79-U George Maglasis & George Papoutsis, Complainants, v. 
International Ladies’ Garment Workers’ Union, Respondent, v. Irving 
Posluns Sportswear, Intervener. 


Duty of Fair Representation — Practice and Procedure — Board barring portion of com- 
plaint due to extreme delay — Delay considered in determining appropriate relief 


BEFORE: E. Norris Davis, Vice-Chairman 


APPEARANCES: Alex Farquhar for the complainants; Beth Symes, Wm. Villano and John 
Hammond for the respondent; E. L. Stringer, Q.C. and Wayne Hartle for the intervener. 


DECISION OF THE BOARD; October 24, 1979 


ie The complainants filed a complaint on May 25, 1979 alleging contraventions of 
section 60 of the Act in that the respondent was guilty of arbitrary, discriminatory or bad 
faith representation of the complainants in respect to claims for overtime periods relating to 
unspecified occasions from 1971 and up to the time of their termination of employment in 
July 1978; and further allegations of similar improper representation of the complainant, 


George Maglasis in respect to compensation following his discharge and re-instatement in | 
employment in 1976; and further allegations of similar improper representation of both | 


complainants in respect to their discharge from employment in July 1978; and further allega- 
tions of improper representation of the complainants’ claim for severance pay under The 
Employment Standard Act. This last allegation was abandoned by the complainants at the 
hearing. 


2 The Board made an oral ruling refusing the complainants’ request to join the in- 
tervening employer as a respondent. 


Be The respondent and the intervener both raised preliminary objections to the 
Board’s entertaining of this complaint in view of the length of time elapsing between the 


events to giving rise to the complaint and the commencement of this proceeding. The re- | 
spondent further raised a preliminary objection to the lack of particularity in respect to | 
those allegations arising out of non-payment for overtime commencing in 1971 and continu- | 
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ing through 1978. The Board ruled that it would hear evidence as to the reasons for failure of 
the complainants to have moved more expeditiously in bringing the matter before the 
Board. 


4, Maglasis testified that in respect to overtime he didn’t remember the dates of any 
complaints he made but that “‘we always complained” to Villano, the Manager of the Union 
and to a Business Agent. He testified to one specific meeting with union officials in 1976 
which resulted in the union being instrumental in shutting off the electrical power in the 
plant during the one hour lunch period and at 4:00 p.m. (the normal quitting time) and that 
effectively precluded the working of overtime for a period of 12 months. Maglasis testified 
that between 1976 and the date of his discharge in 1978 he complained many times to the 
Business Agent or the Manager of the union on their weekly visits to the plant and received 
the response that the company didn’t pay overtime so don’t work if you don’t want to. 


5. Papoutsis’ evidence corroborates the 1976 incident and when asked if he contin- 
ued to complain thereafter he stated, “‘not too much. We going to be out of a job”. He fur- 
ther testified that he never took any action other than complaining to the union many times 
and that the Manager of the union always said, “‘We going to fix the problem. Don’t worry. 
So I wait — he knows his job”’. On cross-examination Papoutsis stated that if he had not been 
discharged in 1978, he would not have taken any action in regard to overtime other than to 
wait for the union. 


6. In 1976 there was a dispute over piece rates and Maglasis was discharged for fail- 
ing to continue to work while the dispute was discussed and as a result Papoutsis and the re- 
maining two pressers walked off the job and all four of them went to the union office and in- 
formed Villano, the Manager of the union. Papoutsis states that the four of them continued 
to talk with Villano during the following week and that at the end of the week Villano in- 
formed them that the company had agreed to take back all pressers except Maglasis. Pa- 
poutsis and the others refused to accept a settlement unless all four were returned to work, 
and on the following Monday at a meeting of all four and Villano with the company, the ne- 
gotiated settlement did return all four to work without compensation for lost time. Maglasis 
in his evidence stated that he never made any further complaint to Villano about this inci- 
dent. Papoutsis gave no evidence of any further complaint in respect to this matter. 


ig In 1978 about 1 or 2 months prior to the discharge of the complainants, according 
to Maglasis, the company cut some of the piecework prices and the employees complained 
to the union as a result of which the Business Agent went into the plant and “froze the 
prices”. Maglasis states he never complained about the prices again because no work of that 
type was again done but states he never received any adjustment for work already done. 
Maglasis’ version of the events of July 14, 1978 when both complainants were discharged 
was that the Manager of the company fired them, and that “‘the police came and took us out, 
and we went with Hank (the Business Agent) to the union office around noontime”’. At the 
union office they saw Villano later in the day and he suggested they return next day which 
they did and which they continued to do for the rest of the week. On Thursday of that week 
because the plant would be closed for vacations for three weeks Papoutsis told Villano they 
wanted to know whether they would return to work or whether they should “‘look for an- 
other job or go to Greece for a holiday’’. On Friday the Business Agent informed Maglasis 
and Papoutsis that the company was saying “‘No’’, and in Papoutsis’ words, “‘so for me the 
matter was finished’’. According to Maglasis, Villano offered to send them to another job. 
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He also admits that Villano, at this time, could have told them to return on August 14th to 
the Union office. 


8. The same day, July 21st, 1978, the complainants went to the Unemployment In- 
surance Office and secured forms to file a claim. They then visited the offices of this Board, 
got necessary books and forms to file a section 60 and received information about the Em- 
ployement Standards Branch. Maglasis testified that both he and Papoutsis had also been in 
the Labour Relations Board offices on two other occasions, once after his discharge in 1976 
and again in connection with the discharge of some other employee. 


9. Maglasis and Papoutsis then went to the Employment Standard Branch and filed a 
complaint claiming severance pay, wages due in respect to piecework rate changes and over- 
time premiums. This complaint was denied by letter on November 22, 1978, and through 
their local M.P.P. a request for review was made December 4, 1978 and refused on Decem- 
ber 13, 1978. On January 5th, 1979 the complainants were in touch with the Ombudsman’s 
office and it appears that file is still open. 


10. Maglasis admits receiving a telephone call from one, Grogan, in the Montreal 
office of the respondent. This call was one or two weeks after the vacation shutdown at the 
intervener’s plant, and in the course of which Grogan offered to have Maglasis sent to an- 
other job with another employer, which offer Maglasis refused. Maglasis states that in this 
conversation he complained about not having been paid for certain work tickets and as a re- 
sult he did receive such payment. 


Lie Maglasis states also that around this time he happened to meet Villano in the De- 
partment of Labour offices and inquired about termination pay and was advised to go to the 
“Labour Board” and that Villano could do nothing. 


DX The complainants sought the services of Legal Aid in respect to the section 60 
matter but were disqualified because of their financial condition, and consulted another law- 
yer about two weeks later, leaving the section 60 application forms with him. After a wait of 
some weeks they further talked to this lawyer who advised they should sue their employer 
which advice they disagreed with and terminated their relationship. They then returned to 
the Labour Board and secured additional forms of which Maglasis says ‘“‘maybe we kept 
them in the car for a couple months’’. Papoutsis on evidence in chief when asked “‘Why so 
long to eventually make a complaint to the Labour Relations Board?”’, responded, ““Be- 
cause we are asking people. We did not know the right door to knock on. By getting advice 
we find out what we supposed to do”’. According to Papoutsis the second set of forms were 
turned over to their present lawyer in April 1979. 


135 The most recent circumstances giving rise to the allegations in the complaint are 
those surrounding the discharge from employment on July 14th, 1978. The evidence was 
that on the same day (July 21st) as the complainants were advised by the Manager of the un- 
ion that he had not been successful in reversing the discharge decision, they attended at the 
offices of the Labour Relations Board and were provided with information (oral and in 
booklet forms) relating to available relief under the Act. Throughout the period following 
the July 21st, 1978 discharge, there was no evidence to suggest that the complainants were | 
pursuing anything other than what they considered to be their monetary claims arising out of | 
claimed overtime and piece-work rate discrepancies and severance pay arising out of the | 
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July 1978 termination. It was not until some two months following the final adverse determi- 
nation by the Director of Employment Standards that attention was directed to the possibil- 
ity of re-instatement in employment. At the request of the complainants, their local M.P.P. 
on February 21, 1979 wrote a letter to William Villano and a copy to the International Presi- 
dent of the respondent, and reading as follows: 


“Attached please find a copy of the letters from the Minister of Labour 
dated December 13, 1978. Iam completely distressed, by the fact that, 
the Union did not launch a grievance under the terms of the Collective 
Agreement, in order to defend the claimants. 


If the time hasn’t lapsed, I’m urging you to take this case before the La- 
bour Board in order to deal with this particular issue. 


I would appreciate an immediate reply because I truly sympathise with 
the claimants.” 


As a result of this Maglasis received a telephone call from his M.P.P. who said he had re- 
ceived a call from Villano that he could get the complainants’ back to work. The complain- 
ants went to the union office 1 or 2 weeks after the letter and Villano said he was going to 
take them back to work. The complainants stated they would only return to work if they 
were paid for lost time from the date of their discharge. Villano refused to advance that 
proposition as in his opinion the Company would not pay. The complainants appear to have 
accepted that position and in Maglasis’ words, ‘‘We said OK. You are the only one to take 
our case to the Labour Board” and Villano is said to have replied, ‘‘No, I won’t do that ei- 
ther’. Maglasis then said he would call the Union Head Office to get our case to the Labour 
Board to which Villano replied, ““OK call the Head Office’’. Maglasis states no call was 
made to the Union Head Office ““Because we get the case to a lawyer’, which action was 
taken sometime in April 1979 by retention of present Counsel. 


14. The issue which the Board must determine is whether this complaint has been 
brought on a timely basis having regard to all the circumstances of this case. This issue was 
recently dealt with by the Board in the Concrete Construction Supplies [1979] OLRB Rep. 
Aug. 739 in which the Board said, 


‘“.. It is not the practice of this Board to bar complaints under Section 
79 unless there has been extreme delay. In the case of complaints in- 
volving alleged violations of Section 60, the Board’s practice has usually 
been to hear the complaint and consider delay, if it is unreasonable, 
when considering the relief to be given. In this case, the delay is not ex- 
treme and will not bar the complaint from being heard.” 


©. In the instant case the allegations of improper representation by the respondent 
union are founded, in part, in the general allegation, without specificity, that complaints 
about non-payment of overtime premiums were not settled in the complainants’ favor and 
these complaints are of a continuing nature going back to 1971 (eight years prior to the insti- 
tution of these proceedings). The Board notes, in passing, that the collective agreement pro- 
vides a one step grievance procedure, prior to arbitration, in which any dispute is to be nego- 
tiated between the Association and the Manager of the union. The evidence is that 
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complaints were made frequently prior to 1976 to the Business Agent and to the Manager of 
the union and were discussed at union meetings which the complainants regularly attended. 
In 1976 the union took forthright step of eliminating such complaints by shutting off the 
plant power and making overtime work impossible. The complainants’ position, as we un- 
derstand it, is that no thought was given to initiating a section 60 complaint at that time ei- 
ther because they were waiting for the union to secure a favourable settlement or because of 
an atmosphere prevailing in the plant that to take such a positive step would affect either 
their job security or the availability of work to them through the hiring of additional work- 
ers. It must be noted that this conclusion was admitted not to have been based on any state- 
ment made to the complainants by anyone. In our view, having regard to the circunstances, 
including the lack of particularity relating to the incidents which were the subject of the em- 
ployees grievance and the lack of particularity as to the events which are alleged to have 
been the basis for a charge of misconduct against the respondent and the culminating events 
of 1976 we find the delay in seeking the Board’s remedial relief to have been extreme. The 
Board exercises its discretion under Section 79 and refuses to entertain the complaint in re- 
spect to these items. 


16. The complainants advance similar arguments in respect to the delay in making 
charges in respect to payment for lost wages involved in the re-instatement following dis- 
charge in 1976 and in respect to failure to secure a favourable settlement of some reduced 
piecework rates which were a factor in such discharge. It is our view of the evidence that fol- 
lowing the complainants’ re-instatement in employment in 1976 no further request was 
made by them to the Union in respect to payment for lost time or in respect to the piece rate 
matters, and that these matters were not raised by the complainants in their discussions with 
the Union at the time of their July 21, 1978 discharge, but were just raised, following 1976, 
by the filing of these proceedings. Under all the circumstances we find this to be an extreme 
delay and the Board exercises its discretion under Section 79 and refuses to entertain the 
complaint in respect to these items. 


(7. As to the discharge from employment in 1978 and allegations that the respondent 
acted improperly in the representation of the complainants’ grievance we are of the opinion 
that while the delay in seeking remedial relief is totally unexplained, certainly from the pe- 
riod following the discussion flowing out of the letter of February 21, 1979 up to the actual 
filing of the complaint on May 25, 1979, we are reluctant to refuse to hear the matter on its 
merits. We find the delay to be not so extreme as to cause us not to entertain the complaint 
itself, but to be taken into consideration by the Board in determining the relief to be given in 
the event that the complaint is determined to be well-founded. The Board will therefore 
hear the complaint in respect to allegations of improper representation of the grievors by the 
respondent in respect to their discharge from employment on July 21, 1978. 


18. The matter is referred to the Registrar who is directed to list it for hearing. 
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0642-79-U Lumber and Sawmill Workers Union, Local 2995 of the United 
Brotherhood of Carpenters and Joiners of America, Applicant, v. J. H. 
Normick Inc. (Kirkland Lake Division), Respondent. 


Lock-Out — Employer moving operations outside geographic scope of union’s bargaining 
rights - Employer sub-contracting work — No express or implied term of employment that employer 
hiring fomer employees in new location — Whether lock-out 


BEFORE: Jan C. A. Springate, Vice-Chairman. 


APPEARANCES: H. M. Pollit, Yvon Desroches and Norman Rivard for the applicant, K. R. 
Valin, Mike Roy, Don Farrell and Fred Burrows for the respondent. 


DECISION OF THE BOARD; October 5, 1979 


a. This is an application for relief under section 83 of The Labour Relations Act in 
which the applicant alleges that the respondent engaged in, or threatened to engage in, an 
unlawful lock-out. 


2. The respondent holds a number of timber-cutting licences covering large areas of 
Northern Ontario. In the early part of 1979 it had approximately 24 employees engaged ina 
cutting operation in Blain Township in the District of Temiskaming. These employees were 
split almost evenly between cutters and skid operators. On April 10, 1979 the Board cer- 
tified the applicant as the bargaining agent for the respondent’s employees in the Township 
of Blain and the immediately adjacent townships. 


oF On or about June 21, 1979 the respondent informed its employees in Blain Town- 
ship that the cutting operation in Blain was about to come to an end because the respondent 
had cut the maximum amount allowed for in the Township under its licence with the Minis- 
try of Natural Resources. The employees were also informed that the respondent was about 
to commence cutting in Midlothian Township some 40 miles distant. Midlothian is outside 
the geographic scope of the bargaining unit earlier certified by the Board. It was explained 
to the employees that in Midlothian Township the respondent would not be employing di- 
rect hires but instead would be working through a contractor, Mr. L. P. Turgeon. Those of 
the employees who were skid operators were advised by the respondent that if they so de- 
sired they could work for Mr. Turgeon as sub-contractors, and in this regard the respon- 
dent’s foremen handed out copies of a standard form agreement with Mr. Turgeon which 
they could sign. Mr. Marcel Roy, the respondent’s lands manager for its Kirkland Lake Divi- 
sion, testified that it was made a condition of Mr. Turgeon getting the cutting contract that 
he give the respondent’s employees from Blain first chance to work for him in Midlothian 
Township as sub-contractors. 


4. Each standard form agreement is stated to be between Mr. Turgeon as contractor 
and an individual “‘broker’’. It indicates that a broker, (i.e., a skid operator) is free to hire 
employees of his own. Presumably a skid operator would want to hire a cutter to assist him. 
The evidence is that most of the employees who worked for the respondent in Blain Town- 
ship also worked in Midlothian Township. From this one can reasonably conclude that 
most, if not all, of the skid operators from Blain signed a standard form agreement with Mr. 
Turgeon and arranged for a cutter from Blain to accompany them to Midlothian Township. 
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a Mr. F. Burrows, the Vice-President of the Woodlands Division of Normick-Par- 
ent, the respondent’s “‘parent”’ firm, testified that the respondent employs three different 
methods to get its cutting work done, namely: 


1) using its own employees. In certain locations these employees are 
covered by the terms of a collective agreement; 


2) contracting the work out to another logging firm, and 


3) contracting the work out to a contractor who in turn is responsible 
for engaging sub-contractors. 


According to Mr. Burrows a number of considerations are taken into account in deciding 
which of the three methods will be used for a particular cut, including site location, availabil- 
ity of manpower, availability of contractors and the economics involved. Mr. Burrows tes- 
tified that it was only these considerations which caused the company to decide to have its 
Midlothian cut performed through a contractor. Mr. Burrows’ testimony in this regard was 
neither challenged in cross-examination nor contradicted by evidence called by the appli- 
cant. 


6. There is no question but that at the relevant time a lock-out would have been un- 
timely and hence unlawful. Section 1(1) (i) of the Act defines a “lock-out” in the following 
terms: 


‘* ‘lock-out’ includes the closing of a place of employment, a suspension 
of work or a refusal by an employer to continue to employ a number of 
his employees, with a view to compel or induce his employees, or to aid 
another employer to compel or induce his employees, to refrain from 
exercising any rights or privileges under this Act or to agree to provi- 
sions or changes in provisions respecting terms or conditions of employ- 
ment or the rights, privileges or duties of the employer, an employers’ 
organization, the trade union, or the employees.” 


is There is no question but that the respondent closed down its cutting operations in 
Blain. However, for this to have constituted a lock-out the respondent’s actions must have 
been motivated by a desire to compel or induce his employees to refrain from exercising 
rights or privileges under the Act or to agree to provisions, or changes in provisions, respect- 
ing their terms or conditions of employment. The uncontradicted evidence before the Board 
is that the respondent only ceased its cutting operations in Blain because it had cut the maxi- 
mum amount allowed under its licence. In these circumstances the Board is satisfied that the 
respondent’s actions in closing down its cutting operations in Blain did not constitute a lock- 
out, but instead came within the provisions of section 68 of the Act, which states as follows: 


“Nothing in this Act prohibits any suspension or discontinuance for 
cause of an employer’s operations or the quitting of employment for 
cause if the suspension, discontinuance or quitting does not constitute a 
lock-out of strike.” 


8. The applicant contended that the respondent’s decision not to use direct hire em- 
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ployees in Midlothian Township was motivated by a desire to avoid a possible certification 
application with respect to the township. Presumably the applicant’s view was that this 
amounted to a refusal by the respondent to continue to directly employ the employees in 
Midlothian with a view to compel them to refrain from exercising a right under the Act, and 
hence constituted a lock-out. Although in the appropriate case the Board is prepared to in- 
fer that the contracting out or work was motivated by a desire to avoid a union certification, 
(see Dr. Hillers Peppermint Canada Limited, [1979] OLRB Rep. May 385), the evidence 
here simply does not support such an inference. Indeed the only evidence before the Board 
on this point is the uncontradicted testimony of Mr. Burrows that the decision was made for 
other reasons entirely and in accordance with established company practice. Accordingly, 
the Board is not satisfied that the respondent’s decision not to use direct hires in Midlothian 
Township was done to compel employees to refrain from exercising any right under The La- 
bour Relations Act. 


p: The main argument put forward by the applicant was based on its contention that 
notwithstanding the “form” of the relationship between the respondent, Mr. Turgeon, and 
the individual workmen, in fact the individuals engaged in the cutting work in Midlothian 
Township remained employees of the respondent for the purposes of The Labour Relations 
Act. It contended that when the respondent indicated to the employees that they could only 
continue to work for it in Midlothian under the terms set forth in the standard form contract 
with Mr. Turgeon, its actions either amounted to, or were a threat of, ‘‘a refusal by an em- 
ployer to continue to employ a number of his employees with a view to compel or induce his 
employees ... to agree to provisions or changes in provisions respecting terms or condition 
of employment...” and as such came within the definition of a lock-out. 


10. The issue of whether or not the individuals working in Midlothian Township are 
“employees” of the respondent for the purposes of The Labour Relations Act is currently 
before the Board in other proceedings in which Mr. Turgeon has been named as a party. 
However, for the purposes of these proceedings the Board is prepared to assume, without so 
finding, that the applicant is correct in its contention that the individuals involved remain 
employees of the respondent. 


it, On the basis of this assumption, there can be no dispute but that the respondent 
refused to continue to employ its employees at Midlothian under the same terms and condi- 
tions as before. However, there is absolutely nothing before the Board to indicate that it was 
an express or implied condition of employment of the employees in Blain Township that 
when the cutting operation there came to an end they would continue to be employed else- 
where by the respondent under the same terms and conditions. Indeed the evidence of Mr. 
Burrows indicates that the terms under which individuals work depend on whether the re- 
spondent decides to do the work with direct hires or through a contractor. In these circum- 
stances the Board is not prepared to assume that the terms and conditions under which the 
employees worked in Blain Township were meant to cover, or were understood by the em- 
ployees as covering, cutting operations 40 miles away in Midlothian Township. According- 
ly, the setting of terms and conditions of employment for Midlothian Township would ap- 
pear not to have involved the changing of any applicable terms and conditions but rather the 
establishment of new terms and conditions for an area where none had previously existed. 
Accordingly, the Board is satisfied that the indication to employees that they would not be 
employed in Midlothian Township under the same terms as they had been in Blain could not 
amount to a lock-out under the Act. 
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12, Having regard to the above, the application is hereby dismissed. 


0835-79-R Fuel, Bus, Limousine, Petroleum Drivers and Allied Employees, 
Local Union No. 352, affiliated with the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of America, Applicant, 
v. Kafko Manufacturing Limited, Respondent. 


Appropriateness — Bargaining Unit — Certification — Only students employed — Whether 
constituting appropriate unit — Students and part-time employees described as appropriate unit — 
Whether absence of history of part-time employees affecting bargaining unit description 


BEFORE: N. B. Satterfield, Vice-Chairman and Board Members H. J. F. Ade and C. A. 
Ballentine. 


APPEARANCES: Louie Douramakos for the applicant; G. Grossman and W. Kindness for 
the respondent. 


DECISION OF VICE-CHAIRMAN, N. B. SATTERFIELD, AND BOARD MEMBER C. A. 
BALLENTINE; September 26, 1979 


i This is an application for certification. 


3): The applicant is seeking to be certified for a bargaining unit comprised of all em- 
ployees who work for the respondent for not more than 24 hours per week (‘“‘part-time em- 
ployees’’) and students employed during the school vacation period (‘‘students’’) save cer- 
tain exclusions not here relevant. The applicant presently holds a certificate issued by the 
Board on June 29, 1979 which grants it bargaining rights for an all employee type of bargain- 
ing unit (see Board File No. 0425-79-R). In that decision to certify the applicant, the Board 
accepted the description of the appropriate unit which had been agreed to by the parties and 
which excluded part-time employees and students. It is that group of employees for which 
the applicant is now seeking to be certified as bargaining agent. 


4, The respondent seeks to have the application dismissed because, there being no 
part-time employees at the date of application and no history of them being employed by the 
respondent, the bargaining unit would be comprised of students alone, which the respon- 
dent submits would not be an appropriate bargaining unit. 


5: The respondent is a manufacturer of swimming pools. Since its period of peak 
business activity generally corresponds with the school summer vacation period when stu- 
dents are available, it augments its regular work force of 30 to 35 employees by employing 
students. At the time of this application, the respondent was employing 11 students, thus its 
work force had been augmented by some 30 to 35 per cent. There is no carry-over of the stu- 
dents employed in one year to the following year. 
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6. The respondent argues that the short-term nature of the employment relationship 
and the constant change in the applicant’s membership constituency is an obstacle to estab- 
lishing a viable bargaining relationship. These are the circumstances which, the respondent 
contends, make a unit comprised only of students one which is not appropriate for collective 
bargaining purposes. The applicant argues on the other hand that the employees have a 
right to be represented in collective bargaining with their employer for purposes of deter- 
mining their working conditions and they should not be denied that right simply because 
they are students working during their summer vacation. The applicant contends that this is 
particularly true in the instant case because the students make up a significant part of the to- 
tal work force at a critical time in the respondent’s annual business cycle. 


ig When the Board is dealing with part-time employees and students in terms of how 
a bargaining unit should be described, as a general rule, it has taken the view that these two 
groups of employees share a sufficient community of interest to constitute an appropriate 
bargaining unit separate from the full-time employees. For that reason, the Board follows 
the practice of dealing with these two groups in tandem whenever it is asked by an applicant 
or a respondent to include in or exclude from a unit either group. In other words, if a party is 
seeking to exclude part-time employees and the Board grants the request, it will exclude stu- 
dents also. This latter practice has developed as well from the Board’s desire not to subdi- 
vide the employees of an employer into a number of separate units in a way which might im- 
pede the collective bargaining process and from its belief that students alone may not 
constitute a bargaining unit that is viable for collective bargaining purposes (see, for exam- 
ple, Plummer Memorial Public Hospital, [1979] OLRB Rep. May 433). This belief would 
seem to support the respondent’s contention that the unit sought, however described, is 
comprised only of students and therefore cannot form an appropriate bargaining unit. The 
respondent then argued that the lack of appropriateness leads automatically to dismissal of 
the application. This result, in the circumstances of this case, would have the effect of deny- 
ing students employed by the respondent any right of self-organization, a right declared by 
section 3 of the Act, because there is no evidence before the Board that there are other em- 
ployees of the respondent who share a sufficient community of interest with the students to 
be joined with them in a unit. 


8. Since the Act does not exclude students from its coverage, the Board has pre- 
sumed that the Legislature intended that they be covered (see The Victoria County Board of 
Education, [1975] OLRB Rep. June 529, and also St. Raphael’s Nursing Homes Limited 
(Kitchener), [1977] OLRB Rep. Sept. 580). Thus to allow the respondent’s submission 
would lead to a result contrary to the purpose of the Act by depriving employees of the re- 
spondent who are students employed during the school vacation period access to collective 
bargaining. The right of access to collective bargaining must be given precedence even 
though, in the circumstances of this case, the only bargaining unit available at the day of ap- 
plication, however it is described, is one comprised solely of students. 


2. For the foregoing reasons and having regard to the Board’s general practice of de- 
scribing a bargaining unit in terms of both part-time employees and students if either one or 
the other group is present, the Board finds that all employees of the respndent at its plant in 
Mississauga, Ontario, who are regularly employed for not more than 24 hours per week and 
students employed during the school vacation period, save and except foreman, those above 
the rank of foreman, office and sales staff, constitute the unit of employees of the respon- 
dent appropriate for collective bargaining. 
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10. The Board is satisfied on the basis of all the evidence before it that not less than 
forty-five per cent of the employees of the respondent in the bargaining unit, at the time the 
application was made were members of the applicant on August 14, 1979, the terminal date 
fixed for this application and the date which the Board determines, under section 92(2) (j) of 
The Labour Relations Act, to be the time for the purpose of ascertaining membership under 
section 7(1) of the said Act. 


11. A representation vote will be taken of the employees of the respondent in the bar- 
gaining unit. All employees of the respondent in the bargaining unit on the date hereof who 
do not voluntarily terminate their empioyment or who are not discharged for cause between 
the date hereof and the date the vote is taken will be eligible to vote. 


12 Voters will be asked to indicate whether or not they wish to be represented by the 
applicant in their employment relations with the respondent. 


IW The matter is referred to the Registrar. 


14. Decision of Board Member, H. J. F. Ade to follow. 


1189-79-R The Canadian Union of Public Employees, Applicant v. 
Macdonnell Memorial Hospital, Respondent 


Certification — Practice and Procedure — Notice of application posted 2% days prior to ex- 
piry of terminal date - Employer seeking extension of terminal date - Employer claiming employees 
had insufficient notice — Whether date extended 


BEFORE: Kevin M. Burkett, Alternate Chairman and Board Members F. W. Murray and 
H. Simon. 


APPEARANCES: Helen Browne for the applicant; S. C. Bernardo and Ruth MacDonell for 
the respondent. 


DECISION OF KEVIN M. BURKETT, ALTERNATE CHAIRMAN AND BOARD MEM- 
BER H. SIMON; October 25, 1979 


2s This is an application for certification. 


>; Counsel for the respondent notified the Board by telegram dated October 1, 1979 
that the posting of notice of hearing in this matter had not been made until 11:00 a.m. on 
September 26, 1979 and asked that the terminal date of September 28, 1979 be extended to 
October 12, 1979 because of a lack of notice to employees in the bargaining unit. Counsel 
for the respondent was advised to appear at the hearing and make his representations to the 
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panel assigned to the case. He argued that only one-third of the employees in the bargaining 
unit (part-time employees) were scheduled to work during the period of the posting and re- 
newed his request for an extension of the terminal date. He acknowledged that during the 
period from the posting to the date of hearing (October 9, 1979) only one half of the bargain- 
ing unit employees had been scheduled to work and that if the terminal date had been ex- 
tended to October 12, 1979, as he had requested in his telegram, more than 60 per cent of 
the bargaining unit employees would have been scheduled to work during the period of the 
posting. While the Board has been prepared to look to the sixty day period before and after 
the application date in determining if part-time employees are eligible for purposes of the 
count, the Board has never extended the posting period in applications involving part-time 
employees. For purposes of posting, part-time employees not scheduled to work during the 
period of posting are no different than full-time employees who are off sick, on vacation, 
layoff or away from work for other reasons during the period of posting. In all certification 
cases the Board is faced with the dilemma of notifying all those who may be affected within 
the narrow time constraints which exist in any application for certification. The present ap- 
plication is a case in point. If the Board wanted to be certain that all those affected were ac- 
tually scheduled to work during the period of posting it would have had to have extended the 
terminal date for a period of weeks and even then a number of employees might not have 
been scheduled to work. The Board, however, does not concern itself with whether or not 
employees are scheduled to work. The Board posts the notice of application and hearing in 
the workplace in expectation that the employees affected will either see the notice or be ad- 
vised of its contents by a fellow employee who has seen it and in this way satisfies itself that 
those who may be affected have been notified. The Board, however, is always prepared to 
entertain the representations of individual employees who may have been disadvantaged by 
a lack of notice. In this case none of the bargaining unit employees appeared before the 
Board although the hearing was held some 14 days after the posting. 


6. The Board has consistently held in certification matters that three day’s notice 
prior to the terminal date, which is in turn at least 1 week prior to the hearing date, is suffi- 
cient notice. In this case the notice was posted mid-morning on September 26th allowing the 
remainder of that day, September 27th and September 28th for the filing of interventions. In 
the absence of representations from any of the employees in the bargaining unit the Board, 
with Mr. Murray dissenting, hereby reiterates its oral decision given at the hearing not to ex- 
tend the terminal date. 


8. A certificate will issue to the applicant. 
DECISION OF BOARD MEMBER F. W. MURRAY: 
ip I dissent. 


e. I would not have abridged the Board’s usual time period of 3 days’ notice prior to 
the terminal date. As a result I would have extended the terminal date and relisted the case 
for hearing. 


3. I would not conclude that the failure on the part of members of the bargaining unit 
to appear and make representations should lead the Board to conclude that reasonable no- 
tice was served. The Notice to Employees is in one respect at least quite clear, namely that 
failure to respond by the terminal date will result in the Board setting aside any representa- 
tions that may subsequently be made. 
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4. In the case before the Board the employees had at best 2'/2 days’ notice before the 
terminal date. 

or I do not believe this allows sufficient time for those who wished to respond to do 
sO. 

6. I am aware that an employer could delay the Board’s procedure by merely failing 


to post the notice promptly. It is a case such as this that might cause the Board to abridge the 
3 day limit in the absence of any representations from those in the bargaining unit. 


de However, my notes indicate that the notice was received by the respondent late 
one afternoon and was not seen by anyone in authority until the next day when it was posted 
at 11:00 a.m. 


8. I would have concluded that this was resonably prompt action in all the circum- 
stances. 
9. The difficulty may lie in the Board assuming that our delivery systems are faster 


than what in fact they are. In any event I would have extended the terminal date and put the 
case on for re-hearing at the earliest possible date, however ensuring that the employees had 
3 clear days in which to respond to the application. 


0317-79-U Retail Clerks Union, Local 206, Complainant v. Makita Power 
Tools Canada Ltd., Respondent. 


Discharge for Union Activity — Grievor junior employee with poor work record — Employer 
advancing credible reasons unrelated to union activity for discharge — Presence of anti-union animus 
considered but not determinative of issue 


BEFORE: G. Gail Brent, Vice-Chairman and Board Members C. Ballentine and F. W. 
Murray. 


APPEARANCES: T. Wohl, B. Andrews, P. Mettmann and Pat Bailey for the applicant; Mi- 
chael G. Horan for the respondent. 


DECISION OF G. GAIL BRENT, VICE-CHAIRMAN AND BOARD MEMBER F. W. 
MURRAY; October 15, 1979 


1. The complainant has complained that the grievor was dealt with by the respon- 
dent contraty to sections 56, 58, 58(a), 60, 61 and 70(1) and (2) of the Act and requests that 
the grievor be reinstated with compensation. 


Ze At the commencement of proceedings counsel for the respondent submitted that | 
the complaint should be dismissed for lack of particulars, and because the complaint did not 
disclose a violation of The Labour Relations Act. Paragraph 4 of the complaint reads as fol- | 
lows: 
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“On or about May 15, 1979 the grievor was dealt with by H. Suzuki, 
V.P., Makita Power Tools, Canada, Ltd. contrary to the provisions of 
sections 56, 58, 58(a), 60, 61, 70(1), (2) of The Labour Relations Act in 
that he did on his own behalf or on behalf of the respondent terminate 
the respondent [sic] because he is a member of a trade union and im- 
posed conditions on the employee because he is a member of the Un- 
ion. The Company was fully aware that an organizing program was suc- 
cessfully certified [sic] and knew that the aggrieved employee was a 
union member, active on the organizing committee and appeared on 
behalf of the applicant at the Board’s certification hearing.” 


Counsel for the respondent informed the Board that he had requested particulars on or 
about June 5th and that on June 15th he received some particulars which he submitted did 
not comply with the Board’s requirements. 


2. Counsel for the complainant submitted that the only violation alleged was a viola- 
tion of section 58(a) in that the grievor was discharged for union activity. The particulars 
supplied went to conduct which would show a pattern of anti-union conduct on the part of 
the respondent. 


4. The Board ruled that the complaint on its face does allege a violation of the Act. 
The Board further ruled that it would proceed on the basis of the particulars supplied and 
adjourn, if necessary, if the respondent was taken by surprise by any matter not dealt with 
sufficiently in the particulars. 


s The Board heard evidence and argument from the parties during four days of 
hearings. The evidence of each of the parties will be summarized in the following paragraphs 
before the Board states its conclusions and decision. 


6. The respondent is located in Scarborough and is in the business of importing elec- 
tric power tools, as well as parts and accessories for those tools, from Japan and distributing 
them throughout Canada. There are about ten people employed on the premises including 
all management, sales and office personnel, as well as those employed in taking and shipping 
orders. The grievor was hired on or about March 7, 1979 and was discharged by letter dated 
May 14, 1979 (Exhibit #1) and given to the grievor on or about May 15, 1979. 


a The evidence tendered by the respondent was that the grievor was hired to work 
in the warehouse to ship tools and do other jobs as required. The respondent was organized 
in such a fashion that the most junior person there, the grievor, was expected to take direc- 
tion from everyone else. It is clear that there was no chain of authority as one would under- 
stand it in the traditional sense, but that anyone senior to the grievor could tell him what to 
do and that employees were expected to fill in as needed. 


8. Messrs. Suzuki and Fujiwara were two senior Officials of the respondent who were 
present when the grievor was hired and they both testified that at the time of hiring the 
grievor was told that he would be on probation for three months and might possibly be let go 
if his work was not satisfactory. All of the respondent’s witnesses who were familiar with the 
grievor’s job performance testified that when the grievor began his performance was satis- 
factory but that they noticed a deterioration in his performance after the first few weeks. 
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9: Mr. Murphy, who is also a member of the bargaining unit, testified that in the 
course of his work he receive complaints from customers and salesmen about the shipments 
sent by the respondent. He further testified that he began receiving complaints about the 
shipments the grievor was responsible for after the first month of the grievor’s employment. 
He passed these complaints along to Mr. Suzuki and also spoke to the grievor about them. 
Mr Murphy characterized the complaints as being for careless packing and shipping. Mr 
Murphy said that he regarded his conversations with the grievor about these complaints as 
being by way of “‘constructive criticism.” 


10. Mr. Fujiwara, who is the general manager of the respondent, testified that he be- 
came dissatisfied with the grievor’s work performance after the first few weeks and on at 
least two occasions before April 20th told the grievor that if his poor work performance con- 
tinued he would have to leave. Mr. Fujiwara said that he noticed that the grievor was “‘wast- 
ing time and fooling around.” 


i Mr. Mitchell, the respondent’s accounting manager related two separate inci- 
dents concerning the grievor. The first occurred around the end of March and concerned the 
unloading of a shipment of parts and tools which had just arrived from Japan. The essence of 
Mr. Mitchell’s evidence appeared to be that the grievor accused Mr. Mitchell of throwing a 
clipboard at him and did not follow Mr. Mitchell’s directions concerning the way in which 
the shipment shoud be unloaded. There was a further incident around April 25th, when the 
grievor threatened to ram his foot down Mr. Mitchell’s throat. 


1: Mr. Mitchell said that on April 17th he was preparing the payroll for the bank 
and, being aware that Messrs. Suzuki and Fujiwara were not satisfied with the grievor’s per- 
formance, suggested that it would be a good time to discharge the grievor because the final 
pay cheque could be done. The evidence was that Mr. Suzuki responded that he would have 
to discuss the matter with Mr. Fujiwara before a final determination could be made. Mr. Su- 
zuki and Mr. Fujiwara both testified that they discussed the matter and had decided to ter- 
minate the grievor when they received the notice of the complainant’s application for certifi- 
cation on or about April 19th. 


{53 Upon receiving the notice, Mr. Suzuki, accompanied by Mr. Fujiwara went to see | 
a lawyer. (The lawyer they consulted then was not the lawyer who represented them at these | 
proceedings.) Both men testified that they were advised that nobody should be hired or fired 
until after the certification hearing. Mr. Mitchell also testified that he was told by someone | 
from the lawyer’s office that no one could be discharged during that period. They further | 
testified that their lawyer was aware of a petition which Mr. Suzuki subsequently prepared — 
and circulated for signing among some employees. 


14. Mr. Suzuki admitted that he prepared and circulated among some employees a 

petition which was submitted to the Board in connection with the application for certifica- _ 
tion. Mr. Suzuki also admitted that he spoke to one employee, Pat Bailey, and told her that | 
he did not know what would happen if the union’s application succeeded and that possibly 
both he and Mr. Fujiwara would be recalled to Japan. He also said that it was possible that — 
he may have told her that there was a possibility that the parent company in Japan might | 
close down the operation. 


Le Mr. Suzuki also admitted that on or about April 23rd he had a conversation with — 
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the grievor, after the notice was posted. He said that the grievor approached him, asked 
what the “green sheet” was all about, and professed ignorance of the matter. Mr. Suzuki 
said that in the course of that conversation he asked the grievor whether he had signed a un- 
ion card, and was told that he hadn’t. 


16. On the same day Mr. Murphy said that he had a conversation with the grievor 
about the ‘“‘green sheet’. Mr. Murphy said that the grievor asked him what the sheet was 
about and also professed ignorance of the matter. Mr. Murphy also said that the grievor 
asked his opinion of the application and, in response, he told the grievor that he was against 
the union. He said the grievor agreed with him and asked what he could do about it. Mr. 
Murphy suggested that the grievor write to the Board, as he had done, and the grievor said 
he would do so. At the time of that conversation Mr. Murphy expressed surprise at the 
grievor’s ignorance of the matter and told the grievor that he had thought the grievor was 
behind it because he had raised a fuss about the lack of a job description and had been 
threatening to go to the Labour Board to get the matter straightened out. During the course 
of that conversation the grievor told Mr. Murphy that he had signed a card but wanted to 
change his mind. The grievor subsequently sent a letter to the Board. The letter was given to 
Mr. Mitchell for delivery. 


iy. During the incident involving Mr. Mitchell on or about April 25th, the grievor, 
after threatening to ram his foot down Mr. Mitchell’s throat, said that he had written to the 
Board against the union but would withdraw his opposition if things continued as they were. 


18. Both Messrs. Suzuki and Fujiwara testified that they did not know anything about 
any union activity on the part of the grievor when they decided to discharge him around 
April 19th. They also said that they saw the grievor at the certification hearing on May 7th 
sitting with the union representative and two other employees. At that time they said they 
concluded that the grievor was a union supporter. Mr. Suzuki said that before the hearing he 
was unsure about whether a probationary employee could join a union and, because of his 
confusion about the numbers of people the union claimed were in the bargaining unit, was 
not sure whether the grievor was in the unit. 


ED): The complainant was certified on May 14th and on that day Mr. Suzuki said that 
he was told by his lawyer that the grievor could now be discharged. The lawyer dictated the 
contents of the letter (Exhibit #1) to Mr. Suzuki, who typed it and gave it to the grievor on 
May 15th. Mr. Suzuki said that the only reasons for the discharge were poor work perform- 
ance, customer complaints about shipping, salesmen’s complaints about shipments, and the 
grievor’s failure to take direction or supervision given by his supervisors. 


20. The grievor testified on his own behalf. He is 22 years old and has been working 
since he was 16. In that period of time he has held four or five jobs. He said that when he was 
hired he was told that he would be on probation for the first three months but that the possi- 
bility of discharge for unsatisfactory performance was never mentioned. 


vl. The grievor admitted that he let down in the effort he put into his work after the 
first few weeks, but also said that he felt that he was doing his job well throughout the time 
he was employed. He specifically denied ever having been warned by Mr. Fujiwara that he 
would be discharged if his performance did not improve. He did however admit that Mr. 
Murphy had spoken to him four or five times about the quality of his shipping and had told 
him to be more careful next time. 
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PDE The grievor admitted the altercations with Mr. Mitchell and also gave versions of 
the conversations with Messrs. Suzuki and Murphy after the green sheets were posted which 
coincided with the testimony of those two men. The grievor said that he feigned ignorance 
of the union so that no member of management would know of his involvement. 


23% Regarding his union activities, the grievor testified that he and three other em- 
ployees were having a discussion during which they were expressing their dissatisfaction 
with the respondent when they decided that they should start a union. The grievor said that 
he had had some experience with unions so he called the Labour Board to see which union 
would handle them and was put in touch with the U.A.W. He said he contacted the U.A.W. 
and joined that union, but when it was discovered that the U.A.W. could not organize them 
they were put in touch with the complainant. He said that he then joined the complainant. 


24. The grievor testified that he approached one of the office employees about signing 
a card. He said he believed that this employee may have told Mr. Suzuki about his activities. 
The grievor testified that he was absolutely certain that his work performance had nothing to 
do with his discharge. 


pay, The Board accepts the evidence that the grievor’s work performance was unsatis- 
factory. There appears to be no real reason to suggest that the respondent’s witnesses should 
not be believed when they testified of sloppy and careless work and of the grievor’s failure to 
take direction from supervisors. Moreover, it is clear that Mr. Murphy told the grievor to 
improve and, in view of the evidence about the grievor’s performance, it is indeed probable 
that Mr. Fujiwara warned the grievor to improve or he would be let go. 


26. In our view, the fact that the grievor was a probationary employee is largely irrele- 
vant. In the absence of any sort of agreement, employees in Ontario do not enjoy the sort of 
job security which would make the difference between probationers and others important. 
What is relevant is that, regardless of what the grievor was told, it is clear that he was aware 
that as anew employee his performance was being evaluated and that it might prove to be 
unsatisfactory. 


Pale It is difficult to credit the grievor’s story about contacting this Board and being 
sent to the U.A.W. as a consequence of that contact. The Board can surely take notice of its 
own practice in that regard and it is not the practice to refer anyone inquiring about union 
representation to any specific union. There is also no credible evidence that the grievor was 
a collector or particularly active in the organizing compaign and the complainant’s other evi- 
dence did not in any way touch upon the grievor’s activities in this regard. Moreover, in view 
of the grievor’s statements to Mr. Suzuki and Mr. Murphy, and in view of the fact that the 
grievor did send a letter to the Board to the knowledge of the respondent, it would appear 
probable to conclude that the respondent was unaware of his sympathies until he was seen at 
the certification hearing. There were other employees present at the hearing and there is no 
evidence to suggest that any action was taken against them or against any other employee. 


28: Set against this there was here a definite and admitted pattern of anti-union con- 
duct by management in connection with the complainant’s application for certification. It is 
clear that the respondent did not want the complainant to be certified and that Mr. Suzuki 
engaged in conduct which was intended to defeat the complainant’s certification applica- 
tion. 
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AE This Board must decide whether the grievor’s union activities in any way contrib- 
uted to the decision to discharge him. A crucial matter to be decided in this connection is 
when the decision to discharge was actually made. There was evidence from Messrs. Suzuki, 
Fujiwara and Mitchell that the grievor’s discharge was discussed on or about April 17th, de- 
cided upon before April 20th, and delayed on the advice of the respondent’s lawyer. It is 
true that the lawyer did not testify, but the Board does not regard this as a reason for draw- 
ing an adverse inference, and it does not regard the situation as being the same as that in 
Beaver Engineering Limited, [1973] OLRB Rep. Jan 57. In view of the evidence it seems 
highly probable that the respondent was given such advice by its solicitor. Therefore, we ac- 
cept as probable that the decision to discharge was made before the “green sheets” arrived 
but delayed on the advice of the respondent’s lawyer. 


30. In The Barrie Examiner, [1975] OLRB Rep. Oct. 745 the Board set out the basic 
proposition that the Act requires the employer to satisfy the Board that the more probable 
inference to be drawn from the facts was that the discharge was unrelated to union activity. 
In DeVilbiss (Canada) Limited, [1975] OLRB Rep. Sept. 678 the Board noted that it must 
be careful not to let anti-union activity ‘““masquerade as just cause”’ (page 680) and then at 
page 681 isolated four factors which should be considered. They are: 


(1) The existence of a pattern of anti-union activity at or around the 
time of the discharge. 


(2) The extent of the employer’s knowledge of the existence of union 
activity and of the employee’s involvement in that activity. 


(3) The manner in which the employee was discharged. 
(4) Thecredibility of the witnesses. 
Further along on page 681 at paragraph 12 the Board said: 


‘Knowledge by the employer of union activity and the employee’s in- 
volvement in that activity is an important ingredient in determining the 
motive for a discharge. If an employer has no knowledge of union activ- 
ity among its employees, which might occur in the early stages of an or- 
ganizing drive, then the possibility of an anti-union motive would be re- 
mote. Conversely, if there is knowledge, and that knowledge manifests 
itself in an anti-union attitude, then there would be evidence upon 
which the Board could base an inference that the discharge was 
prompted by an anti-union animus. The inference would become even 
stronger if the discharged employee is extensively involved in union ac- 
tivity and this involvement is known by the employer.” 


61. In the case before this Board, there was without a doubt an “‘anti-union attitude” 
manifested by the respondent around the time of the certification application, and that “‘atti- 
tude” manifested itself in an attempt to try to thwart the certification application. There is 
therefore evidence upon which we could make an inference that the discharge was 
prompted by anti-union animus. However, that inference becomes extremely hard to make 
when the Board considers that the grievor was really no more extensively involved in union 
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activity than many other employees, that his position in relation to union activities was made 
all the more ambiguous by his apparent willingness to write a letter to the Board against the 
union, that the grievor had been employed for only two months, during which his perform- 
ance since the end of March was the subject of criticism by the respondent, and that there 
was no action taken against any other employee whose participation was as great or greater 
than the grievor’s. In conclusion, while there was an anti-union attitude on the part of the re- 
spondent, the more probable inference to draw here is that the grievor was discharged solely 
for reasons other than his union activity. 


Bae For all of the above reasons, the complaint is dismissed. 
DECISION OF BOARD MEMBER C. A. BALLENTINE: 


Li I dissent from the majority decision in this case. I am satisfied that the respondent 
has failed to discharge the burden of proving that the grievor was discharged only for rea- 
sons not related to union activity. 


. The Barrier Examiner [1975] OLRB Rep. Oct. 745 sets out the ‘““burden of proof” 
on the respondent in Section 79 applications: 


. the appearance of a legitimate reason for discharge does not exon- 
erate the employer if it can be established that there also existed an il- 
legitimate reason for the employer conduct. This approach effectively 
prevents an anti-union motive from masquerading as just cause. Given 
the requirement that there be absolutely no anti-union motive, the ef- 
fect of the reversal of the onus of proof is to require the employer to 
establish two fundamental facts — first, that the reasons given for the 
discharge are the only reasons and, second, that these reasons are not 
tainted by any anti-union motive. Both elements must be established on 
the balance of probabilities in order for the employer to establish that 
no violation of the Act has occurred.” 


Sy. The majority decision in this case declared the ‘“‘anti union animus” of the respon- 
dent in paragraph 31. “In the case before this Board, there was without a doubt an ‘anti-un- 
ion attitude’ manifested by the respondent around the time of the certification application 
and that ‘attitude’ manifested itself in an attempt to try to thwart the certification applica- 
tion.”’ 


4. Mr. Fujiwara, the general manager, and Mr. Suzuki, the other senior official of 
the respondent, gave evidence that they discussed the matter and decided to terminate the 
grievor April 19th before they received the notice of the complainant’s application for cer- 
tification. They received the notice of application the same day, but upon visiting their law- 
yer, who was not the lawyer representing the employer at the hearing, they were advised not 
to discharge the grievor until after the certification hearing. The complainant was certified 
on May 14th. Mr. Suzuki gave evidence that he was told by his lawyer that the grievor could 
now be discharged. Mr. Suzuki claimed the lawyer dictated the contents of the letter (Exhi- 
bit #1) and he gave it to the grievor May 15th. The respondent, by not calling its lawyer, Mr. 
Margolis, to testify leaves a void in the respondent’s case. It is a resonable inference that the 
evidence of Mr. Margolis would not have supported the respondent’s case. 
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of From the testimony given by the grievor, Mr. Mettmann, I am satisfied that he 
was the main force behind the complainant’s application for certification. He gave evidence 
that on April 7th he contacted the U.A.W. and was referred to the complainant union. On 
April 17th he met with Mr. B. Andrews a representative of the complainant and advised Mr. 
Andrews that he had spoken to 3 people favourable to the Union out of what he considered 
a bargaining unit of 5 people. 


6. Even if the respondent is to be believed when it states that it was not aware of the 
grievor’s union position until the certification hearing on May 7th, it then knew that he was a 
union member. Considering the established anti-union animus of the respondent, the re- 
spondent’s motives for discharging the grievor on May 15, when it clearly knew that the 
grievor was a strong supporter of the union are suspect. 


d. The respondent is aware that with the discharge of the grievor and the voluntary 
resignation on May 28th of one Pat Bailey, a witness for the complainant, this leaves the 
complainant in a very precarious position with two union members taken away from the bar- 
gaining unit of five. The concerted conduct by this type of employer in undermining the un- 
ion creates a sham of the certification process which must be abated by the Board. 


8. It is my decision that the respondent has not established on the balance of proba- 
bilities that it did not act contrary to the Act in discharging the grievor. It is my finding that 
the grievor should be reinstated with compensation to the grievor and the union. 


0760-79-U Christopher M. Sojka, Complainant v. Massey-Ferguson 
Industries Limited and U.A.W. Local 439, Respondents. 


Duty of Fair Representation - Employee quitting and seeking reinstatement 18 months 
later — Union refusing to process grievance — Disbelief of grievor and delay basis for refusal — No viola- 
tion of section 60 


BEFORE: M. G. Picher, Vice-Chairman 


APPEARANCES: Christopher M. Sojka on his behalf; J. B. Rohrer and G. W. Fryah for 
Massey-Ferguson Industries Limited; Jim Porter for U.A.W., Local 439. 


DECISION OF THE BOARD; October 18, 1979 


i. The name: ‘“‘Massey-Ferguson Ltd.” appearing in the style of cause of this appli- 
cation as one of the respondents is amended to read: ‘‘Massey-Ferguson Industries Limit- 
ed”. 


a The complainant, Christopher M. Sojka, submits that the respondent union, by 
its failure to carry his grievance against his employer, has breached its duty under section 60 
of The Labour Relations Act. 
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oF Mr. Sojka was employed as a drill operator and as a press operator in the Toronto 
plant of Massey- Ferguson Industries Ltd. from May 1973 to June 1977. On March 11, 1977 
he suffered a back injury in the course of his work which led to the end of his employment. 
He was away from work until June of that year, when he was found medically fit to perform 
light duties. There was no such work available. At the suggestion of the company’s person- 
nel officer, the complainant agreed to terminate his employment for medical reasons. On 
July 11, 1977 he signed a separation form to that effect. 


4, The complainant submits that he was nevertheless entitled to separation pay, in- 
cluding an attendance bonus that the company has wrongfully withheld. Having now re- 
covered the ability to work, subject to a 10% disability allowance for which he receives 
Workmen’s Compensation, he maintains that the company has an obligation to resume his 
employment. He further submits that the company failed in its obligation under the collec- 
tive agreement to pay its share of premiums for OHIP, a dental plan and a prescription and 
medical services plan during the period of his absence. 


8) Mr. Sojka’s dispute with the company is simple. It takes the position that he vol- 
untarily quit and is therefore not entitled to severance pay, an attendance bonus or premium 
benefits and that the company has no obligation to put him back to work. The complainant 
argues that whatever he may have signed, he did not intend to quit, but merely to take a 
leave of absence for medical reasons, thus preserving his employment relationship. The re- 
spondent union has refused to process Mr. Sojka’s claim through the grievance procedure 
and that has given rise to this complaint. 


6. To succeed the complainant must satisfy the Board that the union’s refusal to 
carry a grievance on his behalf was arbitrary, discriminatory or in bad faith. In this case alle- 
gations of discrimination and bad faith are neither made by the grievor nor supported by the 
evidence. Mr. Sojka’s claim is that the union treated him arbitrarily. 


Te The purpose of section 60 is not to impose upon a trade union an unrealistic stan- 
dard of infallibility. The complainant will not succeed if the evidence discloses merely that 
the union’s treatment of Mr. Sojka resulted from some error in judgment on its part or re- 
sulted from negligence not amounting to gross negligence. The wording of the section 
reflects a recognition of the limitations within which union representatives, who are often 
rank and file employees with limited training in industrial relations, work in the day to day 
representation of numerous employees. Section 60 was not intended as a ground to second 
guess a decision, taken by a union in good faith, without discrimination and after due con- 
sideration even if that decision is not the one which the Board, in the cold light of a hearing, 
would have made. (See Prinesdomu [1975] OLRB Rep. May 444; Barber Coleman of Can- 
ada Ltd. [1976] OLRB Rep. Oct. 613.) 


8. In this case, the evidence establishes that the complainant did not seek advice 
from his union nor advise the union of his actions at the time that he signed his termination 
form. It was not until March of 1978 that he approached the union, asking its Vice President 
for help in securing his separation pay. Being unaware of the details of Mr. Sojka’s case, the 
union officer assumed that since he was on Workmen’s Compensation the complainant 
must, according to established practice, still be employed. He therefore advised him that 
any action would be premature so long as full compensation benefits continued, and that 
Mr. Sojka should again approach the union when those benefits ceased. 
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D, When his full compensation benefits ceased in February of 1979, the complainant 
again approached the union. Only then, some 18 months after the event, did the union learn 
that Mr. Sojka had signed a separation form. Two factors then influenced its decision not to 
file a grievance on his behalf. Firstly, the passage of time, including the company’s reliance 
on the document signed by the complainant, greatly reduced the chances of success of any 
grievance on his behalf. Secondly, according to the union’s unchallenged representations, 
having learned that the grievor had been laid off twice previously, in 1973 and in 1974, the 
union’s officers did not accept that Mr. Sojka did not know what he was doing when he 
signed the separation form. To put it bluntly, they decided that his explanation was without 
merit. 


10 The grievor is an articulate individual with a university master’s degree. Even if 
the Board accepts the truth of his plea of ‘‘non est factum’”’ and believes his explanation that 
he misunderstood the consequences of signing a separation form, it cannot find in the un- 
ion’s thorough consideration of his case and its ultimate refusal to accept his side of the story 
any breach of the union’s duty under section 60 of the Act. The union’s officers addressed 
their mind to the complainant’s case as they were required to do. Their decision not to pur- 
sue it was based on their own best judgment of its merits and cannot be described as arbi- 
trary, discriminatory or in bad faith. For the foregoing reasons the complaint is hereby dis- 
missed. 


0988-79-R Medi-Park Lodges Inc. carrying on business as Grace Abbey 
Nursing Home, Applicant v. Service Employees Union, Local 204, 
Respondent. 


Termination — Union failing to send proposals within 60 days of notice to bargain — 
Employer seeking termination — Union consulting with employees and preparing proposals — No preju- 
dice to employer or employees — Application dismissed 


BEFORE: M. G. Picher, Vice-Chairman, and Board Members J. A. Ronson and W. F. 
Rutherford. 


APPEARANCES: L. Bertuzzi and R. Stevenson for the applicant; H. Goldblatt, M. Elhadad 
and Tom Small for the respondent. 


DECISION OF THE BOARD; October 29, 1979 


2 This is an application under section 51 of The Labour Relations Act for a declara- 
tion that the respondent no longer represents the employees in a bargaining unit of service 
employees in the applicant’s nursing home in Niagara Falls. 


hp The facts are not in dispute. The respondent was certified as bargaining agent of 
the applicant’s employees on June 13, 1979. On June 18, 1979 the union gave notice under 
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section 13 of the Act of its desire to bargain, advising the employer that its proposals for a 
collective agreement would be forwarded in the near future. 


35 By letter dated August 27, 1979 the union’s business agent sent the company its 
proposals in the form of a complete draft collective agreement. Some seventy days elapsed 
between the union notice to bargain and its commencement of bargaining by sending its pro- 
posals. On the same day that the union mailed its proposals to the employer this application 
was filed under section 51(2) of the Act. That section provides, in part: 


‘“‘Where a trade union that has given notice under section 13 ... fails to 
commence to bargain within sixty days from the giving of the notice ... 
the Board may, upon the application of the employer ... with or with- 
out a representation vote, declare that the trade union no longer repre- 
sents the employees in the bargaining unit.” 


4. The employer submits that in this case, because the union submitted its proposals 
outside the time limit provided i in section 51, the Board should declare that it no longer rep- 
resents the employees or, in the alternative, conduct a representation vote to determine the 
wishes of the employees in that regard. 


SE Certification gives a union an effective monopoly in the representation of a group 
of employees. Section 51 of the Act is therefore intended to insure that the rights of repre- 
sentation extended through a Board certificate are actively advanced by the union charged 
with that responsibility. While nothing in the Act can insure that the granting of bargaining 
rights will result in the consummation of a collective agreement, section 51 acts as a spur to 
require immediate and continuous efforts in bargaining on behalf of the employees con- 
cerned. A union that does not meet the minimum requirements of the section is liable, upon 
a successful application, to have its bargaining rights reviewed through the test of a repre- 
sentation vote, or to have them directly terminated. 


6. The termination of bargaining rights under section 51 is within the discretion of 
the Board. The purpose of the section is not to punish a union but to protect employees and 
employers from the hardship that can result when bargaining rights are tied up by a union 
that fails to discharge its responsibilities. Thus section 51 should not be applied mechanically 
and without regard to its purpose to insure active union representation to all employees who 
are subject to collective bargaining. Even where the objective conditions of section 51 are 
met the Board may not terminate a union’s bargaining rights or order a vote when, although 
the union has missed the deadlines within the section, it has in fact been active in advancing 
the interest of the employees concerned. (Walmer Transport Co. Ltd. 53 CLLC $17,062; 
Dominion Stores Ltd. 56 CLLC 418,047) 


ie In this case it is clear that the union did not sleep on its rights. Rather than send 
the employer piecemeal proposals it decided on a slower and more painstaking process in 
order to submit the full text of a collective agreement as its proposal. This it did after consul- 
tation with the employees in the bargaining unit. On July 3, 1979 the union gave notice to 
the employees of a meeting to discuss the union’s bargaining proposals. Since it was the ap- 
plicant which posted the notice, the employer cannot claim to have been unaware of the 
meeting, which took place on July 16, 1979. The Board is satisfied that during the period in 
question the union was doing groundwork in preparation for bargaining and that the em- 
ployer was aware of that. 
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8. One consideration in an application of this kind is whether there there has been 
any prejudice to the employer because of the union’s delay. It appears that during the time 
in question the employer was meeting with the respondent’s business agents in negotiations 
on behalf of other employees of the applicant. At no time did it object to the union’s delay in 
forwarding its proposals nor ask for any explanation for the delay. The employer did not 
then express to the union any detriment or prejudice to itself nor did it make any such com- 
plaint before us. Moreover there is no evidence in these proceedings of any employees ob- 
jecting to the freeze on their terms and conditions of employment. On the facts before the 
Board there is no suggestion of any hardship to the employer or complaint by the employees 
as to the quality of representation they have had. 


2. The union should, of course, have endeavoured to confer with the employees and 
put its proposals in a final form for presentation to the employer within the sixty day period 
stipulated in the Act. Its failure to do that is satisfactorily explained, however, by the 
staffing difficulties which it had at the time. A new business agent was introduced to the un- 
ion’s St. Catharines office during the course of the preparation of the union’s proposal. That 
representative, Tom Small, became responsible for the negotiations, but required the assis- 
tance of Ms. M. Elhadad, a representative from the respondent’s Toronto office. That fact, 
and the interruption of regularly scheduled summer vacations, caused some delay in the 
process of consultation with the employees and the final drafting of the union’s proposal. 


10. In these circumstances the Board is satisfied that the union’s delay has been ade- 
quately explained. More importantly, we are satisfied that notwithstanding its delay the un- 
ion has consistently endeavoured to advance the interests of the employees. In these circum- 
stances the Board should exercise its discretion in favour of preserving the union’s 
bargaining rights. The application is therefore dismissed. 


1590-78-M_ Bricklayers, Masons Independent Union of Canada, Local 1, 
Applicant v. Metrus Contracting Limited and Di Domizio Construction 
Limited and The Masonry Contractors’ Association.of Toronto Inc., 
Respondents v. Bricklayers, Masons & Tilesetters Union, Local No. 2 
Ontario (affiliated with the International Union of Bricklayers and Allied 
Craftsmen), Intervener. 


Arbitration — Collective Agreement — Construction Industry — Related Employers — Section 
112a — Father and son operating similar businesses - Whether related employers — Employer not 
bound by collective agreement merely by abiding by it 


BEFORE: R. A. Furness, Vice-Chairman, and Board Members H. J. F. Ade and M. J. 
Fenwick. 


APPEARANCES: N. A. Endicott and John Meiorin for the applicant; D. I. Wakely for the re- 
spondent Di Domizio Construction Limited; Gary C. C. Walker for the respondent Metrus 
Contracting Limited; no one appearing for The Masonry Contractors’ Association of To- 
ronto Inc.; A. M. Minsky and John Zanussi for the intervener. 
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DECISION OF THE BOARD; October 1, 1979 


ile The applicant has referred to the Board a grievance concerning the interpreta- 
tion, administration or alleged violation of a collective agreement for final and binding de- 
termination pursuant to section 112a of The Labour Relations Act and has applied to the 
Board for relief under section 1(4) of The Labour Relations Act. 


De The applicant requests that the Board grant the following relief: 


“(i) A declaration that the respondents, Metrus Contracting Limited 
and Di Domizio Construction Limited, constitute one employer 
for the purposes of the Act in accordance with section 1(4) there- 
of; 


(ii) A declaration that the respondent [sic] as one employer under the 
Act are bound by the collective agreements dated June 1, 1978, 
between The Masonry Contractors’ Association of Toronto Inc. 
on behalf of all its members and The Bricklayers, Masons Inde- 
pendent Union of Canada, Local 1, and; 


(iii) A direction that the respondents pay the sum of $2,463.00 cur- 
rently being held by The Masonry Contractors’ Association of To- 
ronto Inc. and the check-offs and contributions owing under the 
collective agreements for the months of June, July, August, Sep- 
tember and October of 1978.” 


oe On June 13, 1973, the Board issued a certificate to the applicant with respect to 
Metrus Contracting Limited (‘‘Metrus’’). See Board File No. 3716-73-R. Metrus was incor- 
porated on February 14, 1972. During the early years of its existence Metrus was owned by a 
variety of combinations of individuals, including Antonio Di Domizio (“‘Antonio’’). How- 
ever, since approximately March of 1976 Antonio has been the sole owner of Metrus. From 
the beginning of 1978 (and perhaps even earlier) Metrus has been in financial difficulties and 
in July of 1978 it reached the very edge of insolvency. 


4. Antonio’s son, Paul Di Domizio (‘‘Paul’’) is a construction worker who worked 
intermittently for Metrus. It appears that he became concerned about the future of his fa- 
ther’s business. On January 26, 1978, Di Domizio Construction Limited (‘““Di Domizio”’) 
was incorporated with Paul as the sole director. 


os Up until the time of its insolvency in July of 1978, Metrus was engaged in the con- 
struction industry as a masonry contractor. It had a place of business, a bookkeeper, a pay- 
roll and general duties clerk, construction equipment and a force of bricklayers and brick- 
layers’ assistants of between twenty and forty. During this time Elio Evangelista was 
employed by Metrus as a foreman and Paul worked from time to time on Metrus’ projects. 
Antonio directed the business of Metrus and neither Paul nor Mr. Evangelista had any pro- 
prietary interest in Metrus. 


6. During 1978 Metrus experienced financial difficulties. In an effort to shore up Me- 
trus, Antonio mortgaged his home and used the proceeds to continue in business with Me- 


1011 


trus. As the financial position of Metrus deteriorated Antonio lost his home under a power 
of sale. Towards the end of July of 1978 Metrus was unable to meet its financial obligations 
as they fell due. As a result, the general contractors with whom Metrus was in contractual 
relations removed Metrus from its various projects and a finance company repossessed all of 
Metrus’ equipment apart from a few scaffolds. In the words of the witness Otello Ongaro, 
Antonio pronounced himself destitute and went to live with Paul. 


ip Towards the end of July or the beginning of August of 1978, Di Domizio endeav- 
oured to finish some of the projects which Metrus had been unable to complete. Paul was 
successful in negotiating cash advances from general contractors and with the help of Anto- 
nio, who was acting as a general manager for Di Domizio, negotiated additional contracts 
for masonry work to be performed by Di Domizio. During this period Antonio was acting as 
general manager and had no proprietary interest in Di Domizio. From time to time Antonio 
also occupied other offices in Di Domizio and had signing authority on Di Domizio’s bank 
account. However, Antonio was never a director of Di Domizio and he apparently became 
an employee of Di Domizio. Di Domizio succeeded in renting the constuction equipment 
which it required to carry on business. 


8. Di Domizio’s masonry business was strengthened during October of 1978. Paul 
sold to Alex Di Matteo and to Elio Evangelista one third interests in Di Domizio. The cost 
of each one third interest was eleven thousand five hundred dollars. Paul, Mr. Matteo and 
Mr. Evangelista also signed for a line of credit of fifty thousand dollars. Mr. Matteo has a 
good reputation in the construction industry where he operates his own forming and ma- 
sonry company. He used his talents and contacts in the construction industry to secure addi- 
tional work for Di Domizio. Mr. Evangelista is well-known and trusted by the bricklayers 
and bricklayers’ assistants who were employed by Di Domizio. In addition, Mr. Evangelista 
became a director of Di Domizio and Antonio was no longer an officer of Di Domizio. 


uh It is the applicant’s position that Metrus violated certain provisions of two collec- 
tive agreements dated June 1, 1978, between itself and The Masonry Contractors’ Associa- 
tion of Toronto, Inc. (the “‘Association’”’). During the month of July of 1978 the applicant 
became aware that the terms and conditions of its collective agreement were not being com- 
plied with. It was not until October 27, 1978 that the applicant formulated and communi- 
cated its grievance to various companies including Metrus. Some seven weeks later, on De- 
cember 15, 1978, this application was filed. 


10. In the Walters Lithographic Company Limited case, [1971] OLRB Rep. July 406, 
the Board set forth various criteria or indicia in making a determination whether the activi- 
ties or businesses of one or more corporations, individuals, firms, syndicates or associations, 
or any combination thereof are carried on under common direction and control and may 
therfore be treated as one employer. These criteria or indicia are: (1) common ownership or 
financial control, (2) common management, (3) interrelationship of operations, (4) repre- 
sentation to the public as a single integrated enterprise, and (5) centralized control of labour 
relations. 


i. With respect to the first criteria, it is clear that Di Domizio and Metrus had en- 
tirely different ownership or financial control. Paul had no ownership or financial control in 
Metrus and Antonio had no ownership or financial control in Di Domizio. On the question 
of common management it appears that Antonio was the effective management of Metrus. 
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While Paul initially relied on his father’s experience, the effective management of Di Domi- 
zio was in the hands of Paul and Mr. Evangelista at the time this application was filed. In- 
deed, Mr. Evangelista testified that he wanted to help Paul but with his father’s advice. 
There was never any interrelationship of the operations of Metrus and Di Domizio. In fact 
Metrus was no longer in business when Di Domizio commenced work on its project. The 
fact that Di Domizio hired the payroll and general duties clerk from Metrus, retained Me- 
trus’ office and telephone number and initially hired most of Metrus’ bricklayers and brick- 
layers’ assistants does not constitute either an interrelationship of operations or a represent- 
ation to the public as a single integrated enterprise. There was no evidence before the Board 
that there was any centralized control of labour relations. On the basis of the evidence and 
representations before it, the Board is not prepared to find that Metrus and Di Domizio are 
or were carrying on associated or related activities or businesses under common direction or 
control within the meaning of section1(4) of the Act. 


12; In any event, even if the factual requirements of section 1(4) had been established 
before the Board, there is still a discretion in the Board whether to grant relief under section 
1(4). In the instant application Di Domizio granted voluntary recognition to the intervener 
and signed a collective agreement with the intervener on October 31, 1978. At that time Di 
Domizio had been operating as a masonry contractor for three months. The Board notes 
that the collective agreement was signed some six seeks prior to the filing of this application. 
The Board has repeatedly stated that the provisions of section 1(4) should be applied where 
the situation is fresh. See, for example, the Industrial Mine Installations Limited case, 1033 
[1972] OLRB Rep. Dec. 1029. And the Harold R. Stark Limited case, [1978] OLRB Rep. 
Oct. 945. The results of delay in filing an application may lead to the circumstances of this 
application where another trade union establishes bargaining rights. 


13: There remains for consideration whether the applicant is entitled to recover from 
Metrus the sum of money referred to in paragraph two or other sums of money variously re- 
ferred to throughout the hearing. The applicant’s right to collect these amounts is clearly de- 
pendent upon provisions in collective agreements which are binding on itself and Metrus. 
There is no doubt that Metrus has followed over the years the provisions of a series of collec- 
tive agreements between the applicant and the Association. There is equally no doubt that 
the Board issued a certificate to the applicant with respect to Metrus in 1973. These two 
facts, however, in themselves do not establish that Metrus is bound by the current collective 
agreements between the applicant and the Association. As the Board noted in the Bechtel 
Canada Limited case (Board File No. 0745-75-R, unreported decision dated September 3, 
1975), employers in the construction industry may choose for various reasons to honour the 
terms of a collective agreement as a matter of grace and not because of any legal obligation. 
In the instant application there was no evidence before the Board that Metrus was a member 
of the Association during successive renewals of the collective agreements between the ap- 
plicant and the intervener. There was no evidence before the Board with respect to the pro- 
visions and requirements of sections 43(1) and (2) of the Act. In this regard see the 
Sovereign Construction Co. Ltd. case, 60 CLLC 916,168. On the basis of the evidence be- 
fore it, the Board is not prepared to find that Metrus was bound to the current collective 
agreements between the applicant and the Association. Accordingly, the applicant is not 
entitled to collect the sums of money referred to in this paragraph. 


14. For the foregoing reasons this application is dismissed. 
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15 In the course of argument the applicant raised for the first time the applicability of 
section 55 of The Labour Relations Act to the relationship between Metrus and Di Domizio. 
The other parties to this proceeding vigorously protested this line of argument on the 
grounds that they were taken by surprise and prejudiced by this line of argument. The 
Board has not considered the representations of the applicant with respect to section 55 of 
the Act. Where section 55 is alleged in a proceeding before the Board, there is a procedure 
to be followed under the Board’s Rules of Procedure including the giving of notice to the 
employees who are affected. Moreover, there is a duty and an entitlement on the part of the 
respondents to adduce evidence before the Board. With the exception of the applicant, 
none of the parties to this proceeding had an opportunity to address their minds to an argu- 
ment under section 55 of the Act and it would have been most unfair for the Board to have 
entertained the applicant’s argument with respect to section 55. 


0981-79-R Employees of Nel-Gor Castle Nursing Home, Applicant v. 
Canadian Union of Public Employees, Respondent. 


Practice and Procedure — Termination — Timelines — Termination application untimely un- 
der The Hospital Labour Disputes Arbitration Act except during open period of collective agreement 


BEFORE: Pamela C. Picher, Vice-Chairman and Board Members W. F. Rutherford and E. 
C. Went. 


APPEARANCES: C. McLachlan and J. Hunter for the applicant and H. Browne for the re- 
spondent. 


DECISION OF THE BOARD; October 2, 1979 


. The applicant has applied to the Labour Relations Board under section 49 of the 
Act for a declaration that the respondent no longer represents the employees in the bargain- 
ing unit for which it is the exclusive bargaining agent. 


Z. The respondent union raised a preliminary objection alleging that the application 
was untimely. The undisputed facts relevant to the timeliness of this application are as fol- 
lows: the respondent union was certified on July 20, 1978. Notice to bargain was sent to the 
Nursing Home on July 25, 1978. Negotiation meetings were held on November 23rd and 
November 29th. On December 1, 1978 a conciliation officer was appointed. Meetings were 
held with the conciliation officer on January 25, 1979 and March 21, 1979. On April 2, 1979, 
the Minister advised the parties that the conciliation officer had been unable to effect a col- 
lective agreement. On April 25th the respondent applied for interest arbitration and a date 
for the arbitration hearing has been set for October 11, 1979. 


>. Nel-Gor Castle Nursing Home falls within the definition of ‘“‘hospital’’ under sec- 
tion 1(1)(aa) of The Hospital Labour Disputes Arbitration Act. The timeliness of this appli- 
cation must, therefore, be assessed by reference to section 9(1) of The Hospital Labour Dis- 
putes Arbitration Act which reads as follows: 
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‘Notwithstanding section 53 of The Labour Relations Act, where a 
trade union that has been certified as bargaining agent for a bargaining 
unit of employees of a hospital has given to the employer of such em- 
ployees notice under section 13 of the Act and the Minister has ap- 
pointed a conciliation officer, an application for a declaration that the 
trade union no longer represents the employees in the bargaining unit 
determined in the certificate may be made only in accordance with sub- 
section 2 of section 49 of The Labour Relations Act. 


Sections 49(2) and 53(1) of The Labour Relations Act provide as follows: 


““49(2) Any of the employees in the bargaining unit defined in a collec- 
tive agreement may, subject to section 53, apply to the Board for a dec- 
laration that the trade union no longer represents the employees in the 
bargaining unit, 


(a) in the case of a collective agreement for a term of not more than 
three years, only after the commencement of the last two months 
of its operation; 


(b) inthe case of a collective agreement for a term of more than three 
years, only after the commencement of the thirty-fifth month of its 
operation and before the commencement of the thirty-seventh 
month of its operation and during the two-month period immedi- 
ately preceding the end of each year that the agreement continues 
to operate thereafter or after the commencement of the last two 
months of its operation, as the case may be; 


(c) in the case of a collective agreement referred to in clause a or b 
that provides that it will continue to operate for any further term 
of successive terms if either party fails to give to the other notice of 
termination or of its desire to bargain with a view to the renewal, 
with or without modifications, of the agreement or to the making 
of a new agreement, only during the last two months of each year 
that it so continues to operate or after the commencement of the 
last two months of its operation, as the case may be. 


53(1) Subject to subsection 3, where a trade union has not made a col- 
lective agreement within one year after its certification and the Minister 
has appointed a conciliation officer or a mediator under this Act, no ap- 
plication for certification of a bargaining agent of, or for a declaration 
that a trade union no longer represents, the employees in the bargain- 
ing unit determined in the certificate shall be made until, 


(a) thirty days have elapsed after the Minister has released to the par- 
ties the report of a conciliation board or mediator; or 


(b) thirty days have elapsed after the Minister has released to the par- 
ties a notice that he does not consider it advisable to appoint a con- 
ciliation board; or 
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(c) six months have elapsed after the Minister has released to the par- 
ties a notice of a report of the conciliation officer that the differ- 
ences between the parties concerning the terms of a collective 
agreement have been settled, 


as the case may be.” 


4. In Birchcliff Nursing Home, [1975] OLRB Rep. April 384 the Board, in interpret- 
ing section 9(1) of The Hospital Labour Disputes Arbitration Act. indicated that the refer- 
ence in section 49(2) of The Labour Relations Act to section 53 of that Act was without ef- 
fect. Accordingly, when notice has been given under section 13 and a conciliation officer has 
been appointed, as in this case, an application for termination may only be brought in the 
open period of the collective agreement which is ultimately established between the parties, 
or, more particularly, during the time periods set out in section 49(2)(a), (b) and (c) of The 
Labour Relations Act. 


om Normally where a collective agreement has not been made within one year of cer- 
tification and a conciliation officer has been appointed, an application for termination may 
be made after the completion of the conciliation process, that is, after the expiration of the 
time limits set out in section 53(1) of The Labour Relations Act. For institutions falling 
within the scope of The Hospital Labour Disputes Arbitration Act, however, such as Nel- 
Gor Castle Nursing Home, a unique scheme of collective bargaining applies which pre- 
cludes the parties from resorting to the ultimate sanctions of a strike or a lock-out. In their 
place the Act substitutes a procedure of compulsory arbitration. If following the release of 
the award of the board of arbitration the parties fail to execute a document in the form of a 
collective agreement giving effect to the decision of the board of arbitration, then, by a pro- 
cedure outlined in The Hospital Labour Disputes Arbitration Act, a collective agreement au- 
tomatically comes into effect. The scheme of the Act, therefore, is designed to insure that 
the parties will have a collective agreement. If a termination application could interrupt the 
process which is designed to ultimately establish a collective agreement between the parties, 
the scheme and purpose of the Act would be frustrated. 


6. In this case the conciliation process referred to in section 9(1) of The Hospital La- 
bour Disputes Arbitration Act was set in motion on December 1, 1978. The parties do not 
yet have a collective agreement. The hearing before the board of arbitration is scheduled 
but has not yet taken place. In these circumstances the instant application is untimely be- 
cause it may only be brought during the open period of the collective agreement that is ulti- 
matley established between the parties. Accordingly, the application is hereby dismissed. 


ee. For the purpose of clarity the Board draws the attention of the parties to certain 
provisions of section 7 of The Hospital Labour Disputes Arbitration Act which may, among 
other sections, become relevant in determining the timeliness of a termination application: 


(8) Except in arbitrations under section Sb, the date the board of arbi- 
tration gives its decision is the effective date of the document that con- 
stitutes a collective agreement between the parties. 


(10) Except where the parties agree to a longer term of operation, any 
document that constitutes a collective agreement between the parties 
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shall remain in force for a period of one year from the effective date of 
the document. 


(11) Notwithstanding the provisions of subsection 10 and except where 
the parties agree to a longer term of operation, a document that consti- 
tutes a collective agreement shall cease to operate on the expiry of a pe- 
riod of two years, 


(a) from the day upon which notice was given under section 13 of 
The Labour Relations Act; or 


(b) from the day upon which the previous collective agreement 
ceased to operate where notice was given under section 45 of 
The Labour Relations Act. 


(12) Where under subsection 11, the period of two years has expired on 
or will expire within a period of less than ninety days from the date the 
board of arbitration gives its decision, the document that constitutes a 
collective agreement shall continue to operate for a period of ninety 
days from the date the board of arbitration gives its decision for the pur- 
poses of subsection 4 of section 5, subsection 1 of section 45 and subsec- 
tion 2 of section 49 of The Labour Relations Act. 


(13) In making its decision upon matters in dispute between the parties, 
the board of arbitration may provide, 


(a) where notice was given under section 13 of The Labour Rela- 
tions Act, that any of the terms of the agreement except its 
term of operation shall be retroactive to such day as the board 
may fix, but not earlier than the day upon which such notice 
was given; or 


(b) where notice was given under section 45 of The Labour Rela- 
tions Act, that any of the terms of the agreement except its 
term of operation shall be retroactive to such day as the board 
may fix, but not earlier than the day upon which the prevous 
agreement ceased to operate.” 
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1285-79-R_ Laborers’ International Union of North America Local 247, 
Applicant, v. Newman Bros. Limited, Respondent. 


Bargaining Unit — Construction Industry — Union seeking certification in two Board areas — 
Employees working in one Board area — Certificate restricted to single Board areas 


BEFORE. N. B. Satterfield, Vice-Chairman and Board Members W. Gibson and C. Ballen- 
tine. 


DECISION OF THE BOARD; October 17, 1979 


oe The Board further finds that this is an application for certification within the 
meaning of section 108 of The Labour Relations Act. 


6. The applicant is seeking certification for a unit embracing two Board Areas, #12 
and #29. The respondent’s employees who are affected by this application were employed 
on the application date in Board Area #12 only. Therefore, the Board, in exercising its au- 
thority under section 108(1) of the Act to determine the appropriate unit by reference to a 
geographic area, will determine the unit in this application by reference to Board Area #12. 
The Board wishes also to point out that its general practice in exercising its authority under 
section 108(1), is not to describe an appropriate unit in terms of more than one board area 
even if the applicant has membership support adequate for certification or for a representa- 
tion vote in more than one board area. Its general practice is to certify or direct a representa- 
tion vote, depending upon the membership evidence, in each geographic area. 


a A certificate will issue to the applicant. 


1040-79-R Labourers’ International Union of North America, Local 506, 
Applicant, v. Newman Bros. Co. Limited, Respondent. 


Bargaining Unit — Construction Industry — Practice and Procedure — Applicant’s territorial 
jurisdiction differing from Board’s geographic areas — Seeking bargaining unit to conform with its 
jurisdiction — Board not departing from established practice 


BEFORE: Ian C. A. Springate, Vice-Chairman, and Board Members H. J. F. Ade and C. 
A. Ballentine. 


DECISION OF THE BOARD; October 16, 1979 


1018 


DE The Board further finds that this is an application for certification within the 
meaning of section 108 of The Labour Relations Act. 


Ge The employees affected by this application are all employed on a project in the 
City of Barrie in the County of Simcoe. The applicant is seeking to be certified for a unit con- 
sisting of all construction labourers in the employ of the respondent in the Board’s geo- 
graphic area #18, that is the County of Simcoe and the District Municipality of Muskoka. 
The respondent contends that the unit should be restricted to the County of Simcoe and in 
this regard relies on an arrangement under which the applicant is to have jurisdiction over 
the greater part of the County of Simcoe (including Barrie) while its sister local 597 based in 
Oshawa is to have jurisdiction over the District Municipality of Muskoka and a portion of 
the County of Simcoe. 


ae Following the enactment in 1962 of the construction industry provisions of the Act 
which prohibited project certification, the Board established a number of standard geo- 
graphic areas by reference to which it describes bargaining units in the construction indus- 
try. Although both the territorial jurisdictions claimed by the various union locals as well as 
the geographic scope of collective agreements they had entered into were considered when 
the Board areas were established, it is not at all unusual for the territorial jurisdiction of a 
particular local not to coincide with the boundaries of a Board area. In large measure this is 
due to the fact that there is no uniformity in the territorial jurisdictions of the locals of the 
different construction unions. In the first few years following the establishment of the Board 
areas, anumber of requests were made to have the Board depart from its standard areas and 
define a bargaining unit in the same terms as the geographic scope of collective agreements 
to which the applicant local was signatory. The Board’s response to such requests is typified 
by the following excerpt from Anglin-Norcross Ontario Limited, [1964] OLRB Rep. Dec. 
401. The first two paragraphs are a quotation from the Board’s earlier decision in Cedarhurst 
Paving Co. Limited (File No. 9582-64-R): 


“If the Board were to adopt the respondent’s proposed area in the 
present case, it would be extremely difficult for the Board to refuse to 
recognize area patterns established in other branches of the construc- 
tion industry which do not conform to the established area. Yet it is 
clear that a number of different areas do prevail as for example in the 
collective agreements which the Electrical Workers, the Plumbers, the 
Marble Masons, the Millwrights, the Sheet Metal Workers and the Iron 
Workers have with various employers and employers’ associations. 
Moreover, many of these areas do not coincide one with the other. 
Consequently, to accept the respondent’s submission in this case would 
lead inevitably to the establishment by the Board of at least eight sepa- 
rate areas centering on Toronto. In this connection, it should be noted 
that the Board has refused the request of the Electrical Workers to de- 
part from the established Toronto area despite a pattern of bargaining 
to the contrary. 


It is also of interest to note that in a recent case before the Board the 
Plumbers requested and obtained the regular area although this differs 
from the area in their agreement with the Toronto Labour Bureau.’ 


4 


| 


| 
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The same considerations apply to the present case. If the Board were to 
accede to the applicant’s request, it would be virtually impossible for it 
to refuse similar requests from other unions whose collective agree- 
ments with employers and employers’ associations are effective over 
differing areas. While it may be that a case could be made.out for estab- 
lishing an area separate and apart from the regular Toronto area, we 
can see no justification for establishing seven and perhaps more such 
ateas. 


8. In our view, the considerations referred to in the Anglin-Norcross case still apply. 
For the Board to accede to requests that it describe bargaining units on the basis of the 
claimed geographic jurisdiction of each union local would potentially result in the establish- 
ment of a distinct province-wide pattern of bargaining units for each construction union. 
Further, each of the resulting patterns would be subject to change whenever the territorial 
jurisdiction of a local was altered, or two or more locals merged together. An unfortunate 
result of this might well be to prolong construction certification proceedings due to disagree- 
ments concerning the geographic scope of the bargaining unit. 


Dp. Although we are of the view that the Board should not depart from its practice of 
describing bargaining units by reference to its standard Board areas, we do recognize that 
changing circumstances may require changes to the boundaries of the Board areas. Before 
making such changes, however, (apart from primarily ‘““housekeeping” changes resulting 
from alterations in political boundaries and municipal name changes) the Board’s practice is 
to give all interested trade unions and employer organizations an opportunity to make sub- 
missions on the matter. Examples where such a procedure has led to changes in Board areas 
include City Concrete Forming Ltd., [1967] OLRB Rep. Dec. 830, Lido Plastering Co. Ltd., 
[1968] OLRB Rep. May 180, and John McLeod and Sons Limited, [1970] OLRB Rep. July 
462. The respondent in these proceedings has not suggested that the Board should amend its 
geographic area #18. 


10. Having regard to the above, we are satisfied that the bargaining unit in the instant 
application should be described in terms of the Board’s standard area #18. Accordingly, the 
Board finds that all construction labourers in the employ of the respondent in the County of 
Simcoe and the District Municipality of Muskoka, save and except non-working foremen 
and persons above the rank of non-working foreman, constitute a unit of employees of the 
respondent appropriate for collective bargaining. °¢ ° ¢ 


i. A certificate will issue to the applicant. 
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0451-79-M The Ontario Pipe Trades Council of the United Association of 
Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of the 
United States & Canada, and The United Association of Journeymen and 
Apprentices of the Plumbing and Pipe Fitting Industry of the United States 
and Canada, Local Union 67, Applicants, v. the Mechanical Contractors 
Association of Ontario and Sheafer-Townsend Construction Limited, 
Respondents. 


Arbitration — Construction Industry — Whether steward appointed based upon number of 
employees at project — Definition of ‘‘job’’ — Definition of ‘‘permanently’’ 


BEFORE: Rory F. Egan, Vice-Chairman, and Board Members H. J. F. Ade and O. Hodg- 
es. 


APPEARANCES: Stanley Simpson and Trevor Byrne for the applicants; D. L. Brisbin, F. C. 
Whyte, R. McDade and G. Opacic for the respondents. 


DECISION OF THE BOARD; October 31, 1979 


il This is a referral of a grievance to arbitration pursuant to the provisions of section 
112a of the Act. 
es The applicants and the respondents are bound by the terms of a collective agree- 


ment operative from the 15th day of June, 1978 to the 30th day of April, 1980. 


Dp The grievance is with reference to “Termination of Local Union 67 Job Steward 
for Sheafer & Townsend Ltd. — Dofasco Bay Front” 


4, The text of the grievance states, in part, ““Local 67 do hereby grieve the termina- 
tion of the union’s Job Steward Mr. D. Gemmell from the abovenoted job site by the 
Sheafer & Townsend Company in violation of the Collective Agreement, Article 39 Stew- 
ards”’. 


a It is common ground that the Article in question is Article 23 of Appendix 9 to the 
collective agreement. That Article reads as follows: 


‘1 Ona job where there are five (5) or more men working, a Job Stew- 
ard shall be appointed by the Local Business Agent or may be elected 
by Local 67 members on the job site, such election shall not interfere 
with the progress of the work. He must be on the job at all times while 
the work is in progress, and may have the privilege of consulting the 
foreman about safety or any difficulties that may arise. He shall have 
seniority on the job until the work force is reduced to five (5) men per- 
manently. The Union shall notify the Employer by mail when a Job 
Steward is appointed or elected, and the Employer shall notify the Un- 
ion by mail when a Job Steward is to be laid off. Job Stewards shall re- 
ceive reasonable notice of lay-off and transfer of personnel.”’ 
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6. The remedy sought by the union is “‘reinstatement of the union’s Job Steward at 
the company’s Dofasco job site from which he was terminated, together with reimburse- 
ment for the time lost’’. 


q The question before the Board involves the interpretation of the word “‘job”’ as it 
is used in section 23.1 of the collective agreement. A further question involved in the griev- 
ance is that of the meaning to be attached to the word “‘permanently”’. 


8. The views taken by the parties as to the proper interpretation of the words in dis- 
pute become clear upon an examination of the work operation out of which the present 
grievance arose. 


9. The Dofasco Bay Front area is a very large tract of land upon which Dominion 
Foundries and Steel Ltd. (Dofasco) carries On operations. For some 25 years Sheafer-Town- 
send has had employees working in the Dofasco Bay Front area on construction and recon- 
struction of various shops and facilities of Dofasco, together with maintenance and repair 
work on these shops and facilities. The Sheafer-Townsend work force has fluctuated over 
that period from a high of over 200 to a low of 4 employees. 


10. During the course of the evidence, reference was made to work being done at dif- 
ferent locations throughout the Dofasco Bay Front area by members of Local 67. These 
were the Pump House, the Sludge Plant, the Coke Plants, By-Products, the High Line, the 
Oxygen Line and others. 


NM. It was the contention of the company that work being done at and on any of the 
above constituted a “‘job”’ within the meaning of section 23.1. 


i. The union, on the other hand, contends that the word “‘job”’ in the collective 
agreement comprises, in the present case, all the activities of the company being carried out 
for Dofasco within the limits of the Dofasco Bay Front area viewed as one and that the spec- 
ific operations are merely facets of that one job. 


13, In support of its contention the company referred to the Oxford Universal Dic- 
tionary’s definition of “job” as: “A piece of work; a small definite piece of work in one’s own 
calling’; and to Webster’s: “A piece of work; a small miscellaneous piece of work’’. The un- 
ion relied upon the Concise Oxford Dictionary’s definition of “job” as: ‘Employment — 
something one has to do for hire or profit”’. None of the definitions are particularly helpful in 
the context of an umbrella-like undertaking of construction and maintenance covering a 
number of small components related in terms of the skills and trade involved. There is like- 
wise not much assistance to be had from the terminology used by the persons concerned. 
The grievor used the term “‘job’’ interchangeably to mean the whole undertaking at one 
time and the specific components at other times. 


14. In the present context if one were to accept the position held by the company that 
there are a number of “jobs” going on at the same time in the overall area, the situation 
might very well arise where there were a considerable number of members of Local 67 in a 
work area such as the Dofasco Bay Front area but because they worked in groups of less 
than five, would not be entitled to a steward notwithstanding the total number of members 
working in close proximity. It would also lead to a situation where there could be one stew- 
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ard among a crew of five members where twenty or any number more members working in 
smaller crews would be entitled to no steward. Again, there might be a situation where the 
members total 200 working under the same employer on a maintenance or construction 
project but where the steward entitlement would reach 40. On the other hand, the interpre- 
tation urged by the union leads to no such absurdities but brings about a more reasonable 
and practical conclusion. 


| ie Evidence was advanced indicating that with respect to two installations, there was 
a separate steward. We are satisfied, however, that one of these incidents involved work 
outside the Bay Front area and the other concerned the movement into the area of a com- 
plete work crew with its own existing steward. 


16. If the matter be viewed for the point of view that the language contains ambiguity, 
one may consider the evidence of past practice. The evidence, in this regard, was confined 
almost entirely to the situation at the Dofasco Bay Front area operation. The evidence is 
that for the past 25 years and even when the membership rose to 200 in that area, only one 
steward was appointed under a succession of agreements. The company’s answer was that 
that was a default of the union in the exercise of its entitlement. That argument is, however, 
blunted by the fact that when the steward, Gemmell, attempted to have another steward ap- 
pointed, he was met with strong opposition by the company and after a discussion between 
the union and the company, the latter’s position was maintained. 


Ie It is our view that the word ‘‘job” as employed in section 23.1 of the collective 
agreement means, in the present context, the whole of the operations of Sheafer-Townsend 
in the Dofasco Bay Front area and that it must be given a similar interpretation in similar sit- 
uations where five or more members are employed. 


18. As to the meaning to be attached to the word “‘permanently’’, we find that in the 
context of the nature of the work in which the parties to the agreement are normally en- 
gaged, “permanently” means that the steward retains his special seniority when, at the time 
of any layoff or reduction in forces, a recall is contemplated which will restore the number of 
members employed to five or more. At the same time the word ‘‘permanently” means that 
the steward’s special seniority is lost if, at the time of the layoff, there exist reasonable and 
probable grounds for believing that the work force will not be increased so as to comprise 
five or more persons. 


OK In the result then we find that the company has violated the provisions of section 
23.1 of the collective agreement when it laid off Job Steward D. Gemmell, that he is conse- 
quently entitled to reinstatement and compensation for wages lost, and the Board so orders. 


20. The matter of compensation is, at their request, left to the parties; but the Board 
retains jurisdiction in that regard in the event agreement cannot be reached. 


1023 


0982-79-R_ Patricia Barta and Lenka Mayer, Applicants, v. Retail Clerks 
Union, Local 206, Chartered by United Food & Commercial Workers 
International Union, Respondent, v. St. Michael’s Shops of Canada Limited 
(operating as Marks & Spencer), Intervener. 


Parties — Practice and Procedure — Termination — Collective agreement describing two 
units — Termination application filed by full-time employees — Petition supporting application signed by 
both full and part-time employees - Whether application made in respect of one or both units — 
Whether signatories to petition are parties to termination application 


BEFORE: N. B. Satterfield, Vice-Chairman and Board Members J. D. Bell and O. Hodges. 


APPEARANCES: Walter R. Stevenson for the applicants, Ted Wohl and Mary Armstrong for 
the respondent, R. J. Drmaj and Lorna Karn for the intervener. 


DECISION OF VICE-CHAIRMAN, N. B. SATTERFIELD AND BOARD MEMBER J. D. 
BELL; October 15, 1979 


2. In this application under section 49(2) of The Labour Relations Act, the appli- 
cants, who are employees of the intervener employer, are seeking a declaration that the re- 
spondent trade union no longer represents the employees of the intervener in its retail stores 
in Oshawa, Ontario. 


3. In Paragraph 3 of the application, which asks for the “Detailed description and 
geographic location of the unit of employees for which the respondent is the bargaining 
agent, including the municipality or other geographic area affected:”’, the applicants stated: 


‘All employees of St. Michael’s Shops of Canada Limited (Operating 
as Marks & Spencer) working at its retail stores in Oshawa, save and ex- 
cept supervisors, persons above the rank of supervisor and office staff.” 


The prima facie evidence of support for the application was in the form of a petition. That 
document contains the signatures of all employees of the respondent in the above-described 
unit as of the making of the application. The signatures appear under the following heading 
on the petition: 


“We, the undersigned employees of St. Michael’s Shops of Canada 
Limited (Operating as Marks & Spencer) and each of us state that we 
no longer wish to be represented by Retail Clerks Union, Local 206, 
Chartered by the Retail Clerks International Association and desire 
that the right of that union to bargain on our behalf be terminated.” 


4. The respondent and intervener were parties to a collective agreement which ex- 
pired August 31, 1979. There is an addendum attached to it which purports to cover part- 
time employees. The reply filed by the respondent describes two units, one in the style typi- 
cal ofa unit of full-time employees and the other in the style typical of a unit of part-time em- 
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ployees. The reply, in addition, alleges that the application is improper in respect of the 
part-time unit because the applicants are employees in the full-time unit. 


St At the hearing, the respondent elaborated its position and told the Board that it 
should find either that the collective agreement and its addendum constitute one document 
which is a collective agreement describing two distinct bargaining units, or two documents, 
each being a collective agreement and each describing a bargaining unit. Either way, the re- 
spondent submits, the Board should find that there are two units of employees. The respon- 
dent contends further that section 49(2) of the Act requires that the application be made by 
an employee in the bargaining unit defined in the collective agreement and the applicants 
named in the style of cause of the application are not employees in the part-time unit and 
therefore not eligible to apply on behalf of the part-time employees. Section 49(2) reads in 
part as follows: 


“Any of the employees in the bargaining unit defined in a collective 
agreement may, subject to section 53, apply to the Board for a declara- 
tion that the trade union no longer represents the employees in the bar- 
gaining unit... .” 


6. Having regard to the submissions of the parties and having examined the collec- 
tive agreement document, the Board is satisfied that the addendum to the agreement is ina 
form such that it has no life of its own separate from the agreement. Therefore, the Board 
finds that there is one collective agreement which includes the addendum between the re- 
spondent and the intervener. Clause 2.01 of the agreement and clause A.01 of the adden- 
dum read respectively as follows: 


“2.01 The Company recognizes the Union as the exclusive bargaining 
agent for all its employees working at its retail stores in Oshawa, save 
and except supervisors and persons above the rank of supervisor, office 
staff, persons regularly employed for not more than twenty-four (24) 
hours per week and students employed during the school vacation peri- 
ods. 


A.01 The Company recognizes the Union as the exclusive bargaining 
agent for all its employees employed for not more than twenty-four (24) 
hours per week and students employed during the school vacation peri- 
ods working at or out of its retail stores in Oshawa, Ontario, save and 
except supervisors and persons above the rank of supervisor, office and 
sales employees.” 


Having regard to these definitions and to all of the references in the collective agreement 
and its addendum to full-time and part-time employees, the Board finds that the parties 
have established two separate and distinct bargaining units of employees of the intervener at 
its retail stores in Oshawa: a unit of full-time employees (bargaining unit #1) and a unit of 
part-time employees (bargaining unit #2). 


Te The wording of section 49(2) leaves no doubt that any employee in a bargaining 
unit defined in a collective agreement may apply for a declaration that the trade union which 
is a party to that agreement no longer represents the employees in that unit. The question is, 
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did any employee within the part-time bargaining unit make application for a declaration 
terminating the respondent’s bargaining rights in respect of that unit as required by section 
49(2)? 


8. The respondent, in support of its position, cited the Board’s decision in William 
Scott v. International Union of Doll & Toy Workers of the U.S.A. and Canada, Local 905, 
[1977] OLRB Rep. Aug. 534 (paragraph #5). In that case the applicant who was seeking a 
declaration terminating the respondent trade union’s bargaining rights was an employee in 
the bargaining unit affected by the application. The collective agreement in which the unit 
was defined was one of two identical agreements between the trade union and the employer 
which resulted from common negotiations. The employer asked the Board to apply the ap- 
plication to the second bargaining unit as well. The Board, having regard to the provisions 
of section 49(2), (3) and (4), declined to expand the application stating, “‘... it is incumbent 
on the Board to concern itself only with the bargaining unit defined in the relevant collective 
agreement.’’. That case is readily distinguishable on its facts from the instant one, therefore 
is of little assistance to the Board in this matter. In another decision of the Board in Clive R. 
Dyker v. Retail Clerks International Association Local 205, [1971] OLRB Rep. Aug. 475, 
the Board dismissed an application for a declaration terminating bargaining rights under 
section 43, the predecessor of section 49, that was made in respect of a unit of part-time em- 
ployees of the employer by an employee in the full-time unit. In that case the application 
had to do with a bargaining unit of part-time employees and was supported by a statement of 
desire which stated “we the undersigned part-time employees of. ...”’. That case does sup- 
port the proposition that the person(s) named in the style of cause must be from the bargain- 
ing unit affected in order to constitute a proper application under section 49(2). 


9. The Board has taken a far less technical approach, however, in two other cases: 
R. Forget and a Group of Employees and Retail Clerks Union, Local 486 and Dominion 
Stores Limited, Board File No. 18379-70-R, which is referred to in paragraph 6 of Dyker v. 
Retail Clerks, supra; and Selinger Wood Ltd., [1979] OLRB Rep. May 434. In the former 
decision (Forget), the application’s style of cause showed the applicant as “‘R. Forget anda 
Group of Employees’’. Forget was an employee in the employer’s full-time unit and the unit 
affected by the application was a unit of the employer’s part-time employees. The Board 
took note of that circumstance and stated “In our opinion, whatever may be said of Forget’s 
status as an applicant, the employees who identify themselves as such on the statement ac- 
companying the formal application are prima facie entitled to bring the application. ...”’. In 
Selinger the Board was confronted with the situation where the employee named as the ap- 
plicant in the style of cause of the application advised the Board at the hearing that he was 
withdrawing the application. The Board proceeded to hear and determine the application 
when two employees who were signatories to the document and present at the hearing made 
it known that they wished the Board to proceed with the application. While the facts in both 
of these decisions are different from the application at hand, the Board in each case was 
faced with a problem relating to the identification of the applicant in the style of cause of the 
application. In each case the Board went beyond the form of the application to examine its 
substance. In so doing it was not ignoring the statutory provisions governing the making of 
such applications, but rather was determining on the facts before it who were the true appli- 
cants and whether they were the proper ones within the statutory provisions. 


10. The respondent trade union represents both the full-time and part-time employ- 
ees of the intervener employer and the terms and conditions of employment for each of the 
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two categories of employees is contained in the single collective agreement. In the applica- 
tion before us, the unit defined is the sum of the two bargaining units defined in that collec- 
tive agreement so there can be no doubt that the application was filed to cover both units. 
The schedules filed by the intervener identify employees as either full-time or part-time, so 
the Board is able to identify the employees’ names on the petition with each of the two units. 
Thus the application when taken together with the statement, and having regard to the 
heading note on the petition, establishes that the employees of both bargaining units defined 
in the collective agreement between the respondent and the intervener are applying for a 
declaration that the respondent no longer represents them as their bargaining agent. Having 
regard to these circumstances, we are satisfied in this case that an application within the 
meaning of section 49(2) has been made by employees in the part-time unit. It remains, 
then, to decide if the statement of desire in support of the application contains the requisite 
number of signatures and if it if a voluntary expression of the wishes of those who signed it. 


ie The two employees named in the style of cause of the application testified as to the 
origin and circulation of the petition. On the evidence before the Board we are satisfied that 
not less than fourty-five per cent of the employees of the intervener in each of bargaining 
unit #1 and bargaining unit #2 have voluntarily signified in writing that they no longer wish 
to be represented by the respondent union on September 6, 1979, the terminal date fixed for 
this application and the date which the Board determines, under section 92(2)(j) of The La- 
bour Relations Act, to be the time for the purpose of ascertaining the number of persons who 
have voluntarily signified in writing that they no longer wish to be represented by the re- 
spondent union under section 49(3) of the said Act. 


2: Accordingly, pursuant to section 49(3) of the Act, the Board directs that a repre- 
sentation vote be taken in each of bargaining unit #1 and bargaining unit #2. Those eligible 
to vote in bargaining unit #1 are all employees working at the intervener’s retail stores in 
Oshawa, save and except supervisors and persons above the rank of supervisor, office staff, 
persons regularly employed for not more than twenty-four (24) hours per week and students 
employed during the school vacation periods on the date hereof who do not voluntarily ter- 
minate their employment or who are not discharged for cause between the date hereof and 
the date the vote is taken. Those eligible to vote in bargaining unit #2 are all employees em- 
ployed for not more than twenty-four (24) hours per week and students employed during the 
school vacation periods working at or out of the intervener’s retail stores in Oshawa, Ontar- 
io, save and except supervisors and persons above the rank of supervisor, office and sales 
employees on the date hereof who do not voluntarily terminate their employment or who 
are not discharged for cause between the date hereof and the date the vote is taken. 


133 Voters in each bargaining unit will be asked to indicate whether they wish to be 
represented by the respondent in their employment relations with the intervener. 


14. The matter is referred to the Registrar. 
DECISION OF BOARD MEMBER O. HODGES: 
i I concur in the ordering of a vote in bargaining unit #1. 


ae I dissent from the decision to order a vote in bargaining unit #2. 
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2. The applicants Barta and Mayer are employees in bargaining unit #1. There is no 
applicant employee from bargaining unit #2. The petition containing names of employees 
of units 1 and 2, cannot be seen as being the application. 


4. Section 49(2) is explicit: 


‘““Any of the employees in the bargaining unit defined in a collective 
agreement may, ... apply to the Board for a declaration that the trade 
union no longer represents the employees in the bargaining unit.”’ 
[emphasis added] 


The panel is unanimous in finding two bargaining units in the collective agreement. The 
Board exceeds its jurisdiction by ordering a vote in bargaining unit #2, and I so find. 


0831-79-U Labourers’ International Union of North America, Local 183, 
Complainant, v. Tillotson-Sekisui Plastics Limited, Respondent. 


Discharge for Union Activity — Section 79 — Lay-off date critical to certification application 
— Anti-union motive behind advancing lay-off date — Actual lay-off not violating Act - Compensation 
for work lost between actual and original lay-off dates 


BEFORE: Kevin M. Burkett, Alternate Chairman and Board Members J. D. Bell and O. 
Hodges. 


APPEARANCES: A. M. Minsky and B. Fishbein for the complainant; Corinne Murray and 
Harold Aylesworth for the respondent. 


DECISION OF THE BOARD; October 19, 1979 


iz This is a complaint filed under section 79 of the Act alleging violations of sections 
56, 58(a) and (c), 61, 63(2) and 66 of The Labour Relations Act. The complaint is in respect 
of the company’s lay- -off of twenty-three employees on July 30, 1979. The complainant al- 
leges that the respondent company improperly and unlawfully discharged these employees 
or alternatively, locked out these employees contrary to the Act. The complainant alleges 
also that by intimidation, coercion, dismissal and threat of dismissal, the respondent com- 
pelled its employees to refrain from becoming or ceasing to be members of the complainant 
and interfered with the representation of its employees by the complainant. 


2 The respondent company is a manufacturer of plastic moulding and other trim for 
doors, windows etc. with offices and plant located in Newmarket, Ontario. The complainant 
union filed application to be certified as bargaining agent for the company’s production em- 
ployees on July 23, 1979. The company received notice from the Board of this application on 
July 26, 1979 although Mr. D. Ricci, production supervisor, testified that he was aware from 
before July 16, 1979 that the union was organizing and informed Mr. D Hartman, produc- 
tion manager, of the fact on July 16, 1979. The company terminated the employment of 23 
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of its 33 bargaining unit employees at approximately 11:30 a.m. on Monday, July 30, 1979. 
Those who were at work at the time were told by Mr. Ricci to stop work and depart the 
premises. Those who were not at work were contacted by telephone and told not to report 
for work. Those who were entitled under The Employment Standards Act received payment 
in lieu of notice. 


SF The union maintains that the mass terminations were in response to and designed 
to thwart its application for certification. The company, on the other hand, argues that the 
mass terminations were precipitated by the severe financial difficulties encountered by it 
and were unrelated to the union’s organizing. 


4, The evidence establishes that on April 30, 1978 Sekisui Plastics of Tokyo acquired 
a 50 per cent interest in Tillotson Plastics Limited. Mr. Harold Aylesworth, the Vice Presi- 
dent of Finance from July 27, 1979 and secretary of the company in April, 1978, testified that 
the company was insolvent and would have gone into bankruptcy in April of 1978 if Sekisui 
had not come forward to purchase a 50 per cent equity holding and make a sizeable loan to 
the company. There was no change in management at the time. The Japanese infused a fur- 
ther 1/2 million dollars in June and July, 1978 but by November of that year the company 
was insolvent once again. In February, 1979 the Japanese made an additional loan of 
$800,000 to be used for “designated purposes.”” Notwithstanding the equity capital and 
loans received from Sekisui, the company showed a loss of one million dollars for the fiscal 
year ending April 30, 1979 and has continued to lose $100,000 per month since that time. 
The financial statements of the company were put in evidence and the complainant union 
was given the opportunity to cross-examine as to their accuracy and meaning. 


D6 The company’s difficulties can be traced to its attempt to develop a ‘‘wrap”’ pro- 
duct which its former president, Mr. Ron Tillotson, believed would catapult the company 
from a 15 per cent to a 66 per cent share of the market. Mr. Aylesworth testified that Mr. Til- 
lotson was “‘super optimistic” with respect to the wrap program in spite of the technical diffi- 
culties which the company was experiencing in bringing the product to market. He testified 
that at the urging of Mr. Tillotson the company hired employees on two occasions in the ex- 
pectation that it would be producing a wrapped product only to discover that it could not 
overcome its technical difficulties with the product. Similarly, we heard evidence that the 
20,000 square feet addition to the company’s plant (doubling its size) which began in May of 
this year and was recently completed was to facilitate production of the wrapped product. 
Throughout the relevant period the Company was employing 12 persons on the “‘wrap pro- 
gram” without ever producing a wrap product for sale. 


6. Sekisui, as a 50 per cent owner of the company, sent two of its managers to investi- 
gate the financial difficulties of Tillotson-Sekisui in July. Messrs Masaki Maruyama and Hi- 
roshi Shimomura arrived in Toronto on July 10, 1979 and set about reviewing the company’s 
operations. Almost immediately they recommended that the “wrap program’”’ be dropped 
but were met by strong resistance from Mr. Tillotson, the President. Mr. Tillotson refused 
to drop the program pending the arrival of Mr. Tadatki Noda who was being sent by Sekisui 
to make decisions with respect to the future of Tillotson-Sekisui. He arrived on Friday, July 
20, 1979. The evidence establishes that a series of proposed budgets were prepared by Mr. 
Aylesworth and his colleagues for the Japanese with the final effort an operating plan which 
required only 10 production employees. The Japanese announced on Thursday July 26th 
that Mr. Tillotson had resigned as President of the Company and on the morning of Friday, 
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July 27th reached an agreement with the Bank of Montreal whereby the Bank agreed not to 
put the company in receivership at that time. A Board of Directors meeting was called fol- 
lowing the meeting with the Bank and Mr. Masaki Maruyana was elected President. The 
Board of Directors adopted an operating plan whereby the company abandoned the ‘‘wrap 
program” and moved from a 4 shift — 7 day operation to a 3 shift — 5 day operation. There 
were 12 employees working on the “wrap program” at the time and 9 employees working 
per shift. Mr. Aylesworth testified that he advised the Board of Directors on Friday, July 
27th of the union’s application for certification. It is his evidence that the matter was left in 
the hands of Mr. Rubin, a Toronto lawyer on the Board of Directors who was made secre- 
tary of the company the next day. 


1g Mr. Aylesworth testified that the implementation of the operating plan approved 
by the Board of Directors on Friday, July 27th necessitated the layoff of 23 production em- 
ployees. He admitted in cross-examination that it had been contemplated that the layoff 
would occur on Friday, August 3rd but that when the Friday, July 27th meeting ended a de- 
cision had been made to lay off the following Monday, July 30th. He answered in cross-ex- 
amination that he didn’t know why the date of the layoff had been moved forward. No one 
came forward to testify as to the reason the layoff date was changed from Friday, August 3rd 
to Mondy, July 30th. 


8. A letter dated Friday, July 27, 1979 over the signature of Mr. Aylesworth was in 
the time card slot of each employee on Monday, July 30th. The letter reads: 


“TO:The Employees, 
of Tillotson-Sekisui Plastics Limited 


Our company experienced staggering losses during the past fifteen 
months and is now essentially insolvent. For the year ended April 30, 
1979 our operating loss before income taxes was $1,013,819. 


On July 26, 1979 Ron Tillotson resigned as President and Director and 
Sekisui Plastics Company Limited took over his shares to become the 
sole shareholder. 


Mr. Masaki Muruyana has been elected President and Chief Executive 
Officer. He is a capable and senior Executive of Sekisui, Japan. 


Sekisui has been planning a corporate re-organization for several weeks 
in an attempt to save the company from bankruptcy. Such a plan, which 


is the only hope for the company’s survival, was implemented by the 
Board of Directors on July 27 and some of the highlights are as follows: 


— Reduced salaries for executives 
— Abandonment of the wrap programme 
— A re-organization of the production department 


— Increase of marketing sales 
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— Efforts to improve quality control 


Continued support of our company will be decided by Sekisui, Japan 
before September 15 at which time the future of the company will be 
determined. In order to favourably influence that decision and encour- 
age Sekisui’s financial and managerial support, you are urged to co-op- 
erate during this difficult period and contribute towards the new operat- 
ing plan.” 


My Aylesworth testified that the letter, although drafted on Saturday July 28th, refers to de- 
cisions taken on Friday, July 27th. When asked in cross-examination why the letter was 
placed in the time slot of every employee when many were to be laid off he replied that al- 
though he knew that 23 employees were about to be laid off he did not know who they were 
going to be. 


oy On Monday, July 30th, the production supervisor was advised by Mr. Hartman, 
the production manager, of the decisions taken by the Board of Directors the previous Fri- 
day. He was asked to lay off the employees who would no longer be required by the compa- 
ny. He testified that he was not familiar with individual employees so he called in the fore- 
men, who were also advised by Mr. Hartman of the decisions taken by the Board of 
Directors, and asked them to help prepare a list of employees who should stay. He testified 
that he told the foremen that those employees who were best for the company in terms of ex- 
perience and ability to train on machines in the future should be retained. He specifically 
mentioned that two employees who had P.V.C. experience from the Weston plant should 
stay. He admitted that when the final choice had to be made between two employees he sug- 
gested that if one was talking pro union he should go. As it turned out the final choice was 
made on the basis of reasons other than trade union activity. The employees were then 
called in and advised of the layoffs. Those not at work were notified by telephone. Both Mr. 
Aylesworth and Mr. Ricci testified that in their experience a company was advised to pay 
the notice rather than to allow employees to remain at work during the notice period and 
risk poor work or perhaps sabotage. 


10. The company has continued to operate since July 30, 1979 with the same number 
of employees who were retained following the layoffs. Two of those who were laid off have 
been recalled to replace employees who have left the company. 


11. This matter falls within the ambit of section 79(4a) which places the burden of 
. proof in a complaint such as this upon the employer. The Board referred to the nature of the 
onus which falls to the respondent in these matters in the Pop Shoppe (Toronto) Limited 
case [1976] OLRB Rep. June 299, wherein at paragraph 4 the Board stated: 


“Section 79(4a) of The Labour Relations Act places the legal burden 
upon the employer in complaints such as the one before us, to satisfy 
the Board, on the balance of probabilities, that it has not violated the 
Act. In order for the Board to find that there has been no violation of 
the Act it must be satisfied that the employer’s actions were not in any 
way motivated by anti union sentiment; the employer’s actions must be 
devoid of ‘anti union animus.’ (See the Bushnell case (1974), 4 O.R. 
(2d) 332.) The employer cannot engage in anti union activity under the 
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guise of just cause or under the guise of business reasons. Regardless of 
the viable non-union reasons which exist the Board must be satisfied 
that there does not co-exist in the mind of the employer an anti-union 
motive. The employer best satisfies the Board in this regard by coming 
forth with a credible explanation for the impugned activity which is free 
of anti union motive and which the evidence establishes to be the only 
reason for its conduct. (See Barrie Examiner [1975] OLRB Rep. Oct of 
745 and The Corporation of the City of London [1976] OLRB Rep. Jan. 
990.)” 


i: The Board has reviewed the evidence in this case and is satisfied that the decision 
to lay off was devoid of anti-union motive. The evidence establishes that the financial state 
of the company was such that as of July 30, 1979 its future existence was at stake. Messrs. 
Maruyama and Shimomura were sent by Sekisui to investigate and make recommendations 
as to the running of the company well before July 16th when the company first became 
aware of trade union activity. They recommended the discontinuance of the wrap program 
which later formed a part of the operating plan put to Mr. Noda on July 20th. The Board is 
satisfied that the company devised an operating plan in response to its financial difficulties, 
and without regard to the trade union activity of its employees, which necessitated the lay- 
off of 23 employees. The Board is further satisfied that the decisions as to which employees 
to lay off were made without regard to trade union activity. The decision to lay off and the 
decision as to who to lay off were not, therefore, in violation of the Act. 


13; The Board is not satisfied, however, that the timing of the layoffs was devoid of 
anti-union motive. The evidence establishes that initially the company intended to lay off ef- 
fective August 3rd. Mr. Aylesworth testified that the date of layoff was moved up from Fri- 
day, August 3rd to Monday, July 30th but that he did not know why. The tone of Mr. Ayles- 
worth’s letter dated July 27th which was placed in the time card slots of all employees during 
the weekend prior to Monday, July 30th, suggests that the decision to lay off on the Monday 
was made after the letter was written. It strains credulity to suggest that the letter was in- 
tended to illicit ““continued support”’ from employees who were about to be laid off that day. 
Regardless of the precise moment of the decision, the decision-makers were aware of the 
application for certification at the time a decision was made which, if allowed to stand, will 
markedly effect the membership position of the applicant as of the date of its application for 
certification. 


14. The Board, in processing applications for certification, looks to the membership 
support enjoyed by the applicant trade union as of the date of application. If an employee is 
not at work on the date of the application the Board applies what is referred to as its “30/30 
tule”. Employees who have worked in the 30 days preceding the date of application and 
have worked or are expected to work in the 30 days following the date of application are 
considered by the Board to be employees as of the date of application who are eligible for 
the membership count. In this case the plant was closed for annual vacation on July 23, 1979, 
the date of application, and reopened on Monday, July 30th. Although most of the bargain- 
ing unit employees had worked in the 30 days prior to the application, very few were at work 
on the date of application because of the vacation shut down. Those who were laid off prior 
to returning to work (those on the afternoon and night shifts) would not be expected to work 
during the 30 days following the application and would not, therefore, be eligible for pur- 
poses of the membership count. If the layoff had occurred on Friday, August 3rd as had 
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been the initial plan of the company, these employees would have worked during the 30 day 
period following the date of application and would, therefore, satisfy both ends of the 
“30/30 rule”’ and be eligible for purposes of the count. The effect of the company’s decision 
to move forward the date of layoff, if allowed to stand, is to reduce the union’s membership 
support among those eligible for the membership count from a level which would support 
outright certification to a level requiring dismissal. 


ie We have not been satisfied on the evidence that the company’s decision to ad- 
vance the date of layoff was devoid of anti-union motive. The company has not come for- 
ward with a credible explanation to explain its decision to move the date of layoff from Au- 
gust 3rd to July 30th at a time when it was aware that the union had filed an application for 
certification on July 23, 1979. Indeed, no one was called to testify who had knowledge of the 
motive for making a decision which could have a direct effect on the success of the union’s 
application for certification. Accordingly, we hereby find that the decision to move the date 
of layoff forward from August 3rd to July 30th was in violation of the Act. 


16. The effect of the Board’s decision is to reinstate those who were laid off for the pe- 
riod July 30th to August 3rd inclusive. The Board is satisfied that if the layoff had occurred 
on August 3rd as initially planned the company would not have been in violation of the Act. 
The remedial order of the Board, therefore, is restricted to the period July 30 to August 3, 
1979, inclusive. All of the employees who were laid off on July 30th are now eligible for pur- 
pose of the membership count in determining the union’s membership support for purposes 
of certification. Any employee who was laid off on July 30th and who did not receive pay- 
ment in lieu of notice for the period July 30th to August 3rd is entitled to be made whole for 
this period and the Board hereby directs that such employees, if there are any be compen- 
sated for lost wages for the period July 30th to August 3rd inclusive. 
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APPLICATIONS DISPOSED OF BY THE ONTARIO 
LABOUR RELATIONS BOARD DURING SEPTEMBER 1979 


BARGAINING AGENTS CERTIFIED DURING SEPTEMBER 


No Vote Conducted 


1231-78-R: International Molders & Allied Workers Union (Applicant) v. Rehau Plastiks of Canada 
Limited (Respondent) v. Group of Employees (Objectors). 


Unit: ‘“‘all employees of the respondent at Prescott, Ontario, save and except persons above the rank 
of lead hand, office and sales staff, persons employed for not more than twenty-four (24) hours per 
week and students employed during the school vacation period.” (26 employees in the unit). 


1351-78-R: Ontario Public Service Employees Union (Applicant) v. The Children’s Aid Society of 
the City of London and the County of Middlesex (Respondent) v. Group of Employees (Objectors). 


Unit #1: ‘all employees of the Family and Children’s Services of the City of London and the County 
of Middlesex save and except Supervisors, persons above the rank of Supervisor, students employed 
during school vacation periods, persons regularly employed not more than 24 hours per week, and 
the persons covered by the subsisting collective agreement.” (97 employees in the unit). 


Unit #2: “all employees of the Family and Children’s Services of the City of London and the County 
of Middlesex regularly employed for not more than 24 hours per week and students employed during 
the school vacation periods.”’ (20 employees in the unit). 


1856-78-R: Retail Clerks Union, Local 206, Chartered by the Retail Clerks International Union (Ap- 
plicant) v. Tip-Top Tailors (Respondent). 


Unit: ‘“‘all full-time employees of the respondent, at Thornhill, Ontario, save and except Store Man- 
ager and persons above the rank of Store Manager.”’ (2 employees in the unit). (Having regard to the 
agreement of the parties). 


1873-78-R: Local Union 636 of the International Brotherhood of Electrical Workers A.F.L.-C.1.O.- 
C.L.C. (Applicant) v. The Public Utilities Commission of the Corporation of the City of Chatham 
Known as — The Chatham Hydro-Electric System (Respondent). 


Unit: ‘all employees of the respondent, save and except foremen and supervisors and persons above 
the rank of foreman and supervisor, Treasurer, assistant to the Treasurer, secretary to the Manager, 
the Consumer Services Representative, persons regularly employed for not more than 24 hours per 
week, students employed during the school vacation period and students employed on a co-operative 
training program.”’ (44 employees in the unit). 


0222-79-R: Hotel & Restaurant Employees’ Union, Local 756 (Applicant) v. Terminal Hotel (Re- 
spondent) v. Group of Employees (Objectors). 


Unit: ‘“‘all bartenders, waiters, cashiers, busboys and doormen employed by the respondent at its li- 
censed premises at 180 King Street East, Hamilton, Ontario, save and except managers and those 
above the rank of manager.”’ (14 employees in the unit). 
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0241-79-R: Lakehead University Faculty Association (Applicant) v. Board of Governors, Lakehead 
University (Respondent) v. Employees (Objectors). 


Unit #1: ‘“‘all employees who are members of the full-time academic staff at Lakehead University in 
the City of Thunder Bay with the academic rank of lecturer, assistant professor, associate professor, 
or professor, or with an appointment as laboratory instructor, teacher counsellor, or sessional lec- 
turer teaching two or more full course equivalents or having eighteen or more contact hours per week 
of field instruction during the fall/winter terms, save and except the president, vice-presidents, deans, 
members of the Board of Governors, individuals holding administrative positions provided that more 
than fifty per cent of their salary at the University is received for their administrative functions, re- 
search associates, research assistants, post-doctoral fellows, academic staff employed at Lakehead 
University while on leave from other employers, and professional librarians.”’ (213 employees in the 
unit). 


Unit #2: “‘all full time professional librarians employed by Lakehead University in the City of Thun- 
der Bay save and except chief librarian, persons above the rank of chief librarian, and persons coy- 
ered by subsisting collective agreements.” (6 employees in the unit). 


0667-79-R: Labourers’ International Union of North America, Local 607 (Applicant) v. Gilcar Su- 
pervision & Management Limited (Respondent). 


Unit: ‘‘all construction labourers in the employ of the respondent in the Township of O’Brien and the 
surrounding Townships of Williamson, Teetzel, Gurney, Fauquier, Nansen, Swanson, Sulman and 
Owens, save and except non-working foremen and persons above the rank of non-working fore- 
man.” (5 employees in the unit). (Having regard to the agreement of the parties). 


0706-79-R: Canadian Union of Public Employees (Applicant) v. Lenadco Home for the Aged (Re- 
spondent). 


Unit: “all employees of the Respondent working in the Lenadco Home for the Aged in the County of 
Lennox and Addington save and except supervisors, persons above the rank of supervisor, registered 
nurses, confidential secretary to the administrator, persons regularly employed for not more than 24 
hours per week, and students employed during the school vacation period.”’ (85 employees in the 
unit). (Having regard to the agreement reached by the parties). 


0736-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Frank Plast- 
ina & Costa Ltd. (Respondent) v. Group of Employees (Objectors). 


Unit: ‘all construction labourers, cement masons and cement masons’ apprentices in the employ of 
the respondent in Metropolitan Toronto, The Regional Municipality of York and the County of Peel, 
the Township of Esquesing and the Towns of Oakville and Milton in the County of Halton and the 
Township of Pickering in the County of Ontario, save and except non-working foremen and persons 
above the rank of non-working foreman.” (37 employees in the unit). (Having regard to that policy of 
the Board, and having heard and considered the representations of the parties. ). 


0737-79-R: International Association of Bridge, Structural and Ornamental Ironworkers, Local 
Union No. 736 (Applicant) v. Wabar Limited (Respondent). 


Unit: “‘all ironworkers and ironworker’ apprentices in the employ of the respondent in the Regional 
Municipality of Niagara and the County of Haldimand, save and except non-working foremen and 
persons above the rank of non-working foreman.” (3 employees in the unit). (clarity note). 


0758-79-R: Brewery, Soft Drink, Distillery, Distributors and Miscellaneous Workers Local 1000, affi- 
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liated with the International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America (Applicant) v. Erie & Huron Beverages Limited (Respondent). 


Unit: “‘all employees of the respondent regularly employed at Chatham, Ontario, for not more than 
24 hours per week and students employed during the school vacation period, save and except fore- 
men, persons above the rank of foreman, office staff and those covered by a subsisting collective 
agreement.” (6 employees in the unit). (Having regard to the above). 


0804-79-R: Labourers’ International Union of North America, Local 837 (Applicant) v. Dynamic 
Circuits Corporation Limited and/or 418514 Ontario Limited, carrying on business as Proto Circuits 
(Respondents) v. Group of Employees (Objectors). 


Unit: ‘“‘all employees of the respondents, employed in the City of Hamilton, save and except fore- 
men, persons above the rank of foreman, office, sales and clerical staff, persons employed for less 
than twenty four hours per week and students employed during the school vacation period.” (17 em- 
ployees in the unit). 


0854-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Edict Invest- 
ments Ltd. (Respondent). 


Unit: “all construction labourers in the employ of the respondent in Metropolitan Toronto, the Re- 
gional Municipality of York and the County of Peel, the Township of Equesing and the Towns of 
Oakville and Milton in the County of Halton and the Township of Pickering in the County of Ontario 
employed on residential construction, save and except construction labourers employed as helpers of 
bricklayers and plasterers, non-working foremen and persons above the rank of non-working fore- 
man.” (4employees in the unit). 


0861-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Evercrete 
Limited (Respondent). 


Unit: “‘all employees of the respondent at Maple, save and except supervisors, persons above the 
rank of supervisor, office and clerical staff and persons covered by a certificate issued by the Board.” 
(10 employees in the unit). 


0874-79-R: The National Steel Car Guards Union (Applicant) v. National Steel Car Corporation 
Limited (Respondent) v. United Steelworkers of America (Intervener). 


Unit: ‘‘all security officers employed by the respondent at its plant in Hamilton, Ontario, save and ex- 
cept Officer in Charge and persons above the rank of Officer in Charge.” (10 employees in the unit). 
(Having regard to the agreement of the parties). 


0912-79-R: United Brotherhood of Carpenters & Joiners of America, Local 2486 (Applicant) v. R. J. 
Moss Mechanical Ltd. (Respondent). 


Unit: “‘all carpenters and carpenters’ apprentices in the employ of the respondents within a twenty 
mile radius of the North Bay post office, save and except non-working foremen and persons above the 
rank of non-working foreman.”’ (2 employees in the unit). 


0915-79-R: United Electrical, Radio and Machine Workers of America (UE) (Applicant) v. A. B. 
Chance Company of Canada Limited (Respondent). 


Unit: “all employees of the respondent in Metropolitan Toronto save and except foremen, persons 
above the rank of foreman, office and sales staff.’’ (36 employees in the unit). (Having regard to the 
agreement of the parties. 
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0916-79-R: Canadian Union of Operating Engineers and General Workers (Applicant) v. Rank City 
Wall Canada Limited (Respondent). 


Unit: ‘‘all employees of the respondent at 2 Bloor Street West, save and except senior building sys- 
tems operators, persons above the rank of senior building systems operator, building services super- 
visor, persons above the rank of building services supervisor, security, office and clerical personnel, 
persons employed for less than 24 hours per week and students employed during the school vacation 
period.” (10 employees in the unit). (Having regard to the agreement of the parties). 


0928-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Faran Con- 
struction Co. (Respondent). 


Unit: ‘‘all construction labourers in the employ of the respondent in Metropolitan Toronto, the Re- 
gional Municipality of York and the County of Peel, the Township of Equesing and the Towns of 
Oakville and Milton in the County of Halton and the Township of Pickering in the County of Ontar- 
io, save and except construction labourers employed on building projects, non-working foremen and 
persons above the rank of non-working foreman.” (25 employees in the unit). 


0931-79-R: International Association of Bridge, Structural and Ornamental Iron Workers Local 765 
(Applicant) v. G & H Steel Service Quebec Ltd. (Respondent). 


Unit: ‘“‘all ironworkers and ironworkers’ apprentices in the employ of the respondent in the Regional 
Municipality of Ottawa-Carleton and the United Counties of Prescott and Russell, save and except 
non-working foremen and persons above the rank of non-working foreman.” (11 employees in the 
unit). 


0933-79-R: International Union of Operating Engineers, Local 793 (Applicant) v. Peter Excavating 
& Grading Limited (Respondent). 


Unit: “‘all employees of the respondent in the County of Wentworth including part of Township of 
North Dumfries annexed from Beverly Township and the Township of Nassagaweya and the Town of 
Burlington in the County of Halton engaged in the operation of cranes, shovels, bulldozers and simi- 
lar equipment, and those primarily engaged in the repairing and maintaining of same, save and ex- 
cept non-working foremen and persons above the rank of non-working foreman.” (2 employees in 
the unit). 


0935-79-R: International Association of Machinists and Aerospace Workers, Thunder Bay Lodge 
1120 (Applicant) v. Comart Auto Wholesale Limited (Respondent). 


Unit: ‘all employees of the respondent employed at Thunder Bay, Ontario, save and except fore- 
men, persons above the rank of foreman, office and sales staff.” (14 employees in the unit). 


0937-79-R: The Canadian Union of Public Employees (Applicant) v. Residence Prescott & Russell 
Residence (Respondent). 


Unit: ‘‘all employees of the respondent, in the Town of Hawkesbury, save and except professional 
and medical staff, graduate nursing staff, undergraduate nursing staff, graduate pharmacist, dieti- 
cian, student dietician, office and clerical staff, maintenance supervisor, kitchen supervisor and 
housekeeping supervisor.”’ (61 employees in the unit). (Having regard to the agreement of the 
parties). 


0947-79-R: Canadian Brotherhood of Railway Transport and General Workers (Applicant) v. Laid- 
law Transportation Limited (Respondent). 
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Unit: ‘‘all employees of the Maintenance Department working in and out of the Respondent’s Ga- 
rage in the City of Hamilton, save and except foreman, persons above the rank of foreman and per- 
sons regularly employed for not more than twenty-four (24) hours per week and students employed 
during the vacation period.’”’ (9 employees in the unit). (Having regard to the agreement of the 
parties). 


0954-79-R: Office and Professional Employees International Union (Applicant) v. Master Mailers 
Limited (Respondent). 


Unit: ‘“‘all employees of Master Mailers Limited in the Regional Municipality of Ottawa-Carleton 
save and except the office manager, the production manager, the warehouse manager and persons 
above the ranks of office manager, production manager and warehouse manager.” (30 employees in 
the unit). (Having regard to the agreement of the parties). 


0961-79-R: International Union of Operating Engineers, Local 793 (Applicant) v. Ayerswood Devel- 
opments Limited (Respondent). 


Unit: ‘“‘all employees of the respondent in the Counties of Oxford, Perth, Huron, Middlesex, Bruce 
and Elgin engaged in the operation of cranes, shovels, bulldozers and similar equipment, and those 
primarily engaged in the repairing and maintaining of same, save and except non-working foremen 
and persons above the rank of non-working foreman.” (4 employees in the unit). 


0963-79-R: Operative Plasterers’ and Cement Masons’ International Association of the United States 
and Canada Local #124 Ottawa-Hull (Applicant) v. Carrier Bros. (Respondent) 


Unit: “‘all plasterers and plasterers’ apprentices in the employ of the respondent in the United Coun- 
ties of Stormont, Dundas and Glengarry, save and except non-working foremen and persons above 
the rank of non-working foreman.” (4 employees in the unit). (clarity note). 


0964-79-R: International Brotherhood of Painters and Allied Trades, Local Union 1891 (Applicant) 
v. Astro Interior Finishing Co. Ltd. (Respondent). 


Unit: ‘“‘all painters and painters’ apprentices in the employ of the respondent in Metropolitan Toron- 
to, the Regional Municipality of York and the County of Peel, the Township of Equesing and the 
Towns of Oakville and Milton in the County of Halton and the Township of Pickering in the County 
of Ontario, save and except non-working foremen and persons above the rank of non-working fore- 
man.’’?( employees inthe unit). (clarity note). 


0965-79-R: United Steelworkers of America (Applicant) v. Cross Tube Products Incorporated (Re- 
spondent) v. Group of Employees (Objectors). 


Unit: ‘all employees of the respondent at its plant in Metropolitan Toronto, save and except fore- 
men, persons above the rank of foreman, office and sales staff.”’ (33 employees in the unit). 


0972-79-R: International Brotherhood of Painters and Allied Trades, Local Union 1824 (Applicant) 
v. Reinhardts Window Planning Centre (Respondent). 


Unit: “all glaziers and glaziers’ apprentices in the employ of the respondent in the Regional Munici- 
pality of Waterloo except part of Beverly Township annexed by North Dumfries Township, save and 
except non-working foremen and persons above the rank of non-working foreman.’’(2 employees in 
the unit). 
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0973-79-R: Labourers’ International Union of North America — Local 1081 (Applicant) v. Varamae 
Construction Limited (Respondent). 


Unit: ‘“‘all construction labourers in the employ of the respondent in the County of Wellington, save 
and except non-working foremen and persons above the rank of non-working foreman.” (3 employ- 
ees in the unit). 


0984-79-R: The Ontario Acoustical and Drywall District Council, United Brotherhood of Carpenters 
and Joiners of America on Behalf of its affiliated Local Unions 785, 1316, 1617 and 2041 (Applicant) 
v. Host Drywall & Acoustic per 358083 Ontario Ltd. (Respondent). 


Unit: ‘‘all employees of the respondent in Metropolitan Toronto, the Regional Municipality of York 
and the County of Peel, the Township of Esquesing and the Towns of Oakville and Milton in the 
County of Ontario, engaged in the installation and erection of acoustical and drywall systems, save 
and except non-working foremen and persons above the rank of non-working foreman.” (4 employ- 
ees in the unit). (clarity note). 


0985-79-R: Labourers’ International Union of North America, Local Union 183 (Applicant) v. Hi- 
Wall Concrete Forming (Respondent). 


Unit: ‘‘all employees of the respondent engaged in concrete forming on residential building projects 
in Metropolitan Toronto, the Regional Municipality of York and the County of Peel, the Township 
of Equesing and the Towns of Oakville and Milton in the County of Halton and the Township of Pick- 
ering in the County of Ontario, save and except non-working foremen and persons above the rank of 
non-working foreman.” (8 employees in the unit). 


0986-79-R: Canadian Paperworkers Union (Applicant) v. Milno-Markham Manufacturing Co. Ltd. 
(Respondent). 


Unit: “all employees of the Company at Markham, Ontario, save and except foremen, persons above 
the rank of foreman, office and sales staff, persons employed for less than twenty-four (24) hours per 
week and students employed during the school vacation period.” (12 employees in the unit). (Having 
regard to the agreement of the parties). 


0987-79-R: Ontario Nurses’ Association (Applicant) v. The Heritage Nursing Home Limited (Re- 
spondent). 


Unit #1: “all registered and graduate nurses regularly employed in a nursing capacity at The Herit- 
age Nursing Home in Toronto save and except the director of nursing, persons above the rank of di- 
rector of nursing and registered and graduate nurses regularly employed for not more than twenty- 
four hours per week.” (3 employees in the unit). (Having regard to the agreement of the parties). 


Unit #2: “all registered and graduate nurses regularly employed for not more than twenty-four hours 
per week in a nursing capacity at The Heritage Nursing Home in Toronto save and except the director 
of nursing and persons above the rank of director of nursing.”’ (5 employees in the unit). (Having re- 
gard to the further agreement of the parties). 


0995-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Maple Leaf 
Forming Company Limited (Respondent). 


Unit: “all employees of the respondent engaged in concrete forming on residential buildings in Met- 
ropolitan Toronto, the Regional Municipality of York and the County of Peel, the Township of 
Equesing and the Towns of Oakville and Milton in the County of Halton and the Township of Picker- 
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ing in the County of Ontario, save and except non-working foremen and persons above the rank of 
non-working foreman.” (4 employees in the unit). 


1007-79-R: Service Employees Union, Local 204, Affiliated with A.F. of L., C.1.0., C.L.C. (Appli- 
cant) v. Corporation of the County of Simcoe, Sunset Manor Home for the Aged, Collingwood (Re- 
spondent). 


Unit: ‘‘all employees of Corporation of the County of Simcoe, Sunset Manor Home for the Aged, 
Collingwood, who are employed regularly for not more than 24 hours per week, and students em- 
ployed during the school vacation period, save and except professional nursing staff, physiothera- 
pists, occupational therapists, supervisors, persons above the rank of supervisor, and persons cov- 
ered by a subsisting collective agreement.’”’ (22 employees in the unit). (Having regard to the 
agreement of the parties). 


1017-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Lorbel De- 
velopments Limited carrying on business as Canada Homes (Respondent). 


Unit: “‘all construction labourers in the employ of the respondent in Metropolitan Toronto, the Re- 
gional Municipality of York and the County of Peel, the Township of Equesing and the Towns of 
Oakville and Milton in the County of Halton and the Township of Pickering in the County of Ontario 
employed on residential construction, save and except construction labourers employed as helpers of 
bricklayers and plasterers, non-working foremen and persons above the rank of non-working fore- 
man.” (8 employees in the unit). 


1018-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Colvo Con- 
tracting Limited (Respondent). 


Unit: “all construction labourers in the employ of the respondent in Metropolitan Toronto, the Re- 
gional Municipality of York and the County of Peel, the Township of Equesing and the Towns of 
Oakville and Milton in the County of Halton and the Township of Pickering in the County of Ontar- 
io, save and except construction labourers employed on building projects, non-working foremen and 
persons above the rank of non-working foreman.” (4 employees in the unit). 


1019-79-R: Labourers’ International Union of North America, Local 506 (Applicant) v. W. G. How 
(Toronto) Ltd. (Respondent). 


Unit: “‘all construction labourers in the employ of the respondent in the County of Simcoe and the 
District Municipality of Muskoka, save and except non-working foremen and persons above the rank 
of non-working foreman.” (2 employees in the unit). 


1033-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Affirmed 
Forming (Respondent). 


Unit: “all employees of the respondent engaged in concrete forming on residential building projects 
in Metropolitan Toronto, the Regional Municipality of York and the County of Peel, the Township 
of Equesing and the Towns of Oakville and Milton in the County of Halton and the Township of Pick- 
ering in the County of Ontario, save and except non-working foremen and persons above the rank of 
non-working foreman.” (14 employees in the unit). 


1037-79-R: United Brotherhood of Carpenters & Joiners of America, Local 18 (Applicant) v. Eton 
Construction Ltd. (Respondent). 
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Unit: ‘“‘all carpenters and carpenters’ apprentices in the employ of the respondent in the County of 
Wentworth including part of Township of North Dumfries annexed from Beverly Township and the 
Township of Nassagaweya and the Town of Burlington in the County of Halton, save and except non- 
working foremen and persons above the rank of non-working foreman.” (3 employees in the unit). 


1049-79-R: Labourers’ International Union of North America, Local 527 (Applicant) v. E. S. Martin 
Construction Inc. (Respondent). 


Unit: ‘‘all construction labourers in the employ of the respondent in the Regional Municipality of Ot- 
tawa-Carleton and the United Counties of Prescott and Russell, save and except non-working fore- 
men and persons above the rank of non-working foreman.” (3 employees in the unit). 


1056-79-R: Christian Labour Association of Canada (Applicant) v. Seaway Mechanical Contracting 
Ltd. (Respondent). 


Unit: “‘all plumbers, plumbers’ apprentices, sheet metal workers and sheet metal workers’ appren- 
tices in the employ of the respondent in the Regional Municipality of Niagara and the County of Hal- 
dimand, save and except non-working foremen and persons above the rank of non-working fore- 
man.”’ (3 employees in the unit). (Having regard to the foregoing). 


1066-79-R: International Brotherhood of Painters and Allied Trades Local 1891 (Applicant) v. Aca- 
dian Acoustic Co. (Respondent). 


Unit: “‘all painters and painters’ apprentices in the employ of the respondent in Metropolitan Toron- 
to, the Regional Municipality of York and the County of Peel, the Township of Equesing and the 
Towns of Oakville and Milton in the County of Halton and the Township of Pickering in the County 
of Ontario, save and except non-working foremen and persons above the rank of non-working fore- 
man.” (2 employees in the unit). (clarity note). 


1072-79-R: Local Union 785, of the United Brotherhood of Carpenters and Joiners of America (Ap- 
plicant) v. Bradsil Limited (Respondent). 


Unit: ‘‘all carpenters and carpenters’ apprentices in the employ of the respondent in the Regional 
Municipality of Waterloo except part of Beverly Township annexed by North Dumfries Township, 
save and except non-working foremen and persons above the rank of non-working foreman.” (5 em- 
ployees in the unit). 


1073-79-R: United Steelworkers of America (Applicant) v. Procam Steel Products Limited (Respon- 
dent). 


Unit: “‘all employees of the respondent in Pembroke, Ontario save and except foremen, persons 
above the rank of foremen, office and sales staff.’ (37 employees in the unit). (Having regard to the 
agreement of the parties). 


1133-79-R: International Union of Operating Engineers, Local 793 (Applicant) v. W. A. Stephenson 
Construction Co. Limited (Respondent) v. Local 598 of the Operative Plasterers’ and Cement Ma- 
sons’ International Association of the United States and Canada (Intervener). 


Unit: ‘“‘all employees of the respondent in the County of Simcoe and the District Municipality of Mus- 
koka engaged in the operation of cranes, shovels, bulldozers and similar equipment, and those pri- 
marily engaged in the repairing and maintaining of same, save and except non-working foremen and 
persons above the rank of non-working foreman.” (2 employees in the unit). 
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Applications Certified Subsequent to a Pre-Hearing Vote 


0556-79-R: International Union, United Automobile, Aerospace, Agricultural Implement Workers 
of America UAW (Applicant) v. Daymond Limited (Respondent) v. Daymond Co. Ltd. Shop Union 
(Intervener). 


Unit: “all employees of the respondent at its Aluminum Division plant in Chatham, Ontario, save 
and except foreman and persons above the rank of foreman, and office and sales staff, and Mainte- 
nance Department, students employed during the school vacation periods and employees regularly 
employed for not more than 24 hours per week.” (211 employees in the unit). 


Number of names of persons on revised voters’ list 201 
Number of persons who cast ballots 180 
Ballots segregated and not counted 5 

Number of ballots marked in favour of applicant 154 

Number of ballots marked in favour of intervener 4 


0913-79-R: Service Employees International Union, Local 204 (Applicant) v. John Noble Home (Re- 
spondent). 


Unit: “all employees of the John Noble Home in Brantford, Ontario who are regularly employed for 
not more than 24 hours per week and students employed during the school vacation period, save and 
except professional medical staff, graduate nursing staff, undergraduate nursing staff, graduate phar- 
macists, graduate dieticians, technical personnel, supervisors, persons above the rank of supervisor, 
office staff, adjuvants, assistant adjuvants, and persons covered by subsisting collective agreements.” 
(122 employees in the unit). (Having regard to the agreement of the parties). 


Number of names of persons on revised voters’ list 117 
Number of persons who cast ballots 48 
Number of ballots marked in favour of applicant Ae 

Number of ballots marked against applicant 4 


Application Certified Subsequent to Post-Hearing Vote 


0855-79-R: Ontario Nurses’ Association (Applicant) v. West Park Hospital (Respondent) v. Service 
Employees International Union, Local 204 (Intervener). 


Unit: “‘all registered and graduate nurses engaged in a nursing capacity by the respondent in the Bor- 
ough of York, save and except Head Nurses, persons above the rank of Head Nurse and persons reg- 
ularly employed for not more than 24 hours per week.” (95 employees in the unit). 
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Number of names of persons on list as originally prepared by 


employer 94 
Number of persons who cast ballots 67 
Number of ballots marked in favour of applicant 62 
Number of ballots marked in favour of intervener 5 


APPLICATIONS FOR CERTIFICATION DISMISSED 


No Vote Conducted 


0962-78-R: Retail Clerks Union, Local 206, Chartered by the Retail Clerks International Union (Ap- 
plicant) v. Tip Top Tailors (Respondent) v. Group of Employees (Objectors). 


Unit #1: ‘“‘all employees of the respondent in its retail stores in Mississauga, save and except store 
manager, persons above the rank of store manager and persons regularly employed for not more than 
24 (twenty-four) hours per week.” (12 employees in the unit). (Dismissed). 


Unit #2: “all employees of the respondent in its retail stores in Mississauga regularly employed for 
not more than 24 (twenty-four) hours per week save and except store manager and persons above the 
rank of store manager.” (12 employees in the unit). (Certified). 


0242-79-R: United Brotherhood of Carpenters and Joiners of America (Applicant) v. Rotomatic Dis- 
play Products Ltd. (Respondent). (3 employees). 


0611-79-R: Christian Labour Association of Canada (Applicant) v. Niagara Retirement Manor Inc. 
(Respondent) v. Group of Employees (Objectors). 


Unit #2: “all employees of the respondent at St. Catharines, Ontario, regular employed for not more 
than 24 hours per week and students employed during the school vacation period, save and except 
registered and graduate nurses, office staff, supervisors and persons above the rank of supervisor.” (8 
employees in the unit). (Bargaining Unit #1 — See Certification Dismissed Subsequent to Post-Hearing 
Vote). 


0626-79-R: The Carpenters’ District Council of Toronto and Vicinity on behalf of Locals 27, 666, 681, 
1133, 1304, 1963, 1747, 2480, 2482, 3227 and 3233, United Brotherhood of Carpenters and Joiners of 
America (Applicant) v. Underground Services Limited (Respondent) v. Local 598 of the Operative 
Plasterers and Cement Masons International Association of the United States and Canada (Inter- 
vener #1) v. The Ontario Provincial Conference of the Operative Plasterers and Cement Masons In- 
ternational Association of the United States and Canada on behalf of Locals no. 48, 124, 151, 162, 
344, 345, 598, and 915 (Intervener #2) v. Labourers’ International Union of North America, Local 
183 (Intervener #3). (3 employees). 


0778-79-R: Restaurant, Cafeteria and Tavern Employees Union, Local 254, of the Hotel and Restau- 
rant Employees and Bartenders International Union (Applicant) v. The Ontario Jockey Club (Re- 
spondent). (266 employees). 


0802-79-R: Aclo Compounders Inc., Employees’ Association (Applicant) v. Aclo Compounders 
Inc., (Cambridge-Hespeler, Ontario) (Respondent) v. United Steelworkers of America (Interven- 
er). (41 employees). 
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0896-79-R: International Association of Bridge, Structural and Ornamental Ironworkers, Local Un- 
ion 721 (Applicant) v. Bruce S. Evans Limited (Respondent) v. Labourers’ International Union of 
North America, Local 183 (Intervener). 


Unit: ‘‘all rod employees in the Board’s geographic area #8, save and except non-working foremen 
and persons above the rank of non-working foreman.” (6 employees in the unit). 


0918-79-R: Canadian Union of Public Employees (Applicant) v. Central Branch of The Young Men’s 
Christian Association of Metropolitan Toronto (Respondent). 


Unit: “‘all employees of the respondent in Metro Toronto save and except professional staff, depart- 
ment managers, physical instructors, dietitians, supervisors, persons above the rank of supervisor, 
persons regularly employed for not more than twenty-four (24) hours per week and students em- 
ployed during the school vacation period.” (39 employees in the unit). (Having regard to the agree- 
ment of the parties). 


0974-79-R: The Alliance of Canadian Union Employees (Applicant) v. Canadian Air Line Employ- 
ees’ Association (Respondent). (9 employees). 


1070-79-R: United Garment Workers of America (Applicant) v. Deacon Brothers Limited (Respon- 
dent). (2 employees). 


Certification Dismissed Subsequent to Pre-Hearing Vote 


0847-79-R: The Canadian Union of Public Employees (Applicant) v. Parisien Manor Nursing Home 
(Respondent) v. Group of Employees (Objectors). 


Voting Constituency: “All employees of the respondent in the City of Cornwall save and except pro- 
fessional medical staff, registered nurses, graduate nurses, undergraduate nursing staff, physiothera- 
pists, occupational therapists, graduate pharmacists, undergraduate pharmacists, dieticians, student 
dieticians, supervisors and persons above the rank of supervisor.” (57 employees in the unit). 


Number of names of persons on revised voters’ list 54 
Number of persons who cast ballots 48 
Number of spoiled ballots 1 

Number of ballots marked in favour of the applicant 6 

Number of ballots marked against applicant 4] 


Certification Dismissed Subsequent to Post-Hearing Vote 


0496-79-R: International Union of Operating Engineers, Local 793 (Applicant) v. E. C. King Con- 
tracting, a Division of Morcam Group Limited (Respondent) v. Group of Employees (Objectors). 


Unit: ‘‘all employees of E. C. King Contracting, a Division of Morcam Group Limited, working in 
O.L.R.B. Area 28 engaged in the operation of cranes, shovels, bulldozers and similar equipment and 
those primarily engaged in the repairing and maintaining of same and operators working in the re- 
spondent’s Chappels, Lamont and Town of Port Elgin gravel pits, save and except non-working fore- 
men and persons above the rank of non-working foreman.” (47 employees in the unit). 
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Number of names of persons on revised voters’ list | 
Number of persons who cast ballots 5D 
Number of ballots marked in favour of applicant 10 

Number of ballots marked against applicant 45 


0567-79-R: Canadian Union of United Brewery, Flour, Cereal, Soft Drink and Distillery Workers 
(Applicant) v. The Clorox Company of Canada Ltd. (Respondent). 


Unit: “‘all employees of the respondent at Bramalea, Ontario, save and except supervisors, foremen, 
persons above the rank of supervisor or foreman, office and sales staff and students employed during 
the school vacation period.”’ (23 employees in the unit). 


Number of names of persons on revised voters’ list 47 
Number of persons who cast ballots 46 
Number of ballots marked in favour of the applicant 16 

Number of ballots marked against the applicant 30 


0569-79-R: United Cement, Lime and Gypsum Workers International Union, AFL-CIO-CLC (Ap- 
plicant) v. GTE Sylvania Canada Limited, Electronic Components & Systems Division (Respon- 
dent). 


Unit: ‘“‘all employees of the respondent located in the City of Belleville, Ontario, County of Hastings, 
save and except foreman and supervisor.” (15 employees in the unit). 


Number of names of persons on revised voters’ list 14 
Number of persons who cast ballots 14 
Number of ballots marked in favour of applicant fi 

Number of ballots marked against applicant | 


0611-79-R: Christian Labour Association of Canada (Applicant) v. Niagara Retirement Manor, Inc. 
(Respondent) v. Group of Employees (Objectors). 


Unit #1: “all employees of the respondent at St. Catharines, Ontario, save and except registered and 
graduate nurses, office staff, supervisors, persons above the rank of supervisor, persons regularly em- 
ployed for not more than 24 hours per week and students employed during the school vacation peri- 
od.” (13 employees in the unit). 


Number of names of persons on list as originally prepared by 


employer 13 
Number of persons who cast ballots 13 
Number of ballots marked in favour of applicant a 
Number of ballots marked against applicant 8 


(Bargaining Unit #2 — See Application for Certification Dismissed — No Vote Conducted). 


0614-79-R: Upholsterers International Union of North America AFL/CIO (Applicant) v. Faultless- 
Doerner Manufacturing Inc. (Respondent) v. Group of Employees (Objectors). 


Unit: “all employees of the respondent in Stratford, Ontario, save and except foremen, persons 
above the rank of foremen, office and sales staff, students employed during the school vacation pe- 
riod and persons regularly employed for not more than twenty-four hours per week.”’ (61 employees 
in the unit). 
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Number of names of persons on list as originally prepared by 


employer 40 
Number of persons who cast ballots oH 
Number of ballots marked in favour of the applicant 15 
Number of ballots marked against the applicant 22 


APPLICATIONS FOR CERTIFICATION WITHDRAWN 


0591-79-R: United Brotherhood of Carpenters and Joiners of America (Applicant) v. P. Molnar Inc. 
Molnar Painting Inc. (Respondent). (3 employees). 


0704-79-R: International Union of Operating Engineers, Local 793 (Applicant) v. Korsan Limited 
(Respondent). (10 employees). 


0806-79-R: Canadian Union of United Brewery, Flour, Cereal, Soft Drink and Distillery Workers 
(Applicant) v. Superior Glove Works Limited (Respondent). (59 employees). 


0842-79-R: United Brotherhood of Carpenters & Joiners of America, Local 38 (Applicant) v. Elrose 
Construction Co. (Respondent). (2 employees). 


0844-79-R: United Brotherhood of Carpenters and Joiners of America (Applicant) v. A. K. Penner 
& Sons Ltd. Penner Development Inc. (Respondent) v. Christian Labour Association of Canada (In- 
tervener). (3 employees). 


0892-79-R: Lawment Trade Union (Applicant) v. Barry J. Lawrence Management Ltd. (Respon- 
dent). (16 employees). 


0907-79-R: Office and Professional Employees International Union (Applicant) v. Ontario Liquor 
Board Employees Union (Respondent). (3 employees). 


0932-79-R: Canadian Union of Public Employees (Applicant) v. Stella Buck Work Activity Project 
(Respondent). (6 employees). 


0934-79-R: Labourers’ International Union of North America, Local 1059 (Applicant) v. Internorth 
Construction Company Limited (Respondent). (3 employees). 


1032-79-R: International Union of Operating Engineers, Local 793 (Applicant) v. Rental Excavating 
Ltd. (Respondent). (3 employees). 


1061-79-R: Milk and Bread Drivers, Dairy Employees, Caterers and Allied Employees, Local Union 
No. 647, affiliated with the International Brotherhood of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America (Applicant) v. G. B. Wonder, Toronto, Ontario (Respondent). (8 employ- 
ees). 


1062-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Consoli- 
dated Building Maintenance Company (Respondent). (8 employees). 
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1119-79-R: United Brotherhood of Carpenters and Joiners of America, Local Union 1669 (Appli- 
cant) v. CD Drywall Construction (Respondent). (2 employees). 


APPLICATION UNDER SECTION 1(4) 


0157-79-R: Resilient Floor Workers Local Union 2965, United Brotherhood of Carpenters & Joiners 
of America and the Ontario Provincial Council of the United Brotherhood of Carpenters and Joiners 
of America (Applicants) v. Barwood Sales (Ontario) Limited and Realwood Floor Installations Ltd. 
(Respondents). 


APPLICATIONS FOR DECLARATION TERMINATING BARGAINING RIGHTS 


0346-79-R: Mrs. Carol Killman; Mrs. Rosemary LaForme (Applicants) v. Canadian Union of Public 
Employees (Respondent) v. Groves Park Lodge (Intervener). (21 employees). (Dismissed). 


0926-79-R: Eva Margaret Gawley (Applicant) v. Local Union #1976 Pharmacists and Professional 
Employees Association, Chartered by Retail Clerks International Union, affiliated with the Cana- 
dian Labour Congress, and AFL-CIO (Respondent) v. Madoc Manor Lodge and Retirement Home 
(Intervener). (5 employees). (Granted). 


APPLICATIONS FOR DECLARATION THAT STRIKE UNLAWFUL 


0722-79-U: Canadian Pittsburgh Industries, a Division of PPG Industries Canada Limited (Appli- 
cant) v. John Mount, J. Cooper, M. Crosier, E. Belazs, and others, and Canadian Chemical Workers 
Union, Local 14 (Respondents). (Withdrawn). 


1005-79-U: The Lummus Company Canada Limited (Applicant) v. Robert Adams, George Aitken, 
et al (Respondents). (Granted). 


1022-79-U: Electrical Power Systems Construction Association (Applicant) v. D. W. McIntyre and J. 
Carruthers on their own behalf and on behalf of the Ontario Allied Construction Trades Council, H. 
W. Ingham, J. H. Kennedy, et al (Respondents). (Granted). 


1024-79-U: Whitby Welding Limited (Applicant) v. International Association of Bridge Structural 
and Ornamental Iron Workers (Collectively “‘Local 721”) (Respodent). (Withdrawn). 


1107-79-U: Holscot Construction Limited and General Contractors Section of the Toronto Construc- 
tion Association (Applicants) v. Toronto Building and Construction Trades Council, Dave Johnson 
(Respondents). (Withdrawn). 


1183-79-U: Canadian Engineering and Contracting Co. Limited (Applicant) v. Stanley Quin (Re- 
spondent). (Withdrawn). 
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APPLICATIONS FOR CONSENT TO PROSECUTE 


0307-79-U: Jacques Bradette, Hilton Rosemarin (Applicants) v. Purple Heart Film Corporation, In- 
ternational Alliance of Theatrical Stage Employees and Moving Picture Machine Operators of the 
United States and Canada, and Hugh Montgomerie (Respondents). (Dismissed). 


0761-79-U: International Union of Operating Engineers, Local 793 (Applicant) v. Esam Construc- 
tion Limited (Respondent). (Withdrawn). 


0925-79-U: Labourers’ International Union of North America, Local 183 (Applicant) v. A. E. LeP- 
age (Ontario) Ltd. (Respondent). (Withdrawn). 


1111-79-U: Holscot Construction Limited and General Contractors Section of the Toronto Construc- 
tion Association (Applicants) v. Toronto Building and Construction Trades Council, Dave Johnson 
(Respondents). (Withdrawn). 


COMPLAINTS UNDER SECTION 79 (UNFAIR LABOUR PRACTICE) 


1873-77-U: Josephine Chambers (Complainant) v. Honeywell Ltd. and Doreen Baznick Chairman, 
Local 80, U.A.W. (Respondent). (Withdrawn). 


1931-78-U: Ontario Nurses’ Association (Complainant) v. St. Magdaline Nursing Home Ltd. (Re- 
spondent). (Withdrawn). 


1980-78-U: Laundry and Linen Drivers and Industrial Workers Union, Local 847, affiliated with the 
International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America 
(Complainant) v. Tempglass Ltd. (Respondent). (Withdrawn). 


0296-79-U: The Canadian Union of Public Employees and its Local 2103 (Complainant) v. Groves 
Park Lodge (Respondent). (Withdrawn). 


0306-79-U: Jacques Bradette, Hilton Rosemarin (Complainants) v. Purple Heart Film Corporation, 
International Alliance of Theatrical Stage Employees and Moving Picture Machine Operators of the 
United States and Canada, and Hugh Montgomerie (Respondents). (Granted). 


0509-79-U: Hotel, Restaurant Employees Union, Local 743 (Complainant) v. Lakewood Golf Club 
Ltd. (Respondent). (Withdrawn). 


0702-79-U: John St. Hilaire (Complainant) v. U.A.W. Local 1459 (Respondent). (Dismissed). 


0723-79-U: Amalgamated Clothing and Textile Workers’ Union, (Toronto Joint Board) (Complain- 
ant) v. Straton Knitting Mills Limited (Respondent). (Withdrawn). 


0742-79-U: Cecil Anthony Ritchie (Complainant) v. Upholsterers’ International Union of North 
America AFL-CIO-CLC, Local 51 (Respondent) v. Sklar Furniture Limited (Chair Division) (Inter- 
vener). (Withdrawn). 
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0762-79-U: International Union of Operating Engineers, Local 793 (Complainant) v. Esam Con- 
struction Limited (Respondent). (Granted). 


0768-79-U: The United Brotherhood of Carpenters & Joiners of America Local Union 1669 (Com- 
plainant) v. West York Construction Ltd. (Respondent). (Granted). 


0781-79-U: Retail Clerks Union, Local 206 (Complainant) v. Tip Top Tailors (Respondent). 
(Withdrawn). 


0807-79-U: Canadian Union of United Brewery, Flour, Cereal, Soft Drink and Distillery Workers 
(Complainant) v. Superior Glove Works Limited (Respondent). (Withdrawn). 


0808-79-U: David John Foreman (Complainant) v. Richmond Street Health Emporium Ltd. (Re- 
spondent). (Withdrawn). 


0809-79-U: Mario Moreira (Complainant) v. Labourers’ International Union of North America, 
Local 506; Labourers’ International Union of North America (Respondents) v. Ontario Hydro (In- 
tervener). (Dismissed). 


0819-79-U: Kuldip Singh Samra (Complainant) v. United Glass and Ceramic Workers of North 
America, Local 200 (Respondent) v. Consumers Glass Company Limited (Intervener). (Granted). 


0866-79-U: Ontario Nurses’ Association (Complainant) v. St. Joseph’s Hospital (Respondent). 
(Withdrawn). 


0893-79-U: Gregory Monteiro (Complainant) v. Allatt Limited (Respondent). (Withdrawn). 


0920-79-U: Ontario Taxi Association 1688, Canadian Labour Congress (Complainant) v. Central 
Taxi, St. Catharines (Respondent). (Withdrawn). 


0921-79-U: Canadian Union of Public Employees Local 32 (Complainant) v. The Corporation of the 
City of Cambridge (Respondent). (Withdrawn). 


0929-79-U: Labourers’ International Union of North America, Local 183 (Complainant) v. A. E. 
LePage (Ontario) Ltd. (Respondent). (Withdrawn). 


0942-79-U: Gerald M. Massicotte (Complainant) v. Teamsters Union Local 938 (Respondent) v. 
Humes Transport Ltd. (Intervener). (Withdrawn). 


0977-79-U: Clara Smith and Georgia Nicholas (Complainants) v. Carefree Lodge (Respondent). 
(Withdrawn). 


0989-79-U: Giovanni Clausi (Complainant) v. Retail, Wholesale and Department Store Union, AFL- 
:CIO:CLC and its Local 414 (Respondent). (Dismissed). 


1008-79-U: Pharmacists and Professional Employees Association Local 1976 chartered by the Retail 
Clerks International Union (Complainant) v. Grandview Lodge (Respondent). (Withdrawn). 


PA 


1020-79-U: United Steelworkers of America (Complainant) v. Cross Tube Products Inc. (Respon- 
dent). (Withdrawn). 


1023-79-U: Joseph William Martin (Complainant) v. General Motors of Canada Limited (Respon- 
dent). (Withdrawn). 


1046-79-U: Newspaper Agents Association (Complainant) v. The Globe & Mail, Division of F. P. 
Publications (Eastern) Limited (Respondent). (Withdrawn). 


1058-79-U: Canadian Union of Fast Food and Service Workers (Complainant) v. The Great Cana- 
dian Pizza Company, (Division of 401825 Ont. Ltd.) (Respondent). (Withdrawn). 


1075-79-U: International Association of Machinists and Aerospace Workers, Thunder Bay Lodge 
1120 (Complainant) v. Comart Auto Wholesale Limited (Respondent). (Withdrawn). 


1085-79-U: Canadian Union of Fast Food and Service Workers (Complainant) v. The Grat Canadian 
Pizza Company (Division of 401825 Ontario Ltd.) (Respondent). (Withdrawn). 


1089-79-U: Canadian Union of Public Employees (Complainant) v. Young Men’s Christian Associa- 
tion (Respondent). (Withdrawn). 


APPLICATION FOR CONSENT TO EARLY TERMINATION OF COLLECTIVE 
AGREEMENT 


0826-79-M: Mainco Industrial Cleaning Corporation of Canada Ltd. (Applicant) v. International 
Union of Allied Novelty & Production Workers, Local 905, (Formerly called the International Union 
of Doll, Toy & Novelty Workers of The U.S. & Canada, Local 905 (Respondent). (Withdrawn). 


JURISDICTIONAL DISPUTE 


0654-79-JD: Local 1330, United Paperworkers International Union, Kenora Ontario (Complainant) 
v. Boise Cascade Canada Ltd. (Respondent). (Dismissed). 


APPLICATION FOR THE COLLEGES COLLECTIVE BARGAINING ACT 1975, 
UNDER SECTION 82 


0655-79-M: Ontario Public Service Employees Union (Trade Union) v. Seneca College of Applied 
Arts and Technology (Employer). (Withdrawn). 


APPLICATIONS FOR DETERMINATION UNDER SECTION 95(2) 


0724-78-M: Office and Professional Employees International Union, Local 290 (Applicant) v. Ham- 
ilton Wentworth Credit Union Limited (Respondent). (Withdrawn). 
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0446-79-M: The Corporation of the Town of Cochrane (Employer) v. Canadian Union of Public Em- 
ployees (Trade Union). (Withdrawn). 


0848-79-M: London and District Service Workers’ Union, Local 220 (Applicant) v. Central Park 
Lodges of Canada (Kitchener). (Respondent) (Withdrawn). 


0849-79-M: Retail Clerks International Union, Local 233F (Applicant) v. J. H. McNairn, Limited 
(Respondent). (Withdrawn). 


REFERENCE TO BOARD PURSUANT TO SECTION 96 


0883-79-M: Roozen’s Limited (Employer) v. The Hotel and Restaurant Employees Union, Local 743 
(Trade Union). (Withdrawn). 


APPLICATIONS UNDER SECTION 112A 


1124-77-M: International Association of Heat and Frost Insulators and Asbestos Workers, Local 95 
(Applicant) v. The Master Insulators’ Association of Ontario, Incorporated and B & D Insulation 
Ltd. (Respondents). 

- and - 
1125-77-M: International Association of Heat and Frost Insulators and Asbestos Workers, Local 95 
(Applicant) v. The Master Insulators’ Association of Ontario, Incorporated and Commercial & In- 
dustrial Insulations Limited (Respondent). 

- and - 
1126-77-M: International Association of Heat and Frost Insulators and Asbestos Workers, Local 95 
(Applicant) v. The Master Insulators’ Association of Ontario, Incorporated and Mooretown Insula- 
tion Contractors Ltd. (Respondents) 

- and - 
1127-77-M: International Association of Heat and Frost Insulators and Asbestos Workers, Local 95 
(Applicant) v. Canadian B & D Insulation Ltd. (Respondents) 

- and - 
1128-77-M: International Association of Heat and Frost Insulators and Asbestos Workers, Local 95 
(Applicant) v. The Master Insulators’ Association of Ontario, Incorporated and A.C. & S. Contract- 
ing Ltd. (Respondents) 

- and - 
1129-77-M: International Association of Heat and Frost Insulators and Asbestos Workers, Local 95 
(Applicant) v. The Master Insulators’ Association of Ontario, Incorporated and Lewis Insulation 
Services Ltd. (Respondents). (Dismissed). 


1882-78-M: International Association of Heat and Frost Insulators and Asbestos Workers, Local 95 
(Applicant) v. The Master Insulators’ Association of Ontario, Incorporated and Master Insulation 
Company Limited (Respondents). (Granted). 


0908-79-M: Labourers’ International Union of North America, Local 527 (Applicant) v. Quenneville 
Brothers Limited (Respondent). (Withdrawn). 


0939-79-M: Labourers’ International Union of North America, Local 183 (Applicant) v. The Ontario 
Form Work Association & Commerce Masonry & Forming Ltd. (Respondents). (Granted). 
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0943-79-M: The Millwright District Council of Ontario, United Brotherhood of Carpenters and Join- 
ers of America (Applicant) v. Dorssers Welding Company Limited and The Association of Mill- 
wrighting Contractors of Ontario (Respondents). (Granted). 


0944-79-M: The Millwright District Council of Ontario, United Brotherhood of Carpenters and Join- 
ers of America (Applicant) v. The Association of Millwrighting Contractors of Ontario; Sadler Con- 
veyor & Equipment (Respondent). (Withdrawn). 


0949-79-M: Carpenters’ District Council of Toronto and Vicinity on behalf of Locals 27, 666, 681, 
1133, 1747, 1304, 1963, 2480, 2482, 3227 and 3233, United Brotherhood of Carpenters and Joiners of 
America (Applicant) v. Conklin and Garrett Limited (Respondent). (Granted). 


0983-79-M: United Brotherhood of Carpenters & Joiners of America, Local 494 (Applicant) v. 
Malco Artisans Limited (Respondent). (Withdrawn). 


0998-79-M: International Union of Operating Engineers, Local 793 (Applicant) v. Employer Bar- 
gaining Agency and Combustion Engineering Company (Respondent). (Withdrawn). 


1016-79-M: Labourers’ Local 1089 of L.I.U.N.A. (Applicant) v. Sandercock Construction (1976) 
Limited (Respondent). (Withdrawn). 


1048-79-M: Labourers’ International Union of North America, Local 183 (Applicant) v. Town Pav- 
ing Company (1965) Limited (Respondent). (Withdrawn). 


1080-79-M: International Association of Bridge, Structural and Ornamental Ironworkers, Local Un- 
ion 721 (Applicant) v. Field Construction Ltd. (Respondent). (Withdrawn). 


1082-79-M: International Union of Operating Engineers, Local 793 and its member John Ottenhof 
(Applicant) v. D. A. Foley Construction Ltd. (Respondent). (Dismissed). 


1097-79-M: United Brotherhood of Carpenters and Joiners of America, Local Union 38 (Applicant) 
v. Stewart and Hinan Contractors Limited (Respondent). (Withdrawn). 


1098-79-M: United Brotherhood of Carpenters and Joiners of America, Local Union 38 (Applicant) 
v. Jack Harper Construction Limited (Respondent). (Withdrawn). 


1099-79-M: United Brotherhood of Carpenters and Joiners of America, Local Union 38 (Applicant) 
v. John Tries Construction Limited (Respondent). (Withdrawn). 


1100-79-M: United Brotherhood of Carpenters and Joiners of America, Local Union 38, (Applicant) 
v. W. Benson and Son Limited (Respondent). (Withdrawn). 


1103-79-M: United Brotherhood of Carpenters and Joiners of America, Local Union 38, (Applicant) 
v. Hope Loch Construction Limited (Respondent). (Withdrawn). 


1113-79-M: Rodmen Employee Bargaining Agency consisting of International Association of 
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Bridge, Structural and Ornamental Ironworkers and the Iron Workers District Council of Ontario 
(Applicant) v. Rodmen Employer Bargaining Agency consisting of Industrial Contractors Associa- 
tion of Canada, The Labour Relations Bureau of the Ontario General Contractors Association and 
the Reinforcing Steel Institute of Ontario (Respondents). (Withdrawn). 


1115-79-M: International Association of Heat and Frost Insulators and Asbestos Workers, Local 95 
(Applicant) v. McBrien Insulation Master Insulators Association of Ontario, Incorporated (Respon- 
dents). (Withdrawn). 


APPLICATIONS FOR RECONSIDERATION OF BOARD’S DECISION 


1280-78-U: Dennis H. O’Keefe (Complainant) v. Teamsters, Chauffeurs, Warehousemen and Help- 
ers Union Local 880 (Respondent) v. Concrete Construction Supplies (Intervener). (Section 79). 
(Request Denied). 


1686-78-M: Stanley A. Brown (Applicant) v. Ontario Public Service Employees Union (Respondent 
Employees Organization) v. Centennial College of Applied Arts (Respondent Employer). (Section 
39). (Request Denied). 
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0843-79-R United Brotherhood of Carpenters and Joiners of America, 
Local Union 1669, Applicant, v. The Anderson Company, Anderco, Inc. 
Respondents. 


Constitutional Law — Construction Industry - Work performed on international bridge — 
Whether under provincial jurisdiction 


BEFORE: Ian C. A. Springate, Vice-Chairman, and Board Members C. A. Ballentine and 
J. A. Ronson. 


APPEARANCES: H. P. Rolph and W. Sherman for the applicant; non one appearing for the 
respondents. 


DECISION OF THE BOARD; November 20, 1979 


ile This is an application for certification in which the applicant is seeking to be cer- 
tified on behalf of all divers and diver tenders in the employ of the respondents in the Dis- 
trict of Rainy River. The employees affected by the application were on the application date 
employed on the construction of a new bridge which when completed will span the Rainy 
River and link Fort Frances, Ontario with International Falls, Minnesota. 


ie, The respondents did not challenge the jurisdiction of the Board to entertain this 
application. However, the Board itself raised the matter of its constitutional jurisdiction 
over employees engaged in the construction of an international bridge. 


hy Generally, labour relations matters fall within provincial jurisdiction. See: 
Toronto Electric Commissioners v. Snider [1925] A.C. 396. However, the Federal Parlia- 
ment may assert jurisdiction over labour relations matters if such jurisdiction is an integral 
part of its primary competence over some other federal subject. See: In the Matter of a Ref- 
erence as to the Validity of The Industrial Relations and Disputes Investigation Act (‘‘the 
Stevedoring case”’) [1955] S.C.R. 529. The effect of section 92(10)(a) of The British North 
America Act is to give the Federal Parliament jurisdiction to make laws relating to works 
and undertaking extending beyond the limits of a province. Hence, there is no question but 
that once the bridge at Fort Frances is in operation it will fall under the legislative jurisdic- 
tion of the Federal Parliament. However, the question remains as to whether labour rela- 
tions matters relating to employees engaged in the construction of the bridge is an integral 
part of Federal jurisdiction over works and undertakings extending beyond the limits of a 
province. 


4. The Supreme Court of Canada dealt with a somewhat similar issue in Montcalm 
Construction Inc. v. Minimum Wage Commission, 79 CLLC 414,190. That case concerned 
the question of whether Quebec’s minimum wage laws applied to employees of a building 
contractor engaged in the construction of runways at the Mirabel Airport. It was the conten- 
tion of the contractor that the wages and working conditions of his employees were subject 
only to the legislative jurisdiction of the Federal Parliament. The Court accepted that aero- 
nautics was a matter within federal jurisdiction. The court also indicated that it regarded 
certain aspects of an airport’s construction as coming within federal jurisdiction, including 
such matters as where it will be built and its design and specifications, since decisions with 
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respect to these issues would permanently be reflected in the structure of the finished pro- 
duct and also directly effect its operational qualities. However, a majority of the Court con- 
cluded that labour relations matters relating to employees engaged in construction work at 
the airport stood on a somewhat different footing and came within provincial jurisdiction. 
Mr. Justice Beetz, in giving the decision of the majority of the Court, made the following 
comments at pages 15,147-15,149: 


“In the case at bar, the impugned legislation does not purport to regu- 
late the structure of runways. The application of its provisions to Mont- 
calm and its employees has no effect on the structural design of the run- 
ways; it does not prevent the runways from being properly constructed 
in accordance with federal specifications; nor has it even been shown, 
assuming it could be, that ‘the physical condition’ of the runways, as op- 
posed to their structure, is affected by the wages and conditions of em- 
ployment of the workers who build them. ... 


In submitting that it should have been treated as a federal undertak- 
ing for the purposes of its labour relations while it was doing construc- 
tion work on the runways of Mirabel, Montcalm postulates that the de- 
cisive factor to be taken into consideration is the one work which it 
happened to be constructing at the relevant time rather than the nature 
of its business as a going concern. What is implied, in other words, is 
that the nature of a construction undertaking varies with the character 
of each construction project or construction site or that there are as 
many construction undertakings as there are construction projects or 
construction sites. The consequences of such a proposition are far 
reaching and, in my view, untenable: constitutional authority over the 
labour relations of the whole construction industry would vary with the 
character of each construction project. This would produce great con- 
fusion. For instance, a worker whose job it is to pour cement would 
from day-to-day be shifted from federal to provincial jurisdiction for 
the purposes of union membership, certification, collective agreement 
and wages, because he pours cement one day on a runway and the other 
on a provincial highway. I cannot be persuaded that the Constitution 
was meant to apply in such a disintegrating fashion. 


To accept Montcalm’s submission would be to disregard the elements 
of continuity which are to be found in construction undertakings and to 
focus on casual or temporary factors, contrary to the Agence Maritime 
and Letter Carriers’ decisions. Building contractors and their employ- 
ees frequently work successively or simultaneously on several projects 
which have little or nothing in common. They may be doing construc- 
tion work on a runway, on a highway, on sidewalks, on a yard, for the 
public sector, federal or provincial, or for the private sector. One does 
not say of them that they are in the business of building runways be- 
cause for a while they happen to be building a runway and that they en- 
ter into the business of building highways because they thereafter begin 
to do construction work on a section of a provincial turnpike. Their or- 
dinary business is the business of building. What they build is acciden- 
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tal. And there is nothing specifically federal about their ordinary busi- 
ness.” 


>. In our opinion, the reasoning of the majority of the Supreme Court in the 
Montcalm case is equally applicable to the facts before us. The operation of the bridge when 
completed, as well as certain factors relevant to its construction, are matters within the legis- 
lative competence of the Federal government. However, the ability to regulate the indus- 
trial relations of employees engaged in its construction does not form an integral part of fed- 
eral jurisdiction under section 92(10)(a) of The British North America Act. Accordingly, in 
our view, the general provincial jurisdiction over labout relations applies, and this Board 
does have jurisdiction to entertain the instant application. 


6. It might be noted that this conclusion appears to run counter to certain decisions 
of the Board relating to its jurisdiction over employees engaged in the construction of inter- 
national bridges which were issued prior to the ruling of the Supreme Court of Canada in the 
Montcalm case. See, for example, Robertson-Yates Corporation Limited, [1962] OLRB 
Rep. Oct. 215 and Industrial Construction Division Allied Structural Steel Company, [1973] 
OLRB Rep. Dec. 636. 


7. The applicant requested that the Board apply section 1(4) of the Act and treat the 
two respondents as constituting one employer for the purposes of the Act. Pursuant to sec- 
tion 1(5) of the Act, the respondents were under an obligation to adduce at the hearing all 
facts within their knowledge relevant to the issue of their common control or direction. Nei- 
ther respondent attended at the hearing. Rather than seek an adjournment to compel the re- 
spondent’s attendance, the applicant elected to itself lead evidence concerning the respon- 
dents’ control and direction. This evidence indicates that the two respondent companies are 
under common direction or control, and that they are jointly involved in the work in ques- 
tion. In these circumstances, the Board is of the opinion that the two respondents are associ- 
ated or related businesses which are being carried on under common control or direction, 
and that it would be appropriate to treat them as constituting a single employer. According- 
ly, the Board declares The Anderson Company and Anderco, Inc. to constitute one em- 
ployer for the purposes of The Labour Relations Act. 


a2: A certificate will issue to the applicant. 
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1302-79-M Avenue Structures, Chemello Contractors, Hauserman Ltd., 
Plyform Construction Co. Ltd. and Store Fixtures Unlimited Limited, 
Applicants, v. United Brotherhood of Carpenters and Joiners of America, 
Local 18, Respondent, v. Labour Relations Bureau of the Ontario General 
Contractors Association, Intervener. 


Adjournment — Construction Industry — Damages — Union seeking adjournment due to un- 
availability of counsel — Board refusing adjournment — Union contravening manpower mobility provi- 
sions of province-wide agreement — Damages assessed at $48,789.35 against Union 


BEFORE: R. A. Furness, Vice-Chairman, and Board Members H. J. F. Ade and C. A. Bal- 
lentine. 


APPEARANCES: G. Grossman and Brian Foote appearing for the applicants and the inter- 
vener; no one appearing for the respondent. 


DECISION OF THE BOARD; November 19, 1979 


i The applicants have referred a grievance concerning the interpretation, applica- 
tion, administration or alleged violation of a collective agreement to the Board for final and 
binding determination pursuant to section 112a of The Labour Relations Act. 


2s The Ontario Provincial Council of the United Brotherhood of Carpenters and 
Joiners of America (the “‘Council’”) was named by the applicants as a person who might be 
affected by this referral. The Board served the Council with Form 80, Notice to Affected 
Person(s) of Referral of Grievance to Arbitration under section 112a and of Hearing, Con- 
struction Industry. The Council did not appear at the hearing of this referral. 


oy The hearing in this matter was held on October 22, 1979. On October 18, 1979, 
the Board received the following letter: 


“We act for the respondent in this matter. Further to a telephone con- 
versation with George H. Grossman, solicitor for the applicants we 
confirm that we advised Mr. Grossman that our chief witness, J. R. Tar- 
butt, the business manager of the union would be in British Columbia 
from October 19th to October 29th and we could not proceed without 
him. Mr. Grossman was not agreeable to an adjournment. 


We then advised Mr. Grossman that on behalf of the Caprenters Union 
the union is prepared to abide by the applicants’ interpretations of the 
mobility provisions namely Article 5.07 of the collective agreement, 
without prejudice to its rights to file a grievance over the interpretation 
of Article 5.07. 


We also advised Mr. Grossman that being counsel for the respondent 
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we were comitted to an arbitration hearing in Hamilton on October 
22nd and it was too late for us to make arrangements to have someone 
else appear for the union. The writer has represented this union for the 
last twenty years. 


Mr. Fenwick, a business agent will be attending at the hearing to re- 
confirm the contents of this letter. 


We are asking the Board to adjourn the hearing to a date convenient to 
the parties and the Board on the condition that the union abide by the 
employer’s interpretation of the mobility provisions or that the matter 
be determined on the basis of the undertaking given by the union refer- 
red to in this letter.” 


A copy of this letter was sent to Mr. Grossman. At the commencement of the hearing 
Thomas Fenwick, a business agent for the respondent, was present. However, he declined 
to complete an appearance information sheet. 


4, Mr. Grossman related to the Board the contents of a telephone conversation be- 
tween himself and counsel for the respondent. Mr. Grossman was contacted by counsel for 
the respondent with a request that this referral be adjourned because of a commitment for 
another arbitration. Counsel informed Mr. Grossman that he was ninety-nine per cent cer- 
tain that he could settle this referral and added that if he could not settle this referral he 
would use a law firm in Toronto to represent him at the instant hearing. Counsel informed 
Mr. Grossman that he did not think that the Board had to hear about the other law firm. Mr. 
Grossman indicated that he would not be prepared to agree to an adjournment because he 
felt there was a blatant violation of the collective agreement and because counsel had the 
rest of the week (from Tuesday, October 16) to arrange matters. 


oy On October 17, 1979, Mr. Grossman received a telephone call from one of the 
Board’s Labour Relations Officers who informed him that a letter was in the mail from 
counsel for the respondent in effect agreeing to settle this referral by abiding by the relevant 
article in the collective agreement. Mr. Grossman then spoke to counsel and discovered to 
his surprise that the story was somewhat different. He answered counsel that if there was a 
disagreement about the article in question then they should arbitrate the matter before the 
Board and not try to do two things at the same time. At this point, counsel, for the first time, 
indicated that Mr. J. R. Tarbutt, the respondent’s business manager, would be out of town. 
Mr. Grossman again advised counsel that he could not agree to an adjournment and was ad- 
vised that Mr. Fenwick would attend at the hearing. 


6. Mr. Grossman stated that he was quite taken aback to see that counsel had in- 
serted his telephone conversation in the letter to the Board and had believed that such con- 
versations were privileged. Mr. Grossman further stated that he resented the fact that coun- 
sel had in his letter reversed the reasons for requesting an adjournment and invited the 
Board to draw its own conclusions. 


gL. Mr. Fenwick argued that it was not unusual for anyone to ask for an adjournment 
to a date a few days hence. He stated that this was particularly true where the dispute had 
been going on since September of 1978 and where there was only six months remaining be- 
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fore the collective agreement expired. Mr. Fenwick stressed that the respondent had re- 
ceived only two weeks notice, that Mr. Tarbutt had not had a holiday this year that his visit 
to British Columbia had been arranged some time ago. He stated that he had never heard of 
the law firm in Toronto and wondered why there was such a hurry when only one of the ap- 
plicants was still working in Hamilton. 


8. After hearing the representations before it, the Board ruled that it would not 
grant the respondent’s request for an adjournment and that it would proceed to hear this re- 
ferral in the absence of a settlement among the parties. The usual practice of the Board is to 
grant adjournments only on the consent of all of the parties to a proceeding. With respect to 
situations where one party is not prepared to agree to an adjournment, in the Baycrest Cen- 
tre of Geriatric Care case, [1976] OLRB Rep. 432, the Board stated at page 433: 


“5. The Board policy with respect to adjournments has been capsulized 
in the Nick Masney case [1968] OLRB Rep. 823 (upheld in the Ontario 
Court of Appeal, {70 CLLC 14,024) wherein the Board stated: 


“«,. the Board’s decision to deny the respondent’s request for an 
adjournment was based on the Board’s practice to grant adjourn- 
ments only on consent of the parties or where the request is based 
on circumstances which are completely out of the control of the 
party making the request and where to proceed would seriously 
prejudice such party i.e., where it is proven that a witeness essen- 
tial to the party’s case is unable to attend because of serious illness 


The Board has held, in refusing to grant adjournments, that it is the re- 
sponsibility of the complainant to do whatever is required to ensure that 
witnesses essential to its case are present at the hearing (see Weston 
Bakeries decision [1971] OLRB Rep. Jan. 30). The Board has further 
held that it is incumbent upon a party to properly prepare itself for a 
hearing which includes the obtaining and serving of the required sum- 
mons (see: Agilis Corporation Limited decision [1971] OLRB Rep. 
Feb. 98). In the matter at hand counsel for the complainant chose not to 
serve summons on two witnesses whom he described as “‘crucial”’ to his 
case. He chose not to serve the two persons because he did not wish to 
interfere with their holidays. He argued that to have served them in the 
face of their holiday commitments would have been a “‘charade’’. 


6. The purpose of a summons is to compel the attendance of witnesses 
at a hearing and as such it is an instrument which enables this Board to 
conduct its hearings at the appointed time and place and, more impor- 
tantly, it is an instrument which provides a party with access to those 
witnesses who are essential to the presentation of its case. It is incum- 
bent to the presentation of its case. It is incumbent upon a party seeking 
the attendance of a witness(es) to avail itself of this instrument. Counsel 
cannot decide against serving a potential witness, who has indicated 
that he will not attend, and then in the face of the person’s non-atten- 
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dance, request an adjournment. If the Board (or any court for that mat- 
ter) were to accede to such a request it would be inviting manipulation 
of its procedure causing undue delay and consequent prejudice to par- 
ties appearing before it. The Board, therefore, restates that in the cir- 
cumstances of this case it has no alternative but to deny the request for 
an adjournment.” 


9. In the proceeding before it, the Board is required by virtue of section 112a(2) of 
the Act, to appoint a date for and hold a hearing within fourteen days after receipt of the re- 
ferral. The provision is mandatory. This referral was filed on Friday, October 5, 1979, and 
was scheduled for hearing on Monday, October 22, 1979. The provisions of section 112a(2) 
provide an additional ground for not granting an adjournment in the circumstances of this 
referral. Normally, the Board is not aware of the private arrangements between counsel. In 
the instant referral, for the circumstances set forth earlier in this decision, the Board was 
made aware of the intention of counsel for the respondent to use a law firm in Toronto to 
represent him before the Board. There is nothing before the Board to suggest that this ar- 
rangement could not have been used by counsel for the respondent. 


10. After the Board had ruled that it would not grant the respondent’s request for an 
adjournment, Mr. Fenwick left the room in which the hearing was being held. Thereafter, 
the Board heard evidence from witnesses who were called upon to testify by the applicants. 
There was no cross-examination of these witnesses and no evidence was called on behalf of 
the respondent. 


ike The evidence established that the applicants and the respondent are covered by a 
provincial collective agreement between the Carpenters’ Employer Bargaining Agency and 
the Ontario Provincial Council of the United Brotherhood of Capreneters and Joiners of 
American effective from September 6, 1978, to April 30, 1980. The events which are subse- 
quently referred to in this decision occurred during that period of time. This collective 
agreement contains article 5.07 which provides: 


“‘(a) Except as set out otherwise in this Agreement, the Union shall al- 
low mobility of manpower to an employer who has signed the voluntary 
agreement for province-wide recognition, a copy of which is attached 
hereto as Schedule “C’’. 


(b) Such mobility of manpower shall be as follows: From one geo- 
graphic area to any job or project in any other geographic area within 
the Province of Ontario, the employer may transfer four men in accord- 
ance with the following schedule. 


Out-of-Area L.U. or D.C. Total 


First 2 men (see (c) below) 2 - ps 

Next 4 men ~ 4 6 

Next 1 journeyman 1 - | 

Next 4 men - 4 11 

Next 1 journeyman 1 ~ 12 
Maximum 4 
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(c) Of the first two out-of-area men, one shall be a working foreman 
and one may be a journeyman or an apprentice. The maximum in the 
above schedule may be increased by such further number as may be 
agreed upon between the employer and the Local Union or District 
Council.” 


2: Robert Scott, the president of Store Fixtures Unlimited Limited (‘‘Store Fix- 
tures’’), testified that he signed Schedule “‘C”’ on February 28, 1979 after the provincial col- 
lective agreement was signed. Thereafter Store Fixtures secured a contract to perform work 
in the Hamilton-Burlington area. In order to perform this contract Mr. Scott sent a working 
foreman and his apprentice to the project. Both of these men were members of Local 27 of 
the United Brotherhood of Carpenters and Joiners of America in Toronto. Mr. Fenwick ar- 
rived at the project, inquired about the nature of the project and asked if any men from the 
respondent would be hired. Mr. Scott indicated that perhaps two men from the respondent 
would be hired at a later date. Mr. Fenwick informed Mr. Scott that Store Fixtures would be 
allowed to have only one man from Toronto on the project and that the apprentice would 
have to return to Toronto. The apprentice returned to Toronto. On May 14, 1979, Store 
Fixtures signed Schedule ‘‘D”’ to the collective agreement which is a voluntary recognition 
with respect to the respondent. Notwithstanding the fact that Store Fixtures was bound by 
the provincial collective agreement, Mr. Scott signed Schedule “‘D”’ because the respondent 
requested it. The respondent informed Mr. Scott that Store Fixtures was not permitted to 
have the number of men on the site as provided by the provincial collective agreement be- 
cause the respondent did not fully agree with its provisions and that in Hamilton it would be 
the respondent’s interpretation of the collective agreement. Mr. Scott then informed the re- 
spondent that he would be starting a project in Stoney Creek. When Store Fixtures started 
this project in Stoney Creek it delivered materials and commenced work with a superintend- 
ent and a working foreman from Toronto. Mr. Fenwick appeared at the project and threat- 
ened to stop the project unless Store Fixtures had only one man on the project. Mr. Fenwick 
stated that Store Fixtures should have known better because of its experiences in Burling- 
ton. When Mr. Scott drew Mr. Fenwick’s attention to the fact that Store Fixtures was a gen- 
eral contractor, Mr. Fenwick then stated that no further exceptions would be made and that 
Store Fixtures would have to remove one man from the project. Mr. Scott then arranged a 
meeting at the respondent’s union hall with Mr. Fenwick and Mr. Tarbutt in order to secure 
clarification because Store Fixtures intended to hire further men for the project in Stoney 
Creek. The three men discussed article 5.07 at length and Mr. Tarbutt disputed the provi- 
sions of article 5.07 and informed Mr. Scott, “It’s my court, my ball and my rules’’. 


13. Store Fixtures uses a special design for its installations and its employees who are 
carpenters from Toronto are very familiar with the installation of this special design. Mr. 
Scott gave evidence that because he was unable to use his employees from Toronto as pro- 
vided for in article 5.07 his projects were not completed on schedule. Store Fixtures under 
protest employed members of the respondent rather than the mix of employees provided for 
in article 5.07. This resulted in a loss in production and the completion of the installation in 
Stoney Creek was delayed by one week. 


14. Joseph Chemello, the president of Chemello Contractors, testified that Chemello 
Contractors was essentially a forming contractor. Chemello Contractors has had for many 
years collective agreements covering carpenters in Toronto. Chemello Contractors was bid- 
ding on a project in Burlington. Before Mr. Chemello signed a contract he spoke to Messrs. 
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Tarbutt and Fenwick and asked them their requirements for work in Burlington. He asked if 
he could bring a foreman plus two carpenters from Toronto and whether they would supply 
four men in accordance with article 5.07. In separate telephone calls Mr. Tarbutt and Mr. 
Fenwick agreed that Mr. Chemello’s proposal with respect to the work force was satisfacto- 
ry. After receiving these assurances Mr. Chemello signed the contract. 


LS. After the commencement of the project in Burlington, Mr. Fenwick appeared 
and informed Chemello Contractors’ foreman that Chemello Contractors could not have 
any labour from Toronto. At this point Mr. Chemello asked for a meeting with Mr. Tarbutt 
and Mr. Fenwick. They informed him that there was no way Chemello Contractors could 
bring its men from Toronto and that Mr. Chemello was lucky he could have his foreman on 
the project. Mr. Chemello then asked if he could at least have one more carpenter from To- 
ronto on the project and was refused by Messrs. Tarbutt and Fenwick. Chemello Contrac- 
tors had signed Schedule “‘C”’ with the Carpenters’ District Council of Toronto and Vicinity 
on May 28, 1979. Chemello Contractors use a special system of quick forms and his regular 
work force is familiar with the system. When Mr. Chemello bid on the job he believed the 
project would take between three and four weeks. When Chemello Contractors was unable 
to use a crew as provided for by article 5.07 it was compelled to hire carpenters from the re- 
spondent. Due to the unfamiliarity of the respondent’s carpenters with the special system 
the project was completed in six weeks. Chemello Contractors planned to have three car- 
penters and one foreman take three to four weeks to complete the project. In using the four 
carpenters from the respondent the project required six weeks for its completion. 


16. Frank Grims, a foreman employed by Hauserman Ltd. (‘‘Hauserman’’), testified 
that during the summer of 1979 Hauserman performed a job at the head office of Dofasco. 
Mr. Grims and another man visted the respondent in order to obtain a permit to work. Mr. 
Grims was given a permit but his friend, Jimmy Wichaus, was denied a permit. Mr. Grims 
spoke to Mr. Tarbutt about his denial and was told that there was no way two men from To- 
ronto could work in the jurisdictional area of the respondent. Mr. Wichaus did not work the 
day in question and returned to Toronto. The work involved the lifting of panels which each 
weighed three hundred and fifty pounds and Mr. Grims was not able to work by himself. 


17. Hartley Irwin testified that he was the operations manager of Hauserman and that 
Hauserman had executed the Schedule “C”’ voluntary recognition agreement with the Car- 
penters’ District Council of Toronto and Vicinity on September 21, 1978. The witness in- 
formed the Board that Hauserman manufactures and installs interior systems of steel. He 
contacted the respondent and was told that Hauserman could send only one man, a working 
foreman, from the Toronto local to work in Hamilton. Mr. Irwin gave evidence that on June 
20, 1979, the day that Mr. Wichaus was refused a permit, Hauserman could not proceed 
with the project. On June 21, 1979, Mr. Grims went to the respondent and requested a car- 
penter. However, he was unable to obtain a carpenter because it meant working on a night 
shift. Mr. Grims and Mr. Wichaus charged Hauserman for four hours on that day plus mile- 
age and travel time. The next day Mr. Grims worked only four hours when it was evident 
that he could not obtain a carpenter from the respondent and could not carry out the labour 
on his own. Mr. Irwin testified that Hauserman had used the mobility provisions of article 
5.07 in Windsor, London and St. Catharines without incident. In a letter dated August 14, 
1979, the witness complained to Mr. R. Reid, the secretary-treasurer of the Ontario Provin- 
cial Council, about the conduct of the respondent with respect to article 5.07. 
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18. Leon Slonimsky, the project manager of Plyform Construction Co. Ltd. (‘‘Ply- 
form’’), testified that on September 20, 1978, Plyform and the respondent executed a volun- 
tary recognition agreement. Plyform had contracted to perform a job at the Burlington 
Water Purification Plant and brought two of its men from Toronto, a general foreman and a 
foreman. The general foreman was to supervise and work as time allowed and the foreman 
was to work as a lead hand. Initially there were no problems on the job from the respondent. 
However, the general contractor on the job requested that Plyform bring in another fore- 
man to increase the supervision. Plyform and the general contractor met with representa- 
tives of the respondent. At first the respondent permitted Plyform to have a third foreman 
on condition that it hire two foreman from the respondent. As envisaged by the respondent, 
as soon as these two foremen from the respondent were trained the foreman from Toronto 
would be removed from the job. This meant that for a short period of time Plyform was 
forced to employ three foremen on the job. The weather conditions became unsuitable for 
Plyform’s work and as a temporary measure two carpenters from the respondent were laid 
off. On the day following the lay-off Mr. Fenwick spoke to the witness and informed him 
that carpenters from the respondent had a preference to stay on the job and that the carpen- 
ters from Toronto would have to be laid off before the carpenters from the respondent re- 
gardless of their capacity. Mr. Fenwick arrived at the job and informed Plyform’s foreman 
from Toronto that he could no longer work there. Plyform complied with Mr. Fenwick’s po- 
sition. At this point Plyform asked the general contractor to arrange a meeting with the re- 
spondent because both Plyform and the general contractor believed that Plyform could nei- 
ther maintain quality nor remain on schedule without adequate supervision. For three days 
Plyform’s crew of carpenters on the job were working without supervision. Then Plyform’s 
superintendent had an argument with one of the respondent’s carpenters who was employed 
by Plyform and who was the shop steward about making personal telephone calls during 
working time. Shortly thereafter Mr. Tarbutt arrived at the job and asked the superintend- 
ent his name and for his permit. Mr. Tarbutt confiscated the superintendent’s permit, which 
had been paid up, and informed superintendent that he could no longer work on the job. 
Subsequently, there was a meeting between the general contractor, Plyform and the respon- 
dent. As a result of this meeting, the respondent was persuaded to return a permit to a fore- 
man from Toronto who had previously been removed from the job. The foreman from To- 
ronto remained on the job until it was completed. All of the other carpenters on the job 
were provided by the respondent. Plyform’s practice was to have crews of between five and 
seven carpenters. Each crew would have a foreman who would be under the direction of a 
general foreman. As a result of the supervision which the respondent permitted Plyform to 
have, Plyform required an additional two to three months to complete the job. 


be Carmine Pattulo testified that he was the president of Avenue Structures which 
works both as a general contractor and also does form work. Avenue Structures has had a 
collective agreement with the Carpenter’s District Council of Toronto and Vicinity since 
1965. On August 28, 1978, Avenue Structures signed a Schedule “‘C”’ with the Carpenter’s 
District Council of Toronto and Vicinity. In 1978 Avenue Structures entered into a contract 
in connection with the construction of the library in the Farmer’s Market in Hamilton. The 
construction of the library was divided into three ‘‘packages’’. The first “‘package”’ for the 
foundation was awarded to an employer whose employees were covered by a collective 
agreement with the Christian Labour Association of Canada. When the second “‘package”’ 
was about to be awarded to the same employer, Mr. Tarbutt called Mr. Pattulo and asked 
him to bid a “‘sharp” or low price and he would not create any problems. Avenue Structures 
attempted to enter the bidding for the second “‘package”’ but was too late and the second 
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“package” was awarded to the employer whose employees were covered by a collective 
agreement with the Christian Labour Association of Canada. The third “‘package’’ for the 
superstructure was offered for tender and Avenue Structures submitted a ‘“‘sharp”’ bid which 
was low by three hundred thousand dollars. Avenue Structures was awarded the contract 
for the third package. Mr. Pattulo then went to the site to talk to Messrs. Tarbutt and 
Fenwick. Mr. Pattulo informed them he did not want to create any problems and in return 
Messrs. Tarbutt and Fenwick promised to handpick the carpenters for the work. 


20. Avenue Structures supplied the steel, concrete and some excavation and backfi- 
lling for the work. Avenue Structures brought the maximum number of employees from To- 
ronto as permitted by article 5.07. These four employees were a superintendent, an assistant 
superintendent, a working foreman and a carpenter. The witness informed the Board that 
the respondent in return did staff the job with some competent workers. In January of this 
year the weather was inclement and the foreman decided to lay off two carpenters. This 
meant that twenty-two carpenters from the respondent remained on the site. At this point 
the foreman was informed by the respondent that Avenue Structures had to lay off the out 
of town employees and that it could not lay off local carpenters. 


IA Mr. Patullo then contacted Mr. Tarbutt because he felt that the respondent and 
Avenue Structures had a gentleman’s agreement. He was hoping to persuade Mr. Tarbutt to 
change his mind. Mr. Patullo informed the Board that this proved to be a total waste of time 
and when it came to the time to renew the permit for the carpenter from Toronto the respon- 
dent refused to renew it. The next development in the relationship between Avenue Struc- 
tures and the respondent was in the form of daily visits to the job by Mr. Fenwick. During 
these visits Mr. Fenwick harrassed both the carpenter who did not have a permit and the 
foreman who had laid off the two carpeners from the respondent. 


22. In February of this year, Avenue Structures filed a grievance with the Board un- 
der section 112a of the Act. Avenue Structures then decided it would remove from the job 
the carpenter who did not have a permit. The respondent then insisted that the working 
foreman from Toronto, Orlando Santos, should be removed from the job. Avenue Struc- 
tures refused to remove Orlando Santos from the job and withdrew its grievance which had 
been filed with the Board under section 112a. Finally, Mr. Santos was brought up on charges 
and was fined two hundred dollars by the respondent. 


23. The applicants are asking for a direction that the respondent and its representa- 
tives abide by the terms of the mobility clause and damages for the applicants which suffered 
loss. The applicants argued that the respondent and its representatives had behaved in a 
high-handed manner and that article 5.07 of the provincial collective agreement was clear on 
its face. The applicants stressed that a maximum of four people may be transferred into the 
geographic jurisdiction of the respondent and that there is no mention of a lay-off provision. 
The applicants pointed out that they had each fulfilled the conditions in article 5.07 in that 
they had each granted province-wide recognition and that there was no limitation in the arti- 
cle 5.07 to general contractors. 


24. The provincial collective agreement is binding on the applicants and the respon- 
dent. Each of the applicants has complied with the condition set forth in article 5.07(a). 
None of the other conditions in the collective agreement modifies article 5.07 in the circum- 
stances of this referral. None of the applicants in any way attempted to circumvent the pro- 
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visions of article 5.07. Indeed, two of the applicants moved into the geographical jurisdic- 
tion of the respondent only after either checking with the respondent about its interpreta- 
tion of article 5.07 or as a result of a gentleman’s agreement which was supposedly to gratify 
the respondent. Article 5.07(b) clearly sets forth the mobility of manpower and permits only 
the clear and plain meaning set forth in the table therein. None of the applicants, on the evi- 
dence before the Board, at any time either contemplated exceeding or in fact exceeded the 
provisions and limitations of article 5.07(b). Article 5.07(c) provides that of the first two out- 
of-area men, one shall be a working foreman and one may be a journeyman or an appren- 
tice. None of the applicants contravened the provisions of article 5.07 and were confronted 
at every turn by the respondent and its representatives who were determined to nullify its 
provisions. Article 5.07 is in no way limited in its application to general contractors. 


2D The respondent clearly disagrees with the provisions of article 5.07 in so far as 
these provisions affect its members within its geographic jurisdiction. The applicants for a 
variety of reasons have preferred to take advantage of the provisions of article 5.07. Such 
reasons include such legitimate areas of concern as supervision and productivity. The ques- 
tion of the mobility of employees by a unionized employer is not a new issue to collective 
bargaining in the construction industry. Article 5.07 is an outgrowth of provincial bargain- 
ing and appears in the provincial collective agreement. The respondent is not to be permit- 
ted to set article 5.07 at naught and is not to be permitted to unilaterally set its own rules 
within its own geographic jurisdiction. The applicants have suffered monetary losses as a re- 
sult of the several and repeated violations of article 5.07 by the respondent. The four appli- 
cants which have itemized their losses are entitled to compensation from the respondent. 
The fifth applicant, Avenue Structures, did not claim damages as a result of the respondent’s 
violation of article 5.07. 


26. The Board is satisfied that Store Fixtures’ job was delayed by one week due to the 
fact that Mr. Scott was prevented by the respondent from bringing his employees from To- 
ronto to the extent permitted by clause 5.07. The appropriate compensation is the cost of 
employing three carpenters for one week of forty-hours. The hourly rate of each carpenter is 
the hourly rate for Hamilton of $12.67 plus vacation deduction of fifty-one cents an hour, 
plus holiday pay of seventy-six cents per hour, plus health and welfare and pension benefits 
of one dollar and forty cents an hour for a total hourly rate of $15.34. To this figure is to be 
added the five cents which is the hourly rate of the contribution of Store Fixtures to the 
Association Administration Fund. The total hourly rate is therefore $15.39. This figure is to 
be multiplied by three and by forty in order to take into account one week of forty hours 
worked by three carpenters. This figure is $1,846.80. 


27. In the case of Chemello, the respondent declined to permit it to bring its employ- 
ees from Toronto. The Board is satisfied that as a result of this violation of article 5.07 by the 
respondent Chemello required an additional two weeks to complete its contract using its 
work force of six men. The appropriate compensation is the total hourly rate for a carpenter 
in Hamilton of $15.39 (as computed in the preceding paragraph. This figure is to be multi- 
plied by six and eighty in order to take into account two weeks (or eighty hours) worked by 
six carpenters. This figure is $7,387.20. 


28. The Board is satisfied that Hauserman’s job was delayed as a result of the respon- 
dent’s violation of article 5.07 by a total of one working day, that is to say, four hours with 
respect to Mr. Grims and four hours with respect to Mr. Wichaus together with travel time 
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of one hour each, for a total of five hours each. The hourly rate for Mr. Grims as a lead hand 
was the rate for the Board’s geographic area #8 of $12.74 plus vacation contribution of fifty- 
one cents, plus holiday pay of seventy-six cents, plus sixty-two cents for health and welfare, 
plus seventy cents for pension, plus the employer’s contribution of five cents to the Associa- 
tion Administration Fund, plus two cents for dues supplement, plus two cents for Appren- 
ticeship Fund, plus an additional seventy-five cents as the differential for a lead hand. The 
total hourly rate of Mr. Grims is therefore $16.17 and the total hourly rate with respect to 
Mr. Wichaus is therefore the regular rate of $15.42. Five hours at an hourly rate of $16.17 to- 
gether with five hours at an hourly rate of $15.42 results in an amount of $157.95. 


29. With respect to Plyform, its productivity was reduced by the respondent’s viola- 
tions of article 5.07. Plyform was compelled to reduce its supervision on the site and this re- 
sulted in problems with the general contractor. There were sixteen carpenters on the site 
and if Plyform had been permitted by the respondent to have more supervision it would 
have hired more carpenters for its crew from the respondent. The respondent’s conduct re- 
sulted in Plyform having to hire sixteen carpenters for an additional two to three months. 
The Board determines that the lower figure of two months is the appropriate additional time 
to consider. Mr. Grossman stated that he was content to have the Board balance off the 
compensation to Plyform and added that Plyform was not seeking punitive damages. He 
suggested that fifty per cent of the total compensation as computed by the Board would be a 
fair sum. The Board agrees that this is an appropriate factor to be applied to the compensa- 
tion as computed by the Board. The attitude of Plyform is to be commended particularly 
when considered in the light of the respondent’s conduct towards it. The compensation as 
computed by the Board is the hourly rate for a carpenter in Hamilton as calculated in para- 
graph 26, that is to say, $15.39 multiplied by eight weeks at forty hours a week multiplied by 
sixteen (for the sixteen carpenters). When this amount is computed the Board then applies 
the aforementioned reduction of fifty per cent to this figure. The adjusted compensation de- 
termined by the Board is $39 398.40. 


30. The Board therefore directs the United Brotherhood of Carpenters and Joiners of 
America, Local 18, to abide by the provisions of article 5.07 of the provincial collective 
agreement between the Carpenters Employer Bargaining Agency and the Ontario Provin- 
cial Council of the United Brotherhood of Carpenters and Joiners of America which is effec- 
tive from September 6, 1978, to April 30, 1980. The Board further directs that the United 
Brotherhood of Carpenters and Joiners of America, Local 18, pay as compensation the fol- 
lowing amounts: 


(a) to Store Fixtures Unlimited Limited the sum of one thousand eight 
hundred and forty-six dollars and eighty cents ($1,846.80); 


(b) to Chemello Contractors the sum of seven thousand three hun- 
dred and eighty-seven dollars and twenty cents ($7,387.20); 


(c) to Hauserman Ltd. the sum of one hundred and fifty-seven dollars 
and ninety-five cents ($157.95); and 


(d) to Plyform Construction Co. Ltd. the sum of thirty-nine thousand 
three hundred and ninety-eight dollars and forty cents 
($39,398.40). 
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CONCURRING OPINION OF C. A. BALLENTINE: 


ds I concur with the finding of my colleagues in this case, that the respondent union is 
in violation of the Province-Wide Collective Agreement. 


2 I take issue with the amount of damages assessed; however, under no circum- 
stances can I find fault with my colleagues. I do, however, find fault with the respondent un- 
ion for not having representation at the hearing to rebut the uncontradicted evidence. 


ch It is regrettable that the respondent union did not have legal counsel in attendance 
at the hearing considering the amount of damages claimed by the applicant companies. 
However, considering that the union agent did appear long enough to request an adjourn- 
ment, he therefore would have served his constituents better by remaining at the hearing in- 
stead of walking out; at least he could have challenged the uncontradicted evidence in the 
damage claims. I endeavoured to have the applicants justify their extreme claims for dam- 
ages, but without any challenge from the union there was no basis for me to reject their evi- 
dence. 


4. After Mr. Fenwick made his request for an adjournment I pointed out to him the 
purpose of section 112a of the Act and the benefits this section has provided to the construc- 
tion unions. The paramount advantage to proceeding under this section is speed and the 
avoidance of delay. The technicalities, delays and costs associated with the grievance and ar- 
bitration process in collective agreements often rendered grievances not arbitrable, the ex- 
penses prohibitive, and the the time taken to resolve a dispute inexcusable. (The Board sets 
a standard fee of $100.00 on each party if a section 112a application goes to a hearing and a 
hearing is held within fourteen days of the filing of the application.) In this last fiscal year, 
1977-78, there were 264 references under section 112a, and the settlement rate at the La- 
bour Relations Officer’s level, without the necessity of a hearing, was over eighty per cent. 
To allow adjournments at the hearing at the request of either party, (other than in “circum- 
stances which are completely out of control of the party”) would do great damage to the 
proven beneficial process. 


by Considering the representation of the applicants’ evidence and the respondent’s 
counsel’s letter to the Board in paragraph 3 of the Board’s decision, I am satisfied that this 
112a application should never have proceeded to a Board hearing whatsoever, but should 
have been resolved at the Labour Relations Officer’s level or before, which could have 
probably reduced the astronomical damages ($48,789.35) being assessed against this local 
union’s treasury. 


6. The issue of extended bargaining under the province-wide scheme of collective 
bargaining for the construction industry has been and is a contentious issue for the unions. 
“The Ontario Provincial Council of the United Brotherhood of Carpenters and Joiners of 
America” (the employee bargaining agency) made this a foremost issue in its negotiations 
and a subsequent strike in 1978 (the first round of province-wide bargaining under Bill 22). 
It is obvious that Article 507(a) (voluntary agreement for province-wide recognition) of the 
Provincial Agreement was implemented in lieu of its endeavours to accomplish the prov- 
ince-wide recognition. 


he The applicant companies, with the exception of Store Fixtures Unlimited, (signed 
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in Oshawa, Ontario) all were pursued and were signed by representatives of the Carpenters 
District Council of Toronto and Vicinity who held the bargaining rights for the companies in 
question. It is obvious that the Toronto Council’s endeavours were motivated to provide 
protection for its sister carpenter locals throughout Ontario. Had the applicant companies 
not signed the Schedule ‘‘C” (voluntary recognition) the respondent union in this case 
would not have had bargaining rights and the companies in fact could have engaged non-un- 
ion carpenters. It is, therefore, very difficult to comprehend the actions (according to the 
uncontradicted evidence) of the respondent union’s representatives, Messrs. Tarbutt and 
Fenwick. One could conclude their interpretation of province-wide recognition means local 
labour only. 


8. The representatives of the respondent union must be held responsible for their 
conduct and must stand accountable to the union. Violations of a collective agreement can- 
not be condoned by either party; to do so would greatly disrupt labour relations and the free 
collective bargaining process. 


1126-79-U Local Union 1590 of the International Brotherhood of Electrical 
Workers, Complainant, v. Bayly Engineering Limited, Respondent. 


Discharge for Union Activity - Employer laying-off and later terminating active union sup- 
porter and member of negotiating committee - Employer advancing business reasons for actions — 
Whether anti-union motive for company’s action 


BEFORE: R. A. Furness, Vice-Chairman, and Board Members C. G. Bourne and O. 
Hodges. 


APPEARANCES: Morley E. Fisher and John King for the complainant; D. I. Wakely, J. 
McAllister and F. Coones for the respondent. 


DECISION OF R. A. FURNESS, VICE-CHAIRMAN AND BOARD MEMBER C. G. 
BOURNE; November 20, 1979 


Z. The complainant has complained that Eveline Haggarty has been dealt with by 
the respondent contrary to the provisions of section 58 of The Labour Relations Act. 


oF The complainant also filed a statement of complaint which states: 
“STATEMENT OF COMPLAINT 


The grievor was temporarily laid off on or about April 18th, 1979, 
and received letters every two weeks or so advising that she would be 
returned to work. Follow up letters were received, advising that return 
to work was postponed for a further two weeks. This continued until 
she received termination notice on the 20th of July, 1979. 
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On July 11th, 1979, Local Union 1590 and the Company met at a first 
meeting in negotiations for a first agreement between the parties. 


The grievor had been very active in assisting the Union during the or- 
ganizing campaign at Bayly Engineering Ltd., and was selected to act 
on the Negotiating Committee, and was present at the meeting of July 
11th. The grievor was on temporary lay off at the time. 


The grievor was terminated on or about July 20th, 1979. 


The next negotiation session between the parties took place on Au- 
gust 23rd. At this meeting, the Union complained of the termination of 
the grievor and suggested that the work being done by two new employ- 
ees hired since her termination could be done by the grievor, who had 
more than 7 years’ service. While the Company would not agree to this, 
it did agree that it would attempt to find work suitable for Mrs. Hag- 
garty before the next negotiating meeting, which was expected the next 
week but in fact did not take place for almost two weeks. At this meet- 
ing, the Union was informed that the Company had been unable to find 
work at this time suited to Mrs. Haggarty’s skills, in spite of the fact that 
a further two new employees were hired to do work done previously by 
the grievor. 


The union felt that the termination of the grievor constituted unfair 
labour practice, and notified the Company that it intended to lay 
charges under the Ontario Labour Relations Act.” 


4. In paragraph seven of its complaint the complainant also stated: 


“Tt is the Union’s belief that because of Mrs. Haggarty’s activities in 
promoting the Union, and because of a statement made by her in the 
June 29th issue of the Oshawa Times, the Company terminated her em- 
ployment and refused to give her available work that she was capable of 
performing, thereby violating Section 58A of the Ontario Labour Rela- 
tions Act.” 


De The respondent has been in operation since 1944 and is engaged in the business of 
engineering and producing highly technical electronic communications systems and radar 
systems. It has a work force of approximately two hundred and fifty employees at its plant in 
Ajax. During the period of her employment the grievor, Mrs. Haggarty, was classified as a 
machine operator. During her seven years of service with the respondent the grievor spent 
most of her time in the machine shop where she was involved in drilling holes, tapping and 
deburring. In the vast majority of cases the machines with which she worked were set up by 
lead hands. 


6. On April 18, 1979, the grievor was one of eight employees who were laid off. The 
grievor’s layoff was extended during continuous periods and she received notice of these ex- 
tensions by telegram. On July 12, 1979 she received a final telegram which informed her that 
her lay-off date had been extended due to continuing lack of work and that a registered let- 
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ter would follow. On July 12, 1979, Fran Coones, the respondent’s personnel manager, sent 
the following registered letter to Mrs. Haggarty: 


“Dear Mrs. Haggarty, 


This is to inform you that our Machine Shop Work load continues to 
be low, with no change in sight. It is there for [sic] with regret that we 
have to inform you that as of July 20, 1979 per Labour Standards Act 
Regulations, your employment with Bayly Engineering is terminated. 


We enclose 4 weeks severence pay and your holiday pay that you are 
entitled to as of the above mentioned date. 


As the semi skilled position of Machinist 3 is not required else where 
[sic] in the company it is impossible to relocate you in that category. Fu- 
ture hirings of semi skilled workers may occur and you will be consid- 
ered for those positions but it should be clearly understood, that as 
these are not in the Machine shop, the rate of pay will be lower. 


Your truly, 

“F, Coones”’ 

Fran Coones 
Personnel Manager.” 


78 In addition to the work performed by the grievor in the machine shop, other em- 
ployees in the machine shop performed skilled jobs such as tool and die making, milling, op- 
erated lathes and did surface grinding. These employees possess skills which Mrs. Haggarty 
does not possess and her work in drilling, tapping and deburring required only two to three 
weeks of training. She was not able to perform these skilled jobs in the machine shop and, 
generally speaking, was not able to do the set up for her own work in the machine shop. 


8. In March of this year Mrs. Haggarty was briefly employed for two weeks in an- 
other section of the respondent’s plant when she was engaged in I.B.M. assembly. This job 
involved the insertion of nuts and screws into an assembly and requires little skill in order to 
perform it. The grievor was directed into this work because the respondent had received a 
rush order. In contrast to the assembly of I.B.M. units which requires little skill, the respon- 
dent also assembles units know as Printed Circuit Boards (commonly referred to as PCB’s) 
and OZ 1200’s. Mrs. Haggarty never worked on either PCB’s and OZ 1200’s. The evidence 
establishes that it would require six months training to assemble either PCB’s or OZ 1200’s 
for someone without experience in such work. 


D: During the months prior to the lay-off of the grievor, the respondent’s machine 
shop had experienced a reduction from nine employees to three employees. The volume of 
work for the machine shop has substantially decreased and employees in the machine shop 
who quit their employment have not been replaced and other employees in the machine 
shop have been laid off by the respondent prior to April 18, 1979. At the time of the griev- 
or’s termination the three employees in the machine shop were the supervisor, David Mc- 
Donald; the lead hand, John Pugh; and Borg Jorgeson, who is a tool and die maker with 
twenty-eight years of seniority and experience with the respondent. Between April 19 and 


1050 


September 30, 1979, there was an average of thirty-five minutes each day of the type of work 
that Mrs. Haggarty could perform in the machine shop. This work has been performed by 
Mr. Pugh who has also performed more skilled work on each day. 


10. Mr. McDonald testified that it was initially decided to lay off the grievor on March 
9, 1979, due to a low work load in the machine shop. However, Mr. McDonald responded to 
a request from Mrs. Haggarty that she be kept on for as long as possible due to her financial 
difficulties. To this end Mr. McDonald succeeded in extending her employment from March 
9 until April 18. He was able to do this by having the grievor produce certain stock orders for 
future use which were beyond current requirements. In our view he did all that he could do 
in order to prolong Mrs. Haggarty’s employment. In her testimony she stated that she men- 
tioned her financial difficulties to Mr. McDonald only once on April 18 and that accordingly 
Mr. McDonald could not have scheduled her work with her financial difficulties in mind. We 
accept Mr. McDonald’s evidence on this point in preference to the grievor’s evidence. Mr. 
McDonald’s evidence is corroborated in an internal memorandum to his superior, Mr. J. 
McAllister, dated March 6, 1979, wherein he set forth his plans to retain her as long as possi- 
ble. The memorandum reads as follows: 


“Subject: Eveline Haggarty 


As you know, the workload in the Machine Shop has been quite low 
and some weeks back we decided to lay off Eveline Haggarty as soon as 
the work in her area came to an end. There are other more highly 
skilled people in the Machine Shop that can perform their job and hers 
and are therefore more useful. Per our last discussion it was agreed that 
E. Haggarty be laid off on Friday, March 9, 1979, for the above reasons 
but since that discussion E. Haggarty has come to me and requested 
that she be kept on as long as possible due to financial difficulties and I 
find that, by rescheduling some jobs, I can keep her on for at least one 
more week. However, this extension may be difficult to extend in the 
light of the Machine Shop workload presently being forecast by Produc- 
tion Control. In an attempt to ease the situation, I will try to advise this 
employee of an impending layoff as far ahead as I can.”’ 


LD In July of this year the respondent hired two new employees to perform work on 
PCB and OZ 1200 assemblies. The respondent was behind schedule in completing these as- 
semblies and hired new employees to join its employees who were already performing this 
work. These two employees were highly experienced in this type of work. Gary England, 
the respondent’s production supervisor, was able to report to Mr. McAllister that after only 
two hours of employment they were able to assemble the OZ 1200’s. The grievor admits that 
she is unable to perform work on the PCB and OZ 1200 assemblies. She did not dispute the 
respondent’s evidence that it would take her at least six months to train her to read the 
circuit diagrams and perform some of the manual work required to make these assemblies. 
Mrs. Haggarty agreed she could not make these assemblies without training and conceded 
that the respondent was under no obligation to train her to make these assemblies. 


12 The respondent established that the machine shop was low on work and had grad- 
ually been reducing its work force in the machine shop. The complainant did not dispute the 
respondent’s position that only an average thirty-five minutes of work which the grievor 
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could do was performed each day in the machine shop. In addition the complainant was un- 
able to substantiate its claim that persons had been hired to perform work which Mrs. Hag- 
garty could do. 


‘: Mrs. Haggarty was active in her support of the complainant during its organizing 
campaign, and was a scrutineer during the representation vote and served on the negotiating 
committee after certification. In addition Mrs. Haggarty spoke to a reporter from the 
Oshawa Times. Subsequent to this conversation an article appeared entitled ‘““Workers cer- 
tified, but still not satisfied’’ in the edition of this newspaper dated June 29, 1979. Certain 
statements appear in the article with respect to alleged conduct by the respondent. Certain 
statements in the article are attributed to Mrs. Haggarty. It is the uncontradicted evidence 
of Mr. McDonald that he had not seen the article in the Oshawa Times when he made the 
decision to lay off the grievor. When counsel for the respondent opened negotiations with 
the complainant he referred to the article and, with the concurrence of the complainant, 
stated that there would not be any negotiations between them through the press. Mrs. Hag- 
garty informed the Board that the article did not appear as she thought it would and that she 
would not speak to the press again. The representative of the complainant, Morley Fisher, 
was embarrased by the article and did not want to negotiate with the respondent through the 
medium of the press. 


14. While there is evidence of the grievor’s activity in support of the complainant, 
there is no evidence before the Board in this proceeding that her lay-off and termination 
were motivated by anti-union animus on the part of the respondent. Mrs. Haggarty was pro- 
vided with work by Mr. McDonald when other employees were laid off. The complainant 
concedes that the respondent is under no obligation to train the grievor to perform other 
work. The evidence supports the respondent’s position that the grievor was laid off because 
there was no work which she could do. We find that the respondent looked around for other 
work which the grievor could perform and was unable to find such work. In addition, the 
work which she could do in the machine shop has not increased from the level which existed 
when she was terminated. In our view, Mrs. Haggarty had the misfortune to work in the ma- 
chine shop at a time when due to miniaturization there was a decline in the orders coming 
into the machine shop. The grievor and five other employees were laid off from the machine 
shop or quit and were not replaced. The thirty-five minutes of work each day which she 
could perform is now performed by another employee who combines this with his other 
work which is of a more highly skilled nature. There is no evidence before us which would 
lead to any inference that Mrs. Haggarty was laid off and ultimately terminated for any rea- 
son other than lack of work which she could perform with her existing skills. 


iS. We are satisfied on the basis of the evidence and representations before us in this 
proceeding that Mrs. Haggarty was neither laid off nor terminated contrary to the provi- 
sions of section 58 of the Act. This application is dismissed. 


DECISION OF BOARD MEMBER O. HODGES: 


a The burden of proof under section 79(4a) requires the respondent to establish a 
case on the balance of probabilities. In other words, it must establish that the more probable 
of two possible inferences to be drawn from the evidence supports its contention that the 
dismissal was for a reason unrelated to the presence of the union. Where the evidence is 
evenly balanced, the burden has not been satisfied. (See Barrie Examiner [1975] OLRB 
Rep. Oct. 745). 
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De The Board has long held that in complaints such as this, anti-union motivation 
does not have to be the sole reason or even the predominant reason giving rise to the alleged 
unlawful activity for the Board to find the Act has been violated. The Board must “‘see 
through” the legitimate reasons which often co-exist with illegitimate reasons for the em- 
ployer’s conduct in determining if the Act has been violated. The employer cannot engage in 
anti-union activity under the guise of business reasons. Regardless of the viable non-union 
reasons which exists, the Board must be satisfied that there does not co-exist in the mind of 
the employer an anti-union motive (see Pop Shoppe (Toronto) Limited [1976] OLRB Rep. 
June 294 and 299). 


oe The issue in this case is whether the employer Bayly Engineering Limited, has 
failed to meet the burden of proof imposed by section 79(4a) of The Labour Relations Act 
that they neither laid off nor terminated Mrs. Eveline Haggarty contrary to the provisions of 
section 58 of the Act. 


4. The employer has presented evidence to support its assertion that lack of work 
was the reason for the lay-off and later termination of Eveline Haggarty. However, there 
are some questions raised by the evidence called by the respondent regarding first, an al- 
leged conversation with Mrs. Haggarty, and secondly, the quality of her work. 


2: The incidents relevant to the lay-off and subsequent termination of the grievor 
Haggarty were concurrent with the organizing activity of the trade union. Board File No. 
2034-78-R is a pre-hearing vote application dated March 9, 1979. The vote was conducted on 
April 12, 1979. A majority of the votes cast were in favour of the trade union. On June 7, 
1979 the Board certified the union. 


6. The decision to lay off Haggarty was taken ‘‘some weeks back”’ before the memo 
dated March 6, 1979, as seen from Exhibit 2, reproduced in paragraph 10 of the majority de- 
cision. This typed memo was written by the machine shop supervisor, Dave McDonald, to 
his superior J. McAllister. “Some weeks back” would be at a time when the grievor Hag- 
garty was actively engaged in signing up members during the union organizing campaign. 
The grievor testified-in-chief that she actively worked for the union and was signing up 
members. She thought management knew that. 


Te Exhibit 2 is dated March 6, 1979 and states in part: 


‘«’., but since that discussion (some weeks back) E. Haggarty has come 
to me and requested that she be kept on as long as possible due to finan- 
cial difficulties ...” 


This approach by Haggarty to McDonald would clearly have been earlier than March. 
‘““Some weeks back” could be no later than early February. The examination-in-chief of the 
respondent witness Dave McDonald does not establish the time when Haggarty, according 
to the memo, asked to be “‘kept on as long as possible”. McDonald testified, ‘‘she was ad- 
vised of lay-off —she asked for assistance — I pulled all controls and got five or six weeks more 
work for her’. 


8. _ Exhibit 3, a hand-written memo from McDonald to McAllister, is dated April 16: 


“Subject Machine Shop Work load. 
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As you are aware, the work load is very low. Because of this, it will be 
necessary immediately, to move people out of my department. By to- 
morrow April 17, 1979, I will have no work for four of my employees. 
Please advise on what steps are to be taken, in this problem. 

Listed below are the employees without work. 


Eugene Weber 
Eveline Haggarty 
Hollister Linton 
Osley Sybliss 
D. McDonald 
I’ve told Dave to advise Mr. Linton that his temporary employment is 
over (he was hired for 8 weeks & it lasted 15) and to prepare layoff no- 
tices for Weber & Haggarty — we will attempt to only lay them off day 
by day. 
J. McAllister 
I7Apulso.. 


9. Exhibit 4, a handwritten memo from McDonald to McAllister, is dated April 17, 
1979: 


“Subject Temporary lay-off of Eveline Haggarty. 


Due to lack of work it will be necessary to lay Eveline off for two days, 
April 19th and 20th. Eveline is to report back to work, Monday April 
23th [sic], for a period of time to be determined by the work load. This 
day to day layoff will continue until the work load can justify permanent 
call back. 


I have checked with all other areas for job openings, but there is noth- 
ing available at this time. 


This subject was discussed with Eveline and she is agreeable to this 
rather than long periods of layoff. 


D. McDonald 


Advised Mar. 9/79 of layoff and requested delay due to financial 
reasons — layoff can not [sic]be delayed any longer. 


JM” [initialed by J. McAllister] 


10. Exhibit 5, a typewritten memo from J. McAllister to E. Haggarty, is dated April 
18, 1979: 
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“Subject Temporary Layoff 


Please be advised that, due to a shortage of work which you are well 
aware of, we are forced to lay you off for Thursday, April 19 and Fri- 
day, April 20, 1979. You were first advised of a work shortage and lay- 
off situation on March 9, 1979, at which time you requested that we at- 
tempt to review our action due to serious financial problems in your 
family and we have been able, by bringing some work through ahead of 
schedule, to delay that layoff to-date. Every attempt will be made to 
minimize the amount of layoff time and we will attempt to make it only 
a few days at a time as the workload permits. 


Please report back for work Monday, April 23, 1979 at the commence- 
ment of that shift. 


J. McAllister 
Production Manager” 


ii John McAllister was not called to testify. Exhibit 5 establishes an inconsistency 
with exhibit 2, which is therefore not explained. Exhibit 2 purports to show that sometime 
between early February and March 6th, Haggarty was aware of the impending lay-off and 
requested consideration due to financial difficulties. However, by exhibit 5, McAllister ad- 
vised Haggarty: 


“You were first advised of a work shortage and layoff situation on 
March 9, 1979, at which time you requested that we attempt to review 
our action due to serious financial problems in your family ...” 


Exhibits 2 and 5 by themselves leave the Board in doubt as to the facts regarding the position 
taken by the respondent with regard to Haggarty. No testimony was elicited by the respon- 
dent’s counsel to clarify the inconsistency apparent on the face of the documents. There is, 
however, the uncontradicted testimony of Haggarty which confirms my doubt as to the relia- 
bility of exhibit 2. Asked by counsel whether exhibit 2 was a true statement of fact, Haggarty 
said, “‘no’’. Asked if she had ever gone to McDonald and asked to be kept on because of 
financial difficulty, Haggarty said there had been no discussion about lay-off before. The 
further evidence of Haggarty in chief is that her first indication of lay-off was given by Mc- 
Donald in a conversation with her on the Wednesday before the lay-off. On that day, April 
18, 1979, McDonald called her into his office and asked if she was aware of the shortage of 
work. She said, “‘yes”. McDonald then asked would she be agreeable to take two days off. 
Again she said “‘yes’’, and added that she could not afford a long term lay-off because she 
was the only one in the house working. Mrs. Haggarty testified that that was the only con- 
versation. Exhibit 4, dated April 17, 1979 from McDonald to McAllister, carries a notation 
initialed by J. McAllister: 


“Advised Mar. 9/79 of layoff and requested delay due to financial 
reasons — layoff can not [sic] be delayed any longer.”’ 


This notation appears to be a note by McAllister to himself. However, exhibit 2, dated 


1055 


March 6, 1979, purports to establish an earlier discussion between McDonald and McAllis- 
ter, when the decision was first said to be taken to lay-off Haggarty on Friday, March 9, 
1979. It is arguable that McAllister would not have written the notation to himself on the 
bottom of the memo of April 17, 1979 if the discussion referred to in Exhibit 2 had actually 
taken place. This casts further doubt upon the credibility of McDonald as the author of exhi- 
bit 2, and raises some doubt as to time when exhibit 2 was composed and typed. 


12. The respondent contended that Haggarty could not be transferred to PCB or OZ 
1200 assembly because of her inability to perform highly skilled operations. The respondent 
did transfer Haggarty to IBM sub-assembly, an operation demanding less skill than PCB or 
OZ 1200. The circumstances of this transfer and the reasons for it are not clear. In this re- 
gard the respondent called Garry England, production supervisor in charge of IBM sub-as- 
sembly, printed circuit board assembly (PCB) and OZ 1200. 


13: England testified that Haggarty worked for him for two weeks in the first part of 
March. He was approached by Dave McDonald, the machine shop foreman, and asked 
whether he could place anyone; England had absenteeism and therefore Haggarty was 
transferred to IBM sub-assembly. The uncontradicted testimony of Haggarty concerning 
the transfer is quite different. Dave McDonald came to her one morning and said she had to 
go up to the IBM department. Because she was not half way through a week-long job in the 
machine shop, she asked McDonald why she had to go to the IBM department. McDonald 
said something about a rush job. Haggarty asked McDonald what possible use could she be 
in the IBM on a rush job, when she had never worked there before. McDonald shrugged 
and said, “I only did what I was told’’. The Board is left in doubt as to who told McDonald 
what to do in this instance, since no evidence was called in reply. 


14. England testified-in-chief that Haggarty had a very poor standard of performance 
—an efficiency rating of 50-70% in the first week and 30% in the second week. He said there 
was an attainable production rate per day established for IBM. England in cross-examina- 
tion admitted that to achieve IBM efficiency could take up to a month, and that he did not 
expect 100% in the first week from a new employee, or even 70%. He indicated one person 
does not do the assembly completely. 


1S: The evidence-in-chief of Haggarty with regard to her performance assessment by 
England, is that she ‘never saw England the whole two weeks’’. Mrs. Paul, who was her su- 
pervisor in IBM, did not advise her of any alleged poor performance, nor did anyone else. 
Mrs. Haggarty explained, however, that in her second week she had surgery and the stitches 
made her uncomfortable and slowed movements, but there was no change in her work. She 
testified that she had no reason to believe her work output was less than the others with 
whom she worked. She said there had been no complaints made to her in the seven years of 
her employment. Questioned in cross-examination, Haggarty was unshaken in her testi- 
mony concerning her performance, saying, “I did not know that I was not keeping up”’. 


16. Mrs. Janet Rose Gertz, an employee for three years and working in IBM since 
August 1979, was called by the complainant. Gertz testified that in the IBM she was able to 
keep up almost immediately. Employees work together in pairs, each doing an operation. 
Little dexterity is required. She had worked with Haggarty on the line “‘for three weeks’. 
Gertz testified that the skill of Haggarty was like the rest on the assembly line. They did 72 a 
day “‘Haggarty was no hold up to us’’. Cross-examined, Gertz said that she herself had done 
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PCB assembly in a day as soon as she started. Asked if she had been experienced, Gertz re- 
plied that she had been experienced as a waitress. 


Pe The aspects of the evidence discussed above give the impression that the em- 
ployer was trying too zealously to create a favourable impression of its own efforts and cor- 
respondingly an unfavourable impression of the grievor. This peculiarity, even where there 
is no evidence of a pattern of anti-union behaviour, raises a question as to the employer’s 
motivation which has not been satisfactorily explained. The circumstances of Mrs. Haggar- 
ty’s seven years of service, her active work for the union, including scrutineering at the cer- 
tification vote and being a member of the negotiating committee, her statement to the press, 
and the fact that she was discharged nine days after the first negotiating meeting, are to be 
weighed against the evidence of lack of work and the fact that her termination after thirteen 
weeks lay-off is in accordance with section 40 of The Employment Standard Act. The evi- 
dence does not point to a clear conclusion. Therefore, the employer has failed to meet the 
burden of proof imposed by section 79(4a) of The Labour Relations Act; that is, that Mrs. 
Eveline Haggarty was neither laid off nor terminated contrary to the provisions of section 58 
of the Act. Indeed, even if the evidence were evenly balanced, the employer could not be 
found to have discharged the burden of proof. In this case I find an anti-union animus in acti- 
vating the respondent employer. 


18. Considering all of the evidence, it is my decision that Mrs. E. Haggarty be re- 
hired and that she be reimbursed in full for all wages and benefits since the date of her lay-off 
until the time she is re-employed by the respondent in a job suited to her skill and experi- 
ence. 


0224-79-R Ontario Taxi Association Local 1688 Canadian Labour 
Congress, Applicant, v. Blue Line Taxi Co. Limited, Respondent. 


Certification - Employee — Whether taxi drivers and owners dependent contractors — 
Whether owning more than one taxi or occasionally hiring replacements affecting dependent contrac- 
tor status. 


BEFORE: E. Norris Davis, Vice-Chairman, and Board Members M. J. Fenwick and E. C. 
Went. 


APPEARANCES: James Hayes, Shalom Schachter and Jack McDowell for the applicant; E. 
Rovet and Wayne French for the respondent. 


DECISION OF THE BOARD; November 28, 1979 


23 This is an application for certification in which the respondent takes the position 
that the persons affected are not employees within the meaning of Section 1(1) (gb) of The 
Labour Relations Act. 
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3. The Board finds that the applicant is a trade union within the meaning of section 
1(1)(n) of The Labour Relations Act. 


4, The Board has been assisted in this application by the parties presenting an 
Agreed Statement of Facts from which the Board will make its findings on the threshold 
question. The text of the Agreed Statement of Facts is as follows: 


““A) BUSINESS OF RESPONDENT 


1. The Respondent is engaged in the taxi business in the Ottawa region. 
Exclusive of its airport service, it operates a fleet of 350 vehicles of 
which 290 are owned and operated by individual owners. 


2. The Township of Gloucester is part of the Regional Municipality of 
Ottawa-Carleton. Gloucester has a population of 91,000 people. Glou- 
cester has available a maximum of 400 taxi-owner licenses. There are 
currently 150 taxi-owners licenced by Gloucester. Ninety-two of these 
150 taxi-owners operate within the Airport service provided by the Re- 
spondent, details of which are provided below. Apart from the Respon- 
dent, the only other taxi companies operating in Gloucester are Cyr- 
ville Taxi for which about ten or fifteen drivers work, Capital Taxi and 
Beacon-Vanier Taxi. 


3. The Respondent operates an airport bus and taxi service to and from 
Ottawa International Airport which is located in the Township of Glou- 
cester. The Respondent, under the authority granted to it by the Fed- 
eral Ministry of Transport, has the exclusive right to provide ground 
transportation for hire from the airport. Any other taxi company or bus 
company, including Murray-Hill, Voyageur-Colonial, and Travelways 
may bring passengers to the airport. The bus companies on occasion 
pick up groups at the airport on a charter basis or at the request of an 
airline. Any taxi-cab can pick up a passenger at the airport when re- 
quested. The Regional Transit Company, OC Transpo, runs a regular 
bus service to and from the airport. Generally speaking only a taxi op- 
erating under the Blue Line sign can pick up at the airport unless the 
other taxi-cab is specifically requested to do so. R.C.M.P. personnel 
are present to protect the rights of the Respondent, and from time to 
time have inquired from non Blue Line Drivers the propriety of their 
presence at the airport. 


4. To carry out its airport service the Respondent has made the follow- 
ing provisions: 


(a) it maintains and operates a fleet of buses to transport passengers 
from the Airport to hotel destinations in downtown Ottawa and 
return; 


(b) it utilizes taxis licenced by the City of Ottawa and operating as part 
of its fleet to transport passengers to the Airport from points 
within the City of Ottawa and vice-versa; 
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(c) approximately 92 vehicles owned and operated by drivers licenced 
by the Township of Gloucester are utilized to transport passengers 
from the Airport to points within the City of Ottawa and on occa- 
sion to transport passengers from points within the Town of Glou- 
cester to the Airport. 


This application for certification concerns only individuals functioning 
in category (c) above. 


B) LICENCING 


5. The drivers composing the Bargaining Unit as claimed by the Appli- 
cant are all licenced under a by-law of the Township of Gloucester re- 
lating to taxi licencing and the majority are licenced as taxi-cab owners, 
the remainder as taxi-cab drivers for that Township. Inquiries are made 
by the licencing authority as to which company the driver will be “‘em- 
ployed by”’. This is the standard and sole format used by the township 
for identification purposes. Police authorities issue a card with the 
name Blue Line embossed upon it. 


6. The Respondent does not in any way assist individuals in obtaining 
taxi licences and makes no representations with respect to tariffs and 
taxi fares. These are set exclusively by the Township of Gloucester. A 
representative of the Respondent, Mr. Montgomery has informed driv- 
ers of the procedure to make such a representation after rates had been 
increased in Ottawa. There is a mutual interest in having Gloucester 
rates equal to those in Ottawa. Furthermore after taxi rates are in- 
creased in Gloucester the Respondent increases the Stand Rent refer- 
red to in paragraph 10. 


7. Drivers are subject to compliance with certain rules and regulations 
as laid down under the Township of Gloucester licencing by-law a copy 
of which is attached as Schedule ““A’’. These regulations inter alia relate 
to vehicle appearance and driver appearance. They are responsible to 
the supervision of the Township of Gloucester Licencing Enforcement 
Authorities, in this case the Township of Gloucester Police Depart- 
ment. 


C) AIRPORT TAXI REGULATION 


8. The Gloucester Blue Line drivers operate out of Ottawa Interna- 
tional Airport on the following basis: 


They enter the taxi parking line at Ottawa International Airport and 
pick-up a fare when a passenger comes out of the Airport, deliver their 
fare to their destination (usually within the limits of the City of Ottawa) 
and return to the Airport to line up again for another fare. The return 
run to Ottawa International Airport is generally with an empty taxi as 
the City of Ottawa has a by-law which prohibits these individuals from 


soliciting return fares to the Airport. The City of Ottawa also has a by- 
law which prohibits them from picking up a fare in the City of Ottawa 
and dropping the fare off within the City of Ottawa. The only dispatch 
calls which the Respondent is legally entitled to award to an individual 
licenced under the Township of Gloucester by-law is a call which either 
originates in the Township of Gloucester or which will be terminating in 
the Township of Gloucester, calls which originate in another township 
or city, except Ottawa, and terminate in another township or city. 
When calls are dispatched within the City of Ottawa there can be no 
certainty as to the ultimate destination, and accordingly the Respon- 
dent will only dispatch to Gloucester drivers’ calls received which origi- 
nate in the Township of Gloucester, and vice versa and calls received in 
Townships other than the City of Ottawa. 


9. The Respondent maintains an agent at Ottawa International Airport 
who, apart from providing ground transportation information to pas- 
sengers, regulates the flow of passengers onto buses and regulates the 
tax-cab lineup. He takes a daily head count of bus passengers and the 
number of taxis dispatched from the Airport with fares, which is re- 
ported to the Ministry of Transport. In most part the taxi-lineup is self- 
regulating and the car at the foremost end of the line is required to take 
the first available passenger, and the passenger is required to take the 
first taxi in the line up. 


D) FINANCIAL ARRANGEMENTS 


10. The drivers pay a flat monthly stand rental to the Respondent of 
$150.00 and are entitled to pick up fares from the Ottawa International 
Airport. Some drivers also make use on a limited basis of the taxi dis- 
patch system operated by the Respondent and for this they pay an addi- 
tional $20.00 per month. Failure to pay the monthly stand rent will di- 
sentitle an individual to work on behalf of Blue Line in any capacity. 


11. The drivers do not receive wages payable by the Respondent. Their 
remuneration is the fares paid to them by passengers carried in their ve- 
hicles. The only standard financial arrangement between the Respon- 
dent and the drivers is the stand rent charge referred to above. 


12. Drivers are at risk for the non-payment of fares. If a charge slip is 
used by a Blue Line account customer, the full amount is reimbursed to 
the driver by the Respondent. The Respondent is at risk for the non- 
payment of charge accounts. Drivers are obliged to accept charge slips 
as payment. Attached as schedule “B”’ appears a copy of a charge slip. 


13. The Respondent does not now make any payments under the Un- 
employment Insurance program or Canada Pension in respect of the 
drivers. The Respondent makes no deductions or remissions to Reve- 
nue Canada for personal income tax of the drivers and each driver is re- 
sponsible for the calculations and payment of his own income tax. 
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14. All of the drivers are responsible for provisions of their own taxi-cab 
vehicle and all necessary equipment including roof sign, taxi-meter and 
two-way radio where they make use of the Respondent’s dispatch sys- 
tem. This equipment may be rented from the Respondent but there is 
no requirement to do so except for the roof sign and they are available 
elsewhere. Radio are available for $20.00 per month and Blue Line has 
access to a radio frequency. Roof signs which bear the Blue Line name 
are obtainable from the company upon deposit of $50.00. If the sign is 
damaged there will be a deduction from the $50.00 deposit. The sign 
must be returned and may not be used if stand rent is in arrears. 


15. There are no compulsory “tie-ins” between the Respondent and the 
individuals similar to requirements which exist in other centres with re- 
spect to the purchase of gasoline, insurance, taxi-vehicle, taxi equip- 
ment, etc. Repairs on taxis are offered by the Respondent and gasoline 
is sold at the retail rate available to the public. Posted in the Respon- 
dent’s premises is a notice stating “‘if you are interested in a new car see 
the fleet manager at Meyers Motors’’. This notice and similar notices 
have been posted on request from dealerships in order to ensure that 
commissions on purchases are paid to the Fleet Manager. 


16. The drivers carry receipts with the Blue Line logo for purposes of 
providing receipts for passengers. They may also carry and hand out 
their own business cards which they obtain and pay for themselves. 
Business cards bear the Blue Line logo. Aside from the cards, drivers 
do no other advertising whatsoever. 


17. The Respondent does provide a group insurance policy for all driv- 
ers operating under the Blue Line sign which provides public liability 
coverage of $1,000,000.00 as opposed to the $200,000.00 minimum cov- 
erage required by the Township of Gloucester. Blue Line requires at 
least the minimum coverage required by the Township of Gloucester. 
The drivers are not required to obtain coverage under the Blue Line 
group insurance scheme, but can obtain insurance elsewhere. At the 
present time approximately 55 out of 92 drivers utilize the Respon- 
dent’s insurance scheme. All other drivers restrict in advance the scope 
of their operations to the airport run, thereby being eligible for the air- 
port limousine insurance rate which is obtained at a 40% or $500.00 
premium saving. Only one insurance company, Travellers Indemnity 
Company of Canada offers this lower premium. The drivers are respon- 
sible for arranging their own insurance coverage as required under the 
Township of Gloucester licencing by-laws and are responsible for all 
other expenses incurred by them including all licence fees and opera- 
tional expenses. Under the Blue Line group insurance scheme drivers 
may pay the premium on a yearly or semi-yearly basis or on a monthly 
basis. In the event they choose to pay on a monthly basis the premium 
will be higher than if paid on a yearly or semi-yearly basis. 
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E) REGULATION OF WORKING CONDITIONS 


18. The drivers are required to abide by rules and regulations which are 
formulated either by the Township of Gloucester pursuant to its taxi by- 
law, the Ministry of Transport or the Respondent. 


(a) the Township of Gloucester by-law provides for dress require- 
ments, prohibits unduly long hair, sideburns and moustaches, pro- 
hibits the wearing of jeans, t-shirts, sandals and sneakers. The Re- 
spondent has asked drivers to wear a tie between the months of 
September and June. 


(b) the Township of Gloucester by-law requires that automobiles be 
kept clean; 


(c) the Ministry of Transport, through the Airport Manager at Ot- 
tawa International Airport, prohibits the solicitation of passengers 
apparently waiting for or proceeding to airport buses operated by 
the Respondent. 


(d) the Respondent requires that the taxis be painted entirely black 
except where a car has a vinyl roof. There will be no pin-striping 
(paint strips on the black colour). The Township of Gloucester in 
its by-law requires that a taxi have a rug in the trunk and mats on 
the floors, there shall be no pictures (family, etc.) in the car and 
that ornaments not be hung from mirrors; 


(e) with respect to charge accounts, drivers are obliged to accept 
charge slips and the Respondent discourages the transfer of 
charges between drivers, although this policy is difficult to en- 
force. The Respondent provides each driver with a yearly sched- 
ule indicating when monthly stand rents are due and when charges 
are to be redeemed. Charges can be redeemed five days a week be- 
fore 12:00 p.m. noon and the schedule provides that at a minimum 
they be redeemed on the 16th and 30th of each month; 


(f) vacations: drivers are required to return their roof sign and licence 
plate to the Respondent when they take a vacation for the follow- 
ing purposes: 


1) To prevent drivers cheating; 


2) To assure to the Respondent control to approve replacement 
drivers. 


(g) airport lineup: the Ministry of Transport, as well as the Respon- 
dent prohibit any driver from “jumping” the line or refusing the 
the first properly available passenger if he or she represents a short 
fare. If a driver chooses to leave the lineup for lunch or some other 
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reason, then of course he must return to the end of the lineup. His 
space will not be held for him; 


(h) stand rents: stand rents are payable on the first day of each month, 
but there is an additional three-day grace period. In the event 
stand rents are paid late on a continous or recurring basis then at 
its discretion the Respondent will demand an additional amount 
by reason of late payment. In the event a driver is unable to work 
there is no automatic rebate but the Respondent in its discretion, 
for reasons acceptable to it, will rebate that portion of the rent for 
time not worked. If the stand rent is not paid after a period of 
grace has been extended, then the particular cab will be booked 
out. 


19.All rules referred to above from whatever source are from time to 
time enforced either by the Respondent’s Airport Agent or by senior 
officers of the Respondent. The Company may also from time to time 
impose a penalty for certain infractions which may be in the form of a 
fine up to $100.00. The most serious infraction for which the penalty is 
exacted is when a taxi driver picks up bus passengers at a hotel, runs the 
passenger to the airport without turning on his meter and charges the 
bus rate. A driver may be required to return to the end of the airport 
line-up and he may be “‘booked off” (suspended) for variable periods of 
time. Where drivers refuse fares they are automatically sent to the end 
of the line and are either fined or suspended. The Respondent has from 
time to time terminated its relationship with drivers. 


F) OTHER ARRANGEMENTS OR FACTORS 


20. There is no written agreement between the Respondent and any of 
the drivers within the Bargaining Unit claimed by the Applicant to be 
appropriate. The Respondent keeps on file certain basic information 
with respect to each of these individuals such as name, address, tele- 
phone number, licence number, etc. Attached hereto and marked as 
Schedule ‘‘C”’ is a form utilized for this purpose. If a driver wishes to 
participate in the Blue Line group insurance scheme he will apply in 
writing and a copy of this application for insurance is given to the insur- 
ance manager of the Respondent. In addition for drivers directly em- 
ployed by it the Respondent does have an application form, but this 
form has never been completed by any of the individuals within the pro- 
posed Bargaining Unit. 


21. The only identifying features indicating to the public any relation- 
ship between the drivers and the Respondent are a standard roof sign 
which they carry on their vehicle bearing the logo “Blue Line’’, as well 
as the black colour of the taxi vehicle. Neither the telephone number of 
the Respondent nor any other identifying factors are affixed to the vehi- 
cles used by the individual owners. There is a card in each taxi with a 
picture of the driver which identifies him as ‘““employed by”’ Blue Line 
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Taxi. This is a card provided by the Township of Gloucester and is the 
sole format used by the township. A copy of this card is attached as 
Schedule “‘D”’. 


22. A number of the drivers claimed by the Applicant own more than 
one vehicle. It is estimated that approximately three (3) own more than 
one vehicle and in addition about ten (10) engaged substitute or re- 
placement drivers. 


23. Each driver is at liberty to rent out his vehicle to other individuals if 
he so chooses and no control is imposed by the Respondent. However, 
the right to work under the Blue Line sign or service the Airport is per- 
sonal to the individual and these rights are not freely transferrable. 
Blue Line reserves the right to approve any replacement driver working 
under the Blue Line sign or servicing the airport, (and see further para- 
graph 24 below). If the driver is participating in the Blue Line group in- 
surance scheme and wishes to employ another driver then additional in- 
surance is required under the policy. 


24. Each driver is at liberty to use his taxi-cab for other taxi fares within 
the Township of Gloucester as he sees fit. However, the methods that 
may be used are prescribed by the by-laws of the Township previously 
referred to and attached as Schedule “‘A”’. 


25. The drivers control their own hours of operation and determine for 
themselves the number of hours that they choose to work. The Respon- 
dent permits this because the large number of drivers and the natural 
balancing of individual decisions, results in satisfactory servicing of the 
airport and the township. They are not required to be at the Airport at 
any specific time or to work for any number of hours or to leave at a 
specific hour. They are not required to check in with the Respondent’s 
radio dispatch system when they arrive at work, nor are they required 
to check out when they leave. However, when they arrive at the airport 
they automatically check into the line up. 


26. Drivers take holidays, days off and vacations at their individual dis- 
cretion. If they plan to take an extended holiday encompassing a num- 
ber of months they are required to inform the Respondent in order that 
suitable arrangements may be made to have a replacement service the 
Airport. (see also para. 18(e) above) 


G) DRIVERS 


27. The drivers state that their personal income is derived entirely or al- 
most entirely from their association with the Blue Line Taxi airport 
service.” 


». The Board appointed an Examiner to further enquire into the matters set out in 
paragraph 22 above and the parties entered into a Supplement to the Agreed Statement of 
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Fact covering those matters referred to the Examiner whose appointment is now terminat- 
ed. The Supplement to the Agreed Statement of Fact reads as follows: 


“1, There are five drivers who own more than one vehicle. Four driv- 
ers (Roger Bourgon, C. Jazzar, D. Zarka, J. Mahfouz) who own 
two cars and one driver (J. MacLean) owns three cars. Persons op- 
erating vehicles owned by someone else pay rent to the owner for 
use of the vehicle. The owner in turn pays stand rent to Blue Line 
Taxi Company. All drivers receive their compensation as set out in 
the agreed statement by means of metered fares. 


2. Ten drivers permit other persons to operate their vehicles on an 
occasional basis. Typically this would involve the gratuitous use of 
the car by a relative during off peak hours (nights, weekends and 
holidays). The frequency of this would depend entirely upon the 
discretion of the owner of the vehicle. The replacement receives 
all the compensation from the taxi customer’s fare and covers his 
share of running expenses i.e. gasoline and oil. It is not possible to 
state that there is a general practice in this connection. A driver 
may permit someone else to use his car on one occasion. Another 
may do so on irregular occasions. 


3. Asis stated in Paragraph 23 of the agreed statement, no driver of 
any kind may operate a vehicle under the Blue Line sign unless he 
has been approved by the Respondent and the Respondent is sat- 
isfied that he carries adequate additional insurance coverage. 


4. All drivers under the Blue Line sign, whether or not they be casual 
replacement drivers operating a vehicle owned by someone else 
are subject to the same rules and regulations referred to in the 
agreed statement which are enforced by the Respondent and/or 
Township authorities. Replacement drivers may be removed by 
the owner of the vehicle also but this would only occur if the owner 
believed his car was being damaged. 


5. The schedules provided by the Respondent at this application do 
not include persons who have been casual replacements or drive 
the car owned by someone else. 


6. In view of the above agreed statement of fact the parties hereby 
agreed to waive the formal examination and report and any re- 
quirement for any further hearing.” 


6. Section 1(1) (ga) of the Act reads, 


‘* “dependent contractor’ means a person, whether or not employed un- 
der a contract of employment, and whether or not furnishing his own 
tools, vehicles, equipment, machinery, material, or any other thing, 
who performs work or services for another person for compensation or 
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reward on such terms and conditions that he is in a position of economic 
dependence upon, and under an obligation to perform duties for, that 
person more closely resembling the relationship of an employee than 
that of an independent contractor.” 


The interpretation of this section of the Act, introduced in 1976, has been comprehensively 
examined by the Board in a number of recent decisions as referred to in the as yet unre- 
ported case of Western Dispatch Inc. operating as Western Dispatch Company, Board file 
1396-78-R, at paragraph 9 thereof. As a result, the principles to be applied to given factual 
situations such as this are well-established. As was said in the Superior Sand, Gravel & Sup- 
plies Ltd. case [1978] OLRB Rep. Feb. 119: 


“The type of economic dependence and the kind of business relation- 
ship existing in any given case are the primary indicators of whether a 
person is a dependent contractor. These indicators must be applied in a 
comparative manner, the fundamental question always being whether 
the person’s relationship with another more closely resembles the rela- 
tionship of an employee than that of an independent contractor ...”’ 


i. The facts in the instant case establish that the owner-drivers are dependent upon 
the respondent for the flow of their work opportunities. The respondent’ s entrepreneurial 
activity in acquiring an exclusive right to provide ground services from the airport creates 
the work opportunities for the owner-drivers. That there is a type of economic dependency 
on the respondent for such work opportunities is obvious in respect to the 37 owner-drivers 
who have restricted their activities solely to the airport run and therefore derive their total 
income from this source, and in respect to the remaining owner-drivers, it is agreed that 
their personal income is almost entirely derived from this service. All owner-drivers by vir- 
tue of their Township of Gloucester license have the capability of utilizing their vehicles for 
other taxi fares within the Township, in accordance with whatever restrictions are generally 
applicable in conformity with the Township by-law. The evidence of the exploitation of this 
market by the owner-drivers, in view of their agreed source of personal income is of a mini- 
mal nature, and there is no evidence of any entrepreneurial activity by drivers in this re- 
spect. 


8. It is argued that despite the flow of work opportunities being through the respon- 
dent that no compensation or reward flows directly from the respondent to the owner-driv- 
ers but rather that all revenues flow from third-party passengers and the owner-drivers are 
totally at risk for the collection of such; and that this factor distinguishes the instant case 
from previous cases considered by the Board where the responsibility of revenue collection 
from third parties was assumed by the respondent and payments flowed directly from the re- 
spondent to the owner-driver. In our view this single factor cannot be allowed to obscure the 
fact that the control of work opportunities by the respondent is of, and in itself, the sine qua 
non of the economic dependence which here exists, and the form of compensating for the 
service performed is determined by the type of market being served. This form of compen- 
sation, combined with the stand rental flowing back to the respondent, must be viewed in 
the total context of the taxi industry, and is not sufficient to make the driver more closely re- 
semble an independent contractor than an employee. 


o. It is also argued that the respondent plays no role in setting a fare rate structure 
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which is determinative of the owner-driver’s income. This is a matter which depends solely 
on the decision of the Township of Gloucester and the respondent, aside from having in- 
formed drivers of the procedure to be followed, plays no role in owner-driver representa- 
tions to the Township. It is agreed that following a taxi rate increase by the Township, the 
respondent makes some increase in the Stand Rent which is currently $150.00 per month. 
There is no evidence before the Board as to whether these tandem adjustments have as- 
sumed any particular pattern and there is no evidence before the Board that an adjustment 
in stand rental is precluded other than following an increase in taxi rates. In any event the 
driver’s income is not solely within his control and ability to persuade the Township to alter 
fare structures. That is only one part of the equation and the other equally important factor 
is the respondent’s capability to unilaterally adjust the stand rental fee. 


10. The Board is satisfied that the owner-drivers are economically dependent on the 
respondent. It remains for the Board to further examine the kind of business relationship 
which exists between the owner-drivers and the respondent in order to determine whether 
they more closely resemble those of an employee or of an independent contractor. 


it: The ownership of vehicles and accompanying responsibility for licenses, insur- 
ance, etc. as here exists, is not in itself a circumstance which precludes a person being a de- 
pendent contractor under the Act. 


12h The owner-drivers here are not required to work any prescribed days or hours and 
are under no obligation to advise the respondent of their availability for work or otherwise 
(save for an extended vacation absence). The agreed statement of facts states that this is per- 
mitted by the respondent “because the large number of drivers and the natural balancing of 
individual decisions, results in satisfactory servicing of the airport and the township”’. In 
some degree it may be analogized to “‘flex-time”’ programs existing in other employment re- 
lationships and is similar to working conditions in the Flintkote Company of Canada Ltd. 
case [1978] OLRB Rep. Sept. 822 where the Board did not consider that such lack of direct 
control and supervision caused such persons to more closely resemble independent contrac- 
tors than employees. 


iS: The evidence establishes that the respondent does enforce, accompanied by pen- 
alty, all rules and requirements emanating from the Township of Gloucester, the Ministry of 
Transport or itself. Penalties imposed by the respondent vary from requiring a driver to re- 
turn to the end of the airport line, to variable suspensions or fines (ranging up to $100). Ad- 
ditionally the respondent has from time to time terminated its relationship with drivers. 
Such controls demonstrate the importance which the respondent places on protecting its 
own business relationship vis-a-vis the Ministry of Transport and the Township of Glouces- 
ter and doing so in a manner more closely resembling controls applicable to employees than 
to independent contractors. 


14. Also it is noted that while owner-drivers are free to employ a replacement driver 
or rent their vehicle, such replacement driver if he is to participate in the airport work op- 
portunities requires the approval of the respondent. The right of working in the airport serv- 
ice is thus personal to the individual and this is a condition more closely resembling an em- 
ployee relationship than that of an independent contractor. 


15: Counsel for the respondent refers us to the Seven-Eleven Taxi Ltd. case [1976] 
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OLRB Rep. April 134 and argues that the facts in the instant case should similarly result in a 
finding that these owner-drivers are independent contractors. It is not determinable from a 
reading of that decision that the facts of that case were on all fours. In particular, it is not ap- 
parent that the respondent there exercised any control over a replacement or substitute 
driver, or prescribed any rules to be complied with by drivers over and beyond those im- 
posed by the Municipality, or assumed any responsibility for enforcement of Municipal re- 
quirements other than in the instance of ‘‘refusal of a fare’, or that ‘“‘all or nearly all’ of the 
driver’s income in that case related to the arrangement between the driver and the supplier 
of the air service. This difference in factual situations, in our view precludes this Board from 
arriving at the same factual conclusions as did the Board in that case. 


16. We therefore find that the owner-drivers, other than those referred to in the Sup- 
plement to the Agreed Statement of Fact, are dependent contractors within the meaning of 
Section 1(1)(ga) of the Act. In respect to the owner-drivers described in the Supplement to 
the Agreed Statement of Fact the Board, in considering their status insofar as this applica- 
tion is concerned has reference to the Canada Crushed Stone case [1977] OLRB Rep. Dec. 
806 where the Board at 813 said, 


‘«’,. A dependent contractor with the authority to hire, fire, discipline 
and set the terms and conditions of employment in respect of others is 
not a dependent contractor entitled to the benefits and protections of 
The Labour Relations Act. If, however, it is found that a dependent 
contractor does not possess this type of authority, then, notwithstand- 
ing the fact that he may be the nominal employer of others, he may still 
be entitled to bargain collectively under The Labour Relations Act.” 


PT. Turning our attention to these person who rent vehicles from owners who pay 
stand rent to the respondent, the Board notes that access to the available work opportunities 
by persons operating vehicles owned by someone else is controlled by the owner of the vehi- 
cle who is in a contractual relationship with the respondent through the payment of stand 
rental. These “‘vehicle renters” by virtue of the agreement between the respondent and the 
owner must be approved by the respondent but their access to work opportunities flows 
from the arrangement between themselves and the owner of the vehicle and there is no priv- 
ity between the “‘vehicle renters” and the respondent. Such “vehicle renters” cannot there- 
fore fall within the scope of the present application. 


18. In respect to the five drivers who own more than one vehicle and pay to the re- 
spondent stand rent in respect to all vehicles owned, and in turn rent vehicles to others it is 
our conclusion that they more closely resemble independent contractors than employees 
and as such are not entitled to the benefits and protection of the Act. While the Board does 
not have before it evidence enabling it to determine the exact nature of the relationship be- 
tween the owners of vehicles and the renters of such, it is clear that the owner is engaging in 
an entrepreneurial activity in which he earns a profit on the labours of others in respect to 
work opportunities to which he controls access, and owns the tools of production which are 
necessary to take advantage of those work opportunities, and these factors in themselves 
cause him to more closely resemble an independent contractor than an employee. 


19. In respect to the ten drivers who ‘‘permit other persons to operate their vehicles 
on an occasional basis”’ it does not appear to us that such loosely structured and relatively in- 
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frequent arrangements detract from the fundamental nature of the relationship between 
such persons and the respondent. We find such ten drivers to be dependent contractors 
within the meaning of Section 1(1)(ga) of the Act and therefore employees within the mean- 
ing of Section 1(1)(gb) of the Act. 


20. Having regard to the agreement of the parties, the Board further finds that all em- 
ployees of the respondent licensed as taxi drivers by the Township of Gloucester, constitute 
a unit of employees of the respondent appropriate for collective bargaining. 


22. A certificate will issue to the applicant. 


1155-79-R The Association of Charter, Tour and Allied Drivers (Kitchener 
Division), Applicant, v. Charterways Transportation Limited, Respondent. 


Certification — Practice and Procedure — Last payment to applicant made more than 6 
months but less than one year prior to application — Board ordering vote 


BEFORE: Ian C. A. Springate, Vice-Chairman and Board Members C. A. Ballentine and J. 
A. Ronson 


APPEARANCES: James Robert Warren and John McAra for the applicant; Barbara Crosby 
for the respondent. 


DECISION OF THE BOARD; November 5, 1979 


i This is an application for certification. 


4. The Board is satisfied, on the basis of all the evience before it, that more than fifty- 
five per cent of the employees of the respondent in the bargaining unit, at the time the appli- 
cation was made, were members of the applicant on 25th September, 1979, the terminal 
date fixed for this application and the date which the Board determines, under section 
92(2)(j) of The Labour Relations Act, to be the time for the purpose of ascertaining mem- 
bership under section 7(1) of the said Act. 


ays The membership evidence filed by the applicant indicates that the last monetary 
payment to the applicant by any employee in the bargaining unit was made in January of 
1979, that is more than six months but less than a year prior to the application date. The 
Board’s long standing practice in such situations is to exercise its discretion under section 
7(2) of the Act and direct the taking of a representation vote. See: W.N. Construction (Otta- 
wa) Ltd., [1968] OLRB Rep. Sept. 645. We are not satisfied that the circumstances of this 
case warrant a departure from this practice. 


6. The Board hereby directs the taking of a representation vote. 
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8. The matter is referred to the Registrar. 


1320-79-R ‘Teamsters Local Union No. 419, affiliated with the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, Applicant, v. C.I.P. Victoria Ltd., Respondent, v. Group of 
Employees, Objectors. 


Certification — Petition — Practice and Procedure — Form 5 posted less than 2 days prior to 
expiry of terminal date - Employee objector seeking terminal date extension for filing petition —- Board 
extending terminal date —- Whether petition voluntary expression of employees’ wishes 


BEFORE: Kevin M. Burkett, Alternate Chairman and Board Members W. F. Rutherford 
and E. C. Went. 


APPEARANCES: Ken Petryshen for the applicant; Ross Dunsmore and M. Leveck for the re- 
spondent; Richard I. Haley for the objectors. 


DECISION OF THE BOARD; November 8, 1979 


L This is an application for certification. 


S. Mr. Richard I. Haley, an employee in the above described bargaining unit, ap- 
peared at the hearing in this matter and requested an extension of the terminal date. He ex- 
plained, and we are satisfied, that the notice of hearing in this matter was not posted until 
4:00 p.m. on October 16, 1979 when the terminal date was set for October 18, 1979. He 
along with another employee was responsible for circulating a statement in opposition to the 
trade union which was hand delivered to the Board at noon on October 19, 1979, the day fol- 
lowing the terminal date, but was refused by the Board because the terminal date had al- 
ready passed. Mr. Haley argued that the notice period was insufficient to allow the expres- 
sion of opposition in the form required by the Board and asked the Board to extend the 
terminal date in order to permit acceptance of the statement of desire. The Board con- 
trasted this case with the recent MacDonnell Memorial Hospital, Board File No. 1189-79-R, 
dated October 25, 1979 in which the notice was posted at 11:00 a.m., two days before the 
terminal date. In that case no employees appeared before the Board and the Board rejected 
the submission of the employer that the terminal date should be extended. In this case the 
notice period was one half day shorter and an employee directly affected appeared to argue 
that he had been adversely affected. The Board is satisfied on his representations that he 
was adversely affected by the short notice period and hereby confirms its oral ruling at the 
hearing to extend the terminal date to October 30, 1979, the date of hearing, in order to per- 
mit the statement of desire to be filed. 
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6. The Board examined the statement of desire and satisfied itself that it carried a suf- 
ficient number of signatures of those who also signed union membership cards as would 
cause the Board to exercise its discretion under section 7(2) of the Act to direct the taking of 
a representation vote if satisfied that it represented a voluntary expression of those who 
signed it. 


ie Mr. Haley gave evidence in support of the statement of desire. His evidence dis- 
closes that upon seeing the notice of application he asked his foreman what he could do to 
oppose the trade union. He made the request in the presence of another bargaining unit em- 
ployee. The foreman directed Mr. Haley to the notice and by his evidence he read the notice 
very carefully so that he understood the petition process. In conjunction with a bargaining 
unit colleague he drafted a hand-written preamble in the foreman’s office. He testified that 
the foreman was not in the office at the time but admitted that the office had a window to the 
warehouse. His colleague, who did not appear to testify, had the preamble typed. Mr. Haley 
who had no first hand evidence as to who typed the document or under what circumstances, 
testified that he understood that it had been typed in the company’s office by the reception- 
ist. Mr. Haley gave first hand evidence of the circumstances under which the first six signa- 
tures were obtained. The evidence establishes that these signatures were obtained on com- 
pany premises during working hours on October 18. Mr. Haley testified that the foreman 
was not present. Mr. Haley was under the belief that the Mississauga warehouse was af- 
fected by the application for certification. He travelled to Mississauga as part of his regular 
duties on October 19th and took the opportunity to address the employees there. He admit- 
ted that the supervisor of the Mississauga Warehouse was present when he spoke to the Mis- 
sissauga employees. The Mississauga supervisor advised that the application did not affect 
that location. Mr. Haley then arranged to have a company salesman deliver the statement in 
a sealed envelope to his colleague at the Company’s Toronto warehouse. Mr. Haley could 
give no first hand evidence concerning the obtaining of the last three signatures on the state- 
ment or its transportation to the Board on October 19th. Mr. Haley acknowledged in evi- 
dence that after reading the notice as closely as he had he knew that his colleague was re- 
quired to testify. He testified that his colleague knew the hearing was scheduled for October 
30th but had left town in order to begin his vacation the day of the hearing. 


bi In this case the Board has not been satisfied that the statement before it represents 
the true wishes of those who signed it. The evidentiary burden, as is made clear in the posted 
notice, rests upon the persons who file the statement to establish that the sudden change of 
heart by those who signed membership cards in support of the union and then signed the 
statement in opposition represents a voluntary expression. Paragraph 7 of Form 5 states: 


‘“‘Any employee, or group of employees, who had informed the Board 
in writing of his or their desire in accordance with paragraphs 4 and 5 
may attend and be heard at the hearing in person or by a representative. 
Any employee or representative who appears at the hearing will be re- 
quired to testify, or produce a witness or witnesses who will be able to 
testify from his or their personal knowledge and observation, as to (a) 
the circumstances concerning the origination of the material filed, and 
(b) the manner in which each of the signatures was obtained. 


EXPLANATORY NOTE: Where employees fail to attend in person 
or by a representative or to testify or produce witnesses to testify as pro- 
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vided in paragraph 7 above, the Board normally does not accept the 
statement of desire as casting doubt on the evidence of membership 
filed by the applicant.” 


6. The Board stated in the Formosa Spring Brewery case, [1974] OLRB Rep. Oct. 
696: 


“The Board has interpreted the words origination, preparation and cir- 
culation of the petition to be encompassed by and subsumed in the 
word ‘circumstances’ in terms of its requirement, for direct evidence of 
the subsistence of the document from the point of its inception to the 
point of its reception by the Board. This by definition would obviously 
include first-hand evidence detailing the physical preparation and the 
actual delivery of the document to the Board.” 


See Bausch and Lombe Optical Co. Limited [1969] OLRB Rep. July 478, Willow Press, 
[1971] OLRB Rep. Feb. 59 and Vered & Harvey Limited, [1971] OLRB Rep. Nov. 736. 


Vis In this case the Board has no first hand evidence of the circumstances under which 
the statement was put into typed form. Furthermore, the Board has no first hand evidence 
going to the custody of the petition from the time Mr. Haley gave it to the company sales- 
man in Mississauga including the circumstances under which three of the employees signed 
the document and the circumstances under which it was brought to the Board. Perhaps Mr. 
Haley’s colleague could have given evidence to satisfy these three requirements. He chose 
not to attend the hearing, however, and in the result we must find that we are unable to find 
that the statement represents a voluntary expression of those who signed. Accordingly, the 
Board hereby confirms its oral decision given at the hearing not to exercise its discretion un- 
der section 7(2) of the Act and direct the taking of a representation vote in circumstances 
where the trade union has evidenced membership support in excess of 55 per cent of those in 
the bargaining unit. 


8. The Board received an undated letter from Mr. Haley on November 2, 1979 in 
which he asks for a review of the Board’s decision as given at the hearing. He argues that the 
statement of desire must be read as reducing the union’s support to a level as would justify 
the taking of a representation vote. He takes the position that the wishes of the employees 
are not clear and should be clarified by a vote. The Board has satisfied itself on the basis of 
all the evidence before it that more than fifty-five per cent of the employees of the respon- 
dent in the bargaining unit at the time the application was made were members of the appli- 
cant on the terminal date, and for the reasons set out in the body of this decision has been 
unable to conclude that the statement submitted by Mr. Haley represents a voluntary ex- 
pression of those who signed. In these circumstances the Board has followed its normal 
practice and certified the applicant trade union without a vote. In the absence of anything in 
Mr. Haley’s letter as would give the Board reason to reconsider its decision, the Board is not 
prepared to amend or vary its decision in the matter. 


9. A certificate will issue to the applicant. 
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1012-79-U James Lucas, Complainant, v. International Union of Operating 
Engineers, Local 793 and The Corporation of the County of Hastings, 
Respondents. 


Duty of Fair Representation — Whether Union’s determination of issue perverse — Union 
acting arbitrarily - Union and Employer directed to process grievance 


BEFORE: E. Norris Davis, Vice-Chairman. 


APPEARANCES: I. G. Thorne and James Lucas for the complainant; J. Kennedy, P. Gau- 
thier and G. Steers for respondent union; K. W. Kort and C. E. Bateman for The Corporation 
of the County of Hastings. 


DECISION OF THE BOARD; November 16, 1979 


1. The complainant alleges that the respondent union which is a party to a collective 
agreement with the respondent employer, contravened Section 60 of the Act in its repre- 
sentation of him arising out of his termination of employment on April 27, 1979. 


2s The complainant was employed as a labourer in the Roads Department of the 
County of Hastings from October 1975 until April 27, 1979 and worked out of Deloro, On- 
tario. It is the nature of the job that employees report to a central yard from which they may 
be assigned to various tasks at locations within the Municipality, to which they are conveyed 
by municipal trucks. During winter months one person, in addition to the truck driver, rides 
in the truck cab; at all other times two persons, in addition to the driver, ride in the cab. In 
this latter instance an additional seat, constructed by the Municipality, is inserted into the 
middle of the cab. 


3; Approximately a year before his termination, July 4, 1978, the complainant suf- 
fered pains and some paralysis in his back which resulted in his consulting a doctor and the 
opening of a Workmen’s Compensation claim with him then receiving one day’s pay for lost 
time. The complainant states, on medical advice, he informed Wm. Kelly, Asst. General 
Foreman, to see if the seats could not be changed around. The complainant continued under 
medical supervision and was referred by his family physician to a specialist with whom he 
consulted on a number of times and who, on March 5, 1979 issued a note stating, 


‘Mr. Lucas is advised to abstain from sitting on the ‘home fabricated 
seats’ while riding on the truck at work. (copy forwarded to WCB 
Board of Labour)”’ 


Lucas turned this note over to Kelly on March 6, 1979, who forwarded the note to the 
County Engineer. 


4. In the meantime, on July 15, 1978, Lucas had contacted Graham Steers, Business 
Representative for the respondent, and informed Steers he had injured his back on the seat 
and wanted to put in a grievance. Steers stated he would look into the matter. It appears Lu- 
cas was also at this time in touch with the Business Manager of the respondent and Steers 
testified that in July 1978 he had received a letter from the Business Manager regarding cor- 
respondence with Lucas and asking him to take care of Lucas’ problem. 


1073 


ay On July 17, 1978 Steers directed a letter to Lucas informing him that Steers had in- 
spected the seat, had ridden in it and found it to be uncomfortable and had made recommen- 
dations to and accepted by the General Foreman to make modifications which in Steers’ 
judgment would rectify the problem. 


6. Lucas also raised the matter of the seat at two union meetings in March 1979, 
these being meetings related to contract negotiations in which the contract was reviewed, 
clause by clause, and Lucas raised the matter under a General Safety clause. The evidence is 
contradictory as to the precise manner in which the issue was raised and the manner in which 
it was disposed of. We are satisfied that the matter was raised and no relevant inference, in- 
sofar as the instant case is concerned, need be drawn as to the mode of handling at that 
meeting. 


be On April 27, 1979, the date of Lucas’ termination, Lucas was assigned to truck 
#14 along with a Floyd Lucas, a lead hand who would drive, and Clarence Murphy, a sum- 
mer foreman. Floyd Lucas told the complainant that he (the complainant) had been elected 
to ride in the centre seat and when the complainant stated he ‘“‘wasn’t going to”’, Floyd Lucas 
told him he would have to take it up with William Kelly, Asst. General Foreman who was 
then present in the yard. The complainant testified that he went to Kelly who asked if he had 
any equipment in the truck and when informed negatively, told the complainant to turn in 
his hard hat and gloves. The complainant asked if he had been fired and was told he had 
been and he then advised Kelly he would take the matter up at Head Office. Kelly, who tes- 
tified, substantially corroborates this and states he said ‘either work or turn in your hat and 
gloves. Guess you are finished.” 


8. Following his termination interview with Kelly, Lucas set out for Belleville and on 
arrival phoned Graham Steers and told him he had been discharged and why and agreed 
with Steers to meet with the County Administrators. At a preliminary meeting with Steers 
the circumstances surrounding the termination were discussed, and Lucas and Steers then 
had a meeting with the County Engineer, Pinder, the purpose of which in Steers’ words was 
“to see Lucas re-instated’’. This latter meeting continued for 12 to %4 hours. Lucas states 
that he told Pinder he had been fired unjustly and wanted a grievance. Pinder’s position was 
that he would go along with Kelly’s decision. Lucas stated the truck should have regular 
seats and it was Pinder’s position that the County could not afford these. Lucas states that he 
was really the spokesman at the meeting and that Steers took little or no part in the discus- 
sion; Steers corroborates this, as he says he didn’t feel required to reiterate Lucas’ position. 


2: Following this meeting with Pinder, Lucas and Steers sat in Steers’ car and Steers 
wrote down a statement of facts surrounding the termination and of the meeting with Pinder 
which Lucas signed. According to Lucas “‘Steers said he would have it typed up, would get in 
touch with me and I could come in and sign it and send it in.’’, and that Steers said he under- 
stood there was only five days to go ahead. Steers states that he took the statement and 
“weighed it in my mind and in light of previous problems with the seat, and that Lucas had 
been given a choice of riding in the seat or going home, and I didn’t think there was a valid 
grievance there. I believe it was at this point that I said I didn’t see how we could file a griev- 
ance and would seek further advice.” 


10. On April 30 Steers went to Deloro and spoke to Kelly to get his version of the 
April 27 incident, and that as a result of this his (Steers) decision remained the same. 
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ia On April 30 or May 1, Steers states he contacted Mr. E. A. Ford, Manager of the 
respondent’s Labour Relations Department to secure his opinion. One or two days subse- 
quent to this contact, Ford re-affirmed Steers’ decision, stating that in his opinion “‘the only 
thing the County was guilty of was treating Lucas the same as all other employees’. 


tz Lucas states he tried to contact Steers on April 30 and May 1 and was unsuccess- 
ful, but that he met with him on May 2nd and gave him copies of all medical reports. Lucas 
states at that time Steers informed him that he was waiting for confirmation from the Labour 
Relations Department and that “he couldn’t see why I should be fired under those condi- 
tions and that Ishould be on Workmen’s Compensation because of it’’. 


133 In the meantime, by letter dated May 1, 1979 directed to Lucas over the signature 
of Kelly, Lucas was informed, ‘‘This letter will confirm your discharge from the County of 
Hastings on April 27th, 1979 at 8:30 A.M. Local Time, for refusing to follow directions from 
your supervisor’. Copy of this letter was forwarded to Steers on May 2nd. 


14. Lucas testified that he talked by phone to an unidentified person in the Labour 
Relations Department around May 14th and enquired as to what was happening. Mr. P. A. 
Gauthier, a member of the Labour Relations Department testified that on May 15th Ford, 
Manager of the department informed him he had a contact from Lucas who was not satisfied 
with Steers’ decision not to proceed with the grievance, and asking Gauthier to “‘make en- 
quiries and get back to him’’. Consequently, Gauthier, that day, directed a letter to the Per- 
sonnel Officer of the County which reads 


‘‘We have been contacted by our member Mr. James Lucas, S.I.N. 
#432-812-972, who claims to have been terminated without reasonable 
cause on April 27, 1979. 


Could you please outline to us briefly in writing the reasons for the ter- 
mination of Mr. Lucas.” 


This was responded to with copies of the letter sent to Lucas on May 1, 1979 and ofa letter to 
Steers dated May 2, 1979 informing Steers that that letter had been sent to Lucas. This reply 
letter was not filed with the Board. 


15% Gauthier then discussed the matter with Steers and then with Ford. Ford and 
Gauthier agreed that they could not proceed with the grievance because the versions of the 
employee and the employer relating to April 27th appeared to be the same. Consequently, 
he directed a letter to Lucas, dated May 28, 1979 reading as follows: 


“Mr. E. A. Ford, the Manager of our Labour Relations Department 
asked me to check into the alleged termination without reasonable 
cause of April 27, 1979. 


The information that we have received indicates that you were given an 
opportunity to follow certain directions from your Supervisor or not re- 
port for work, and that you chose not to follow those directions, which I 
am told were related solely to the specific nature of your employment 
with Hastings County. 
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From our experience at the Ontario Labour Relations Board, we feel 
that this action might be construed as a voluntary termination, and for 
that reason we have decided not to pursue a written grievance on your 
behalf. 


If the above information is not correct, please feel free to contact us.”’ 


16. Lucas testified that he had endeavoured to contact Gauthier several times by 
phone over the period June 5th through July 4th and despite leaving messages never re- 
ceived a return call. He submitted telephone bills evidencing the making of long distance 
calls to the respondent’s telephone number and indicating he had been charged for calls of 1 
to 6 minute duration; he also states he made additional calls from pay telephones. Gauthier 
in his testimony states he received no messages to return Lucas’ calls and would have no rea- 
son to fail to do so. He further states that the respondent’s in-office handling of communica- 
tions generally works satisfactorily. 


i. Lucas admits he contacted by phone the respondent’s Business Manager on July 
4, 1979 and requested a copy of the Union Constitution, and that he did not raise the ques- 
tion of his grievance because he assumed Kennedy was in agreement with the union posi- 
tion. He also testifies that he had placed the entire matter in the hands of counsel around 
June 15th. Lucas also testified that since his termination his Workmen’s Compensation file 
has been re-opened, that he spent one month in the Compensation Board’s hospital and has 
been placed on work restrictions requiring no more than 1 hour of standing, 1 hour of sit- 
ting, 1 hour of walking and a weight lifting restriction of 33 pounds, and has been receiving a 
60% disability pension. He first became aware of the Compensation Board work restrictions 
in the week preceding the hearing of this matter. He states that he did discuss with Kelly in 
January 1979 the possibility that he could be assigned to other work than involving riding on 
the truck. 


18. In our view the evidence before us does not justify the drawing of an inference 
that there existed in the respondent a subjective ill will towards Lucas or that it has acted dis- 
criminatorily or in bad faith. The issue remaining is whether the respondent’s conduct, in all 
the circumstances, was arbitrary and therefore in contravention of the statute. 


19. The Board in its past consideration of defining arbitrary conduct for the purposes 
of Section 60 has made clear that it cannot be influenced by the quality of the decision-mak- 
ing on a post hoc view, but must rather arrive at its conclusion having regard to the impor- 
tance of the issue to the grievor, the qualifications and experience of the decision maker and 
whether in the particular circumstances there has been a directed turning of the mind by the 
union to the problem. The question as to what constitutes “‘arbitrary conduct” in a general 
sense is elusive and difficult to define, and as was said by the Board in the Canadian Union of 
Public Employees Local 1000 - Ontario Hydro Employees Union case [1975] OLRB Rep. 
May 444, at page 464, 


“On the other hand we do not believe, at least at this time, that all mis- 
takes and careless conduct by trade union officials fall outside the scope 
of Section 60. It may be difficult to elaborate the precise meaning of ar- 
bitrary representation in advance but, as noted above, the very use of 
the word suggests that some regulation of the quality of decision mak- 
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ing was intended. Accordingly at least flagrant errors in processing 
grievances — errors consistent with a ‘not caring’ attitude — must be in- 
consistent with the duty of fair representation ...” 


20. The question of riding in the ‘““home made seat” had been an important issue to 
Lucas from July 4, 1978 when he first suffered a back injury, and at that time in response to 
his complaints Steers investigated the matter of the seat, and made certain recommenda- 
tions to the employer for revisions. It must be noted that the matter would be a dormant is- 
sue over the winter months as the ‘““home made” seat was not utilized during that period. On 
March 6th Lucas delivered to his employer a written medical recommendation that he not 
be required to ride in this seat, and also in March Lucas raised the issue by way of an attack 
on the general safety provisions at two union contract negotiation meetings. The incident of 
April 27, 1979 appears to have been the first occasion following the winter months when the 
‘“Chome made” seat came back into focus although, from photographs filed with the Board, it 
is evident that very considerable revisions had been made to the construction of that seat 
over the intervening period and that may have constituted a major change in circumstance. 
The evidence is silent as to whether Lucas was aware of the nature of the ‘“‘new”’ seat at the 
time of his refusal and is equally silent in respect to whether the changes which had been ef- 
fected in the seat were a subject of discussion between Kelly and Lucas, or Pinder and Lu- 
cas. 


ot Steers, on April 27, 1979, was aware of the Lucas’ medical restriction and that it 
had been registered with the employer. It is clear that, whether or not Steers on April 27, 
1979 told Lucas that he didn’t see how a grievance could be filed, that no decision had been 
made by the Union in respect to processing the grievance, and this status existed on May 3, 
1979 when Lucas visited the Union office and provided Steers with copies of medical opin- 
ions and reports. This time Lucas was also informed that Steers was awaiting a recommen- 
dation from the Union’s Labour Relations Department before proceeding. The next devel- 
opment was Lucas phoning the Labour Relations Department on May 14, 1979 and 
Gauthier’s enquiry to the employer as to reasons for termination on May 15th. This was fol- 
lowed by the employer providing Gauthier a copy of its May Ist letter to Lucas advising him 
he had been discharged for failure to follow directions. The decision was then made and 
communicated to Lucas on May 28th that a grievance would not be pursued because the un- 
ion felt “‘that this action might be construed as a voluntary termination’’. 


es In arriving at our determination we must have regard to the fact that the decision- 
makers of the respondent were possessed of a high degree of expertise in these matters, and 
were dealing with an issue which was of the highest importance to the complainant, namely 
his loss of employment. It was clear at the time of decision making that the respondent was 
aware that both the employer and Lucas characterized the action as a “‘discharge”’ and that 
Lucas challenged the discharge on the grounds that based on medical advice he refused to 
follow instructions because of apprehension of personal injury. We express no opinion on 
the merits of the grounds advanced as a justification for refusal to follow instructions, but we 
believe that it was patent that the circumstances could only be characterized as a ‘“‘dis- 
charge” and not as a “voluntary quit”. The respondent’s improper characterization of the 
complaint, in all the circumstances, was almost perverse and resulted in the respondent ef- 
fectively barring itself from directing its mind to the real question. This is conduct which in 
our view is arbitrary within the meaning of Section 60 of the Act. 
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23. It was argued that the collective agreement permitted an employee to file a griev- 
ance in writing at the first step with or without union representation and that the actions of 
the respondent did not therefore prejudice Lucas. But the fact is that Lucas elected to rely, 
as he is entitled so to do, on the respondent to represent him and the respondent had a statu- 
tory duty to do so. 


24. Counsel for the employer argued that the time delays involved in bringing this 
matter before the Board are such that the Board should not grant remedial relief in view of 
the potential prejudice to it. The Board generally considers that in the absence of extreme 
delay which in our view does not exist in the instant case the matter in issue should be adju- 
dicated on its merits and that the matter of delay should be referable only to the quantum of 
relief should there be a finding of liability. 


25. Pursuant to Section 79(4) the Board directs the respondent trade union and the 
respondent employer to forthwith process Mr. Lucas’ grievance that he was discharged 
without just cause on April 27, 1979 commencing at the first step of the grievance procedure 
as detailed in Article 8.3 and Article 9 of the collective agreement, and that the time limits 
prescribed in the collective agreement for doing of anything in the processing of such griev- 
ance shall be nullified and ineffective to bar the processing of such grievance. The Board fur- 
ther directs that any settlement of the grievance by the parties must be concurred in by Mr. 
Lucas except that if the matter proceeds to arbitration the implementation of any arbitration 
award obviously is not dependent on such concurrence. In the event that a settlement by the 
parties or a Board of Arbitration determines that compensation is due to Lucas, this Board 
will remain seized of this complaint and will entertain representations with respect to the 
amount of compensation, if any, which is to be borne by the respondent union. 


2152-78-U; 2153-78-U Ontario Public Service Employees Union, 
Complainant, v. Board of Governors of Durham College of Applied Arts and 
Technology, Respondent. 


Discharge for Union Activity - Grievor honouring picket line established by other bargain- 
ing unit - Encouraging others to honour picket line — Whether Grievor’s activity protected by The Col- 
leges Collective Bargaining Act - Whether Grievor engaging in lawful union activity 


BEFORE: N. B. Satterfield, Vice-Chairman and Board Members J. D. Bell and H. Simon. 


APPEARANCES: Chris G. Paliare for the applicant; R. R. Dunsmore and others for the re- 
spondent. 


DECISION OF VICE-CHAIRMAN, N. B. SATTERFIELD AND BOARD MEMBER J. D. 
BELL; November 7, 1979 


iL, These matters consist of two applications brought under The Colleges Collective 
Bargaining Act, 1975. File No. 2153-78-U is a complaint seeking remedial relief under sec- 
tion 78 of the Act for alleged violations of the Act. File No. 2152-78-U is an application un- 
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der section 90 for consent to prosecute the respondent for those alleged violations. The par- 
ties have been advised orally of the Board’s decision to dismiss the latter application without 
prejudice to the former one and the Board’s reasons for that decision are contained herein. 


Ze The complainant has alleged that the respondent violated sections 66 and 76 of the 
Act when it dismissed Mr. Fred King, the grievor in both applications, from teaching in its 
extension (i.e., night school) program because the dismissal was motivated by King’s union 
activity and his lawful exercise of rights which are protected by the Act. Two bargaining 
units have been created by the Act across all Colleges of Applied Arts and Technology in 
Ontario: one for academic staff and one for support staff. The Ontario Public Service Em- 
ployees Union (‘‘the union’’) is the bargaining agent for employees in both units. At all 
times material to these applications, King was president of the union’s local 354 which repre- 
sents the respondent’s academic staff. 


3F King is a teaching master in the respondent’s Technology Division and a full-time 
member of its academic staff, therefore he is in the academic staff bargaining unit. He has 
been a teaching master since the college opened in 1967 and regularly has taught in its exten- 
sion program since that date. King and others who teach in that program are under de facto 
individual contracts to teach their particular course for a specified teaching term or aca- 
demic year. They are not employees as defined by the Act when they are performing that 
work because of the terms of these contracts. Both parties agree that teaching in the exten- 
sion program is not subject to the collective bargaining mechanisms of the Act. When the in- 
cident occurred which gave rise to these applications, King was teaching a course in the ex- 
tension program for the Applied Arts Division of the College. He is one of some 40 teachers 
who, in addition to teaching full-time in the regular daytime academic program, teach in the 
extension program. 


4. The union commenced a lawful strike of the support staff bargaining unit on Janu- 
ary 24, 1979. The strike ended on February 7th, 1979 following a vote of the employees. 

When the strike began, the respondent took steps to assure the continued operation of the 
college. As part of its business as usual policy, it notified students and all staff who were not 
affected by the strike that day and night school classes would be held as scheduled. It also 
stated that students and staff would be expected to be in class or at work and that failure to 
attend would be unauthorized and might be subject to penalties. Picket lines were set up at 
the college. On January 25th, the day after the strike started, King issued a news letter from 
local 354 to the academic staff, the contents of which included the statement ‘‘Do not cross 
the picket line for extension classes. This is not work covered by the contract.’’. King admits 
that this was an instruction to the academic staff not to cross the support staff picket line in 
order to teach their extension courses. If the academic staff had heeded the instruction it 
would have meant that they would not have taught their courses for the duration of the 
strike. King was scheduled to teach his own extension course on January 30th, but on the 
evening of the 29th he telephoned the students and told them that the class was cancelled be- 
cause he would not cross the picket line. When he did this he had not consulted with either 
the supervisor responsible for his extension course or with Mr. Michie, the Director of the 
Applied Arts Division. Michie, who was aware of King’s instruction to faculty not to cross 
the picket line in order to teach extension courses and who was also responsible for seeing 
that the college’s objective of business as usual was met in his own division, initiated contact 
with King on the morning of January 30th to learn what his intentions were in respect of 
teaching his class that evening. King informed Michie that his reason was his unwillingness 
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to cross the picket line. Michie did not attempt, at the time, either to compel King to teach 
his class that evening or to caution him about the possible consequences of not doing so. Mi- 
chie concluded from the picket line reference that King was not prepared to teach his class 
for the duration of the strike. King did not teach his class on February 6th either, although 
there was no picket line at the college. Nor did he telephone the students to inform them 
that there would be no class. 


5; King was active in supporting the strike in other ways and characterized his role as 
resulting from his office of president of local 354. He claims that his actions were initiated by 
membership decision, executive decision or on humanitarian grounds, which the Board in- 
fers to be for his personal reasons. He was active on the picket line on his own time and a 
prominent subject of local news media reports on the stike. On January 29th at a joint meet- 
ing of local 354 and the support staff local he presided at the passage of a resolution by the 
academic staff that they would book off sick from classes on January 31st as a show of their 
support for the strike. King did not vote on the motion. Nor did he speak to it or attempt to 
caution the membership that such action might be a violation of the Act and of the collective 
agreement. He was one of three teachers who did not report for teaching duties on January 
31st. 


6. On February 9th, the Dean of Academic Studies, Mr. J. L. Robinson, advised 
King in writing that his ‘“‘... services for night school teaching are no longer required.”’. The 
reason given in the written advice for this action was that King had cancelled his night school 
class for the duration of the strike and so informed his students. Dean Robinson stated that 
this was the principle reason for King’s dismissal because his action, taken without following 
the proper procedure and with his knowledge that the college had directed that extension 
classes continue during the strike, was a de facto violation of his contract to teach the exten- 
sion course. Robinson admitted at the hearing that he took into account two other factors as 
well. These were King’s instructions to the other academic staff not to cross the picket line to 
teach extension classes plus the effect that this might have on the extension program now 
and in the future when viewed along with a threat made in 1975 that academic staff would 
not be available to teach in the program. Robinson was referring to a resolution passed by 
the academic staff on March 26, 1975 stating that they would not be available to teach in the 
College’s extension program commencing September 1975. This issue arose at the same 
time that the union was negotiating on behalf of the academic staff bargaining unit with the 
employer bargaining agent. The issue was not a subject at the bargaining table since night 
school teachers, including regular academic staff who are under individual contract to teach 
in the extension program, are not subject to the collective bargaining mechanisms of the 
Act. There was, however, an issue of teacher workload with which an interest arbitrator was 
dealing. In dealing with that issue he had made reference to teachers teaching in the exten- 
sion program. This reference drew the response of the resolution passed by the College’s ac- 
ademic staff. King, as president of the academic local, promoted adoption of the resolution 
and told the Board that it meant, as of its passage, none of the academic staff would have 
taught in the extension program beginning in September 1975. The parties ultimately re- 
solved the issue amicably. Robinson considered that King’s actions in 1979 (including his 
two cancellations of his night school course), when viewed together with the 1975 episode, 
to be an attempt to disrupt the college’s entire extension program. Robinson concluded that 
it would threaten the future of the program if King’s actions were allowed to pass without 
discipline being applied. 
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ik The complainant contends that the respondent was motivated to dismiss King 
from teaching in the extension program because of his union activity, in particular the high- 
profile he maintained during the support staff strike and his role in the 1975 academic staff 
bargaining in respect of the threatened boycott of the extension program. The complainant 
points, in support of its contention, to the fact that the one other teacher who did not teach 
one of his extension classes during the strike was not disciplined. Moreover, the complain- 
ant claims that King followed accepted practice at the college in cancelling his class. Com- 
plainant counsel argues that the respondent’s treatment of King is meant to discourage aca- 
demic and support staff alike from pursuing an active role in the union. More particularly, 
counsel argues that there is also a warning to the academic staff that, if they assert their 
rights to be active in the union in a manner which the respondent views as interference with 
its extension program, they do so at the risk of being dealt with in the same manner as King. 
This is the basis on which the complainant is asking the Board to find that the respondent has 
violated section 66 and subsections 1, 2, and 3 of section 76 of the Act. 


8. The respondent submits that its dismissal of King from teaching in the extension 
program was based upon his failure to teach his extension course on January 30th and Feb- 
ruary 6th, including his failure to follow the college’s procedure for cancelling extension 
classes. It considered King’s actions, when coupled with his efforts to induce other faculty 
not to teach their extension courses, to have been an attempt to disrupt the respondent’s ex- 
tension program. Since the respondent viewed King as having played a key role in the 
threatened boycott of the program in 1975, it decided that disciplinary action was required 
and took the action now being challenged in in these complaints. While the respondent par- 
tially relied on these circumstances as well for disciplining King and not the other teacher re- 
ferred to by the complainant, it gave as its primary reason for the difference in treatment the 
fact that King failed to follow the college’s procedure in cancelling his first class and that he 
cancelled it ina manner which displayed an intent not to teach his course for the duration of 
the strike. The respondent considers that King’s failure to teach his course on January 30th 
and February 6th and his instruction to other faculty not to cross the picket line to teach ex- 
tension classes are a further demonstration that it was King’s intent not to teach his course 
for the duration of the strike. The other teacher neither refused to teach his class nor can- 
celled it. When he was asked by his supervisor if he was going to teach the class, he was un- 
certain. The supervisor decided to cancel the class and arranged for the students to be ad- 
vised. 


). Turning now to the statute, section 66 is in the nature of a declaration of rights and 
does not in itself create any offence. Therefore the complaint in respect of that section is dis- 
missed. The rights declared by section 66, however, are extremely important ones and the 
section states: ““Every person is free to join an employee organization of his own choice and 
to participate in its lawful activities.” These rights are the heart of the Act and are secured 
by other sections against interference by employers and trade unions. These include subsec- 
tions 1, 2 and 3 of section 76 of the Act, the ones which the complainant alleges have been vi- 
olated by the respondent’s discipline of King, and if the Board is satisfied that the respon- 
dent has violated those sections, section 78(4)(a) of the Act gives it the authority to 
construct an appropriate remedy. The issue in this complaint is whether the dismissal of 
King from teaching in the extension program: 


(a) constitutes interference with the administration of the complain- 
ant (section 76(1)); 
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(b) was influenced by King’s lawful union activity; or 


(c) was influenced by any anti-union motive of the respondent, in- 
cluding attempting to discourage staff from pursuing an active role 
in the complainant’s affairs. 


An important factor in determining that issue is the measure of protection King has under 
the Act when he is teaching in the extension program because, as stated in paragraph 3 
above, this activity is not subject to the collective bargaining procedures of the Act and, 
when he is performing that work, he is not an employee for purposes of the Act. This does 
not mean he is without any protection under the Act, however. He is protected by those sec- 
tions such as section 76(2)(a) and section 76(3) which protect ‘“‘persons’’ against specified 
acts of discrimination, intimidation or coercion by employers or trade unions. He is pro- 
tected also as an employee (in his regular academic role) from those same acts if the discrim- 
ination, intimidation or coercion occurs by penalizing him in respect of his extension teach- 
ing. For example, if he was dismissed (or otherwise discriminated against) in respect of that 
teaching because, as an employee, he was participating in the lawful activities of the union. 


10. The facts in this case are quite clear. On February 9, 1979, King was dismissed 
from teaching in the extension program. This followed closely upon his display of active sup- 
port for the striking support staff which took the form of: not teaching two classes of his ex- 
tension course during the strike; instructing other academic staff not to cross the picket line 
in order to teach their extension classes; maintaining a high-profile on the picket line; and 
not reporting to teach his regular day class on January 31st, the day of the sick-in. In March 
1975 King had been involved actively, as president of the academic staff local union, with 
the adoption of the resolution which as of its date, meant that no academic staff would be 
available to teach in the College’s extension program starting in September 1975. From 
these same facts, however, the parties are seeking to have the Board draw opposing infer- 
ences. This is the usual situation presented to the Board whenever it is dealing with this type 
of complaint, whether it arises under this Act or The Labour Relations Act. The Board’s 
task in determining a complaint is the same under both statutes, even though section 
78(4)(a) of the Act does not contain the reverse onus of proof which is in section 79(4a) of 
The Labour Relations Act and which places the burden of proof on the respondent. The 
Board, under either statute, must determine whether the action complained of was taken 
for reasons which were influenced by anti-union sentiment or by an employee or trade union 
exercising rights under the particular Act. While the respondent in a complaint may estab- 
lish just cause as an explanation for his actions, it is not the Board’s task to determine 
whether there is sufficient or just cause. As the Board stated in De Vilbiss (Canada) Limit- 
ed, [1975] OLRB Rep. Sept. 678, in explaining why just cause alone was not a complete de- 
fence for the employer, ‘“To take any other approach would be to allow anti-union conduct 
to masquerade as just cause.””. Nor does the absence of just cause create a successful case for 
a complainant. The Board’s many decisions dealing with complaints under The Labour Re- 
lations Act that employers have interfered with the rights of trade unions and employees and 
thus have violated the statutory provisions which protect those rights, show clearly that the 
critical element in determining a complaint is whether the employer’s actions contain any 
anti-union motive. This applies in decisions rendered prior to and after the addition to the 
Act in 1975 of section 79(4a). For example, see the Board’s decision in Delhi Metal Products 
Limited, [1974] OLRB Rep. July 450 and the cases cited therein. It also may be construed 
reasonably from these many decisions that the co-existence of union activity and an employ- 
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er’s impugned activity is not sufficient to sustain a complaint that the protective provisions of 
the Act have been violated. It is not necessary under section 76(1) of the Act, however, for 
the complainant to establish any anti-union motive in order to prove interference with its ad- 
ministration (see for example A.A.S. Telecommunications Ltd. and Zipcall Ltd., [1976] 
OLRB Rep. Dec. 751, paragraph 30). 


iit Having regard to the foregoing, then, the case before this Board turns on whether 
in its discipline of King, the respondent was: 


(a) interfering with the administration of the complainant; 
(b) influenced by King’s lawful union activities; or 


(c) seeking to discourage other employees from pursuing an active 
role in the union. 


The complainant is relying on two premises in seeking to have the Board find that the re- 
spondent’s treatment of King violates the Act. First, that the respondent had discriminated 
against King by disciplining him and not the other teacher who did not teach his extension 
class during the strike and that the Board should infer from this discrimination that it was 
based on King’s union activity. Second, King’s activities, including those which the respon- 
dent has admitted taking into account in fashioning its discipline, were the lawful exercise of 
rights under the Act. 


12. The complainant relies for support of its first premise on the claim that King fol- 
lowed an established practice for cancelling night classes when he cancelled his class on Jan- 
uary 30th and also on what the complainant considers to be the unreasonable contrast in the 
severity of the discipline applied to King in respect of teaching in the extension program and 
that applied to him and the two other teachers for their observance of the sick-in. The com- 
plainant contends that most employers would find the sick-in offense to be more grievous 
than the offense of cancelling night classes, therefore it follows that the discipline for the 
sick-in offense should have been the more severe of the two. The fact that the reverse situa- 
tion exists here supports, in the complainant’s view, its contention that the respondent was 
discriminating in its other discipline of King because of his union activity. 


ee In respect of the complainant’s first premise the evidence before the Board is that 
the respondent requires persons teaching in the extension program who find it necessary to 
cancel a class, to notify in advance the appropriate supervisor, or another delegated person 
in the supervisor’s absence. The supervisor (or his delegate) then either agrees to the cancel- 
lation and arranges for the students to be advised, or substitutes some other arrangement for 
the class. There is evidence, also, that in some exigencies the College accepts having the 
teacher cancel the class and notify his supervisor afterwards. Having regard to that evidence 
and in view of the respondent’s stated objective that extension classes were to continue as 
usual during the strike, it was reasonable for the respondent to expect its usual requirements 
for cancellation of a night class to be followed and to discipline King for not doing so. The 
fact that it did not discipline the other teacher is not evidence of discrimination against King 
when, in fact, the other teacher had not cancelled his class (according to his own evidence, 
that decision was made for him by his supervisor) and therefore had not committed a disci- 
plinable offense. Insofar as the discipline for the sick-in is concerned, the respondent ex- 
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plained its course of action on the grounds that the sick-in was almost a total failure and, 
therefore, called for minimal discipline. The respondent deemed this to be the loss of day’s 
pay and a written warning for each of the three offenders. The Board does not find in these 
circumstances any foundation in the complainant’s first premise for inferring the existence 
of an anti-union motive. 


14. Turning to the complainant’s second premise that King’s discipline was influenced 
by his lawful exercise of rights under the Act, the complainant is relying on King’s following 
activities: 


(a) Maintaining a high profile role on the picket line. 
(b) Refusing to cross the picket line to teach his extension course. 


(c) Issuing the instruction to other academic staff, who were teaching 
in the extension program, not to cross the support staff picket line 
in order to teach their extension classes. 


(d) Promoting and communicating to the respondent the 1975 resolu- 
tion that academic staff would not be available to teach in the ex- 
tension program. 


The respondent denies that King’s role on the support staff picket line had any influence 
whatsoever on its discipline even though it followed closely upon King’s active participation 
on the line. Does the mere proximity of the events, with the discipline following the picket- 
ing, prove that the former was caused or influenced by the second? Although the relation- 
ship raises a natural suspicion that the two events are connected, in order to find so, the 
Board believes it must have either evidence which connects the two or which allows the 
Board to draw the inference that they were related. There is no evidence before the Board 
which directly connects the two events and it would be unusual in this type of complaint if 
there was. As for inferring a connection, the Board has already found that the manner in 
which the respondent exercised its discipline does not support an inference of anti-union 
motive and there is no evidence of a pattern of anti-union activity by the respondent. In the 
absence of such evidence, or any other evidence of anti-union motive, there is no basis for 
the Board to draw reasonably the inference that the respondent was motivated or influenced 
to discipline King because of his picket line activities. 


1. The other three activities are ones which the respondent admits taking into con- 
sideration when fashioning King’s discipline. In respect of item (b), while it was not King’s 
bargaining unit which was on strike or his local which was picketing the respondent, it was 
his right to exercise his personal choice between whether to honour the picket line or his 
contractual obligation to teach his extension course. In making the choice to honour the 
picket line and not his contractual obligation, he was doing so at his own risk since this is not 
a right falling within that measure of protection by which he is covered in respect of his ex- 
tension teaching. Nor may it be said that his attempt to encourage other members of the aca- 
demic staff to not cross the picket line to teach their extension courses is a right protected by 
the Act; in fact, it was an attempt to encourage a breach of contract. The incident of the 1975 
resolution did arise during the time when the union and the employee bargaining agent were 
attempting to conclude a collective agreement and King, as president of the academic local 
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union at the College, was involved with the collective bargaining. The resolution was the re- 
sult of the reaction of the respondent’s academic staff to the manner in which the interest ar- 
bitrator was proposing to deal with a legitimate issue of teaching work load in the regular ac- 
ademic program. The resolution, which was promoted by King in his capacity as president, 
was in effect a group decision of the teachers not to renew their individual contracts to teach 
in the extension program. While this decision was made in reaction to a bargaining issue in 
negotiations conducted pursuant to the Act, it was made in respect of an activity outside of 
the Act. King (and the other teachers) had the right to decide whether to make and use the 
decision in order to gain some benefit at the bargaining table. This connection is insufficient 
in the Board’s view, however, to bring the action within that measure of protection available 
to them under the Act. Therefore, while the respondent took all three of these activities into 
account in its discipline of King, it has not violated the Act because these are not activities 
which fall within the protection of the Act. 


16. In summary and for the foregoing reasons, King’s activities in support of the un- 
ion and the respondent’s reaction to them do not either constitute a violation of the Act by 
the respondent or support the inference that the respondent was influenced to discipline 
King by reason of any anti-union motives. 


17: The complainant’s allegation that King’s discipline constituted interference with 
the administration of the complainant is based on its claim that King was disciplined for en- 
gaging in lawful union activities and also on the claim that the respondent’s treatment of 
King was intended to be an example which would discourage other staff from participating 
in lawful union activites. The Board has already disposed of the first ground by the Board’s 
findings on each of those activities. The second ground was contended on the premise that 
King’s actions viewed collectively would be seen by the respondent’s staff as being in sup- 
port of the union and the fact that his discipline followed on the heels of his actions would 
convey the clear message that active support of the union would attract similar retribution 
from the respondent. This contention must fail too, for while that might appear to be the 
case, since each action individually has been found not to provide the basis for establishing a 
violation of the Act, they cannot then be found collectively to establish a violation. 


18. We conclude, therefore, from all of the facts in this matter that the respondent 
had a bona fide concern for its extension program, and as a result, dismissed King from 
teaching in the program for the reasons stated to the Board. It follows that the respondent 
has not violated subsections (1), (2) and (3) of section 76 of the Act, thus the complaint 
brought under section 78 of the Act is dismissed. 


19. The Board’s reasons for dismissing the application for consent to prosecute re- 
main to be dealt with. The Board refused its consent and dismissed the application because, 
even if the respondent’s impugned activity might have supported a prima facie finding that 
the Act had been violated, the Board was not satisfied that a criminal prosecution was con- 
sistent with the promotion of sound industrial relations between either the parties to the ap- 
plication or the parties to the collective agreement. The Board was of the view that if it 
found that conduct to be a violation of the Act, adequate remedy was available under sec- 
tion 78 without recourse to criminal prosecution. While this is a qualification applied by the 
Board in exercising its discretion under section 90 of The Labour Relations Act, it is equally 
applicable to the exercise of the Board’s discretion under section 90(6) of this Act. 
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DECISION OF BOARD MEMBER H. SIMON: 


cf Having regard to all of the facts before us I would have found that the respondent 
had violated subsections (1), (2) and (3) of section 76 of the Act. 


Ze I agree with the Board’s decision to dismiss the application for consent to prose- 
cute for the reasons given. 


0873-79-M; 0900-79-M; 0901-79-M; 0902-79-M Kevin Crow, et al, 
Applicants, v. Amalgamated Meat Cutters and Butcher Workmen of North 
America, AFL, CIO, CLC, Respondent Trade Union, v. Gordons Markets, 
Division of Zehrmart Limited, Respondent Employer. 


Religious Objection — Objection to supporting particular union — Whether religious exemp- 
tion applicable 


BEFORE: M. G. Picher, Vice-Chairman, and Board Members J.A. Ronson and W.F. 
Rutherford. 


APPEARANCES: Gerald Vandezande for applicants; Harold F. Caley and Dennis Sexton for 
respondent trade union; B.D. Mulroney for respondent employer. 


DECISION OF M.G. PICHER, VICE-CHAIRMAN, AND BOARD MEMBER J.A. RON- 
SON; November 19, 1979 


a The Board finds that these applications should and the same hereby are consoli- 
dated. 
ae The respondent trade union holds bargaining rights for employees in a number of 


retail supermarkets of the respondent employer in a bargaining unit covering some eleven 
municipalities in southwestern Ontario. Each of the applicants is employed in a store within 
the bargaining unit and covered by a first collective agreement arising out of minutes of set- 
tlement between the employer and the union dated July 9, 1979. The agreement provides 
for mandatory union membership and the payment of union dues by all permanent employ- 
ees. The four applicants request exemption, pursuant to section 39 of the Act, from those 
obligations by reason of their religious belief. 


Ly Section 39 of the Act provides as follows: 


““(1) Where the Board is satisfied that an employee because of his reli- 
gious conviction or belief, 


(a) objects to joining a trade union; or 


(b) objects to the paying of dues or other assessments to a trade union, 
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the Board may order that the provisions of a collective agreement of the 
type mentioned in clause a of subsection 1 of section 38 do not apply to 
such employee and that the employee is not required to join the trade 
union, to be or continue to be a member of the trade union, or to pay 
any dues, fees or assessments to the trade union, provided that amounts 
equal to any initiation fees, dues or other assessments are paid by the 
employee to or are remitted by the employer to a charitable organiza- 
tion mutually agreed upon by the employee and the trade union, but if 
the employee and the trade union fail to so agree then to such charitable 
organization in Canada under Part I of the Income Tax Act (Canada) as 
may be designated by the Board. 


(2) Subsection 1 applies, 


(a) subject to clause b, to employees in the employ of an employer at 
the time a collective agreement containing a provision of the kind 
mentioned in subsection 1 is first entered into with that employer 
and only during the life of such collective agreement;”’ 


4, In order to succeed the applicants must satisfy the Board that their beliefs are sin- 
cerely held, that they are religious and are the cause of their objection either to being union 
members or to paying union dues. (University of Ottawa [1976] OLRB Rep. Aug. 422.) The 
applicant Kevin Crow is a convert to the Canadian Reform Church. Although he has not yet 
been admitted as a full member, he has been taking lessons for approximately a year with a 
view to becoming a confessing member. The applicants Mel, Corinne and John De Boer are 
brothers and sister. They are all members by baptism of the Canadian Reform Church; Mel 
De Boer is also a confessing member while his brother and sister are, along with Mr. Crow, 
attending regular Bible study sessions in order to become full members of the church’s Chat- 
ham congregation. 


ey The evidence establishes that the applicants’ religious training has led them to a 
conscientious objection to supporting the respondent trade union. In their view the teaching 
of the Bible requires that they submit to the authority of their employer. They believe that 
to associate themselves with a trade union which is adversarial to the employer would be to 
act contrary to the will of God. Their objections are religious in nature and the Board is sat- 
isfied, upon the evidence, that they are sincerely held. 


6. Counsel for the respondent trade union submits that the evidence of the applli- 
cants, with the possible exception of one of them, did not establish that they object to the 
paying of dues to the union but only that they object to joining the union. On that basis he 
submitted that the Board should not exempt at least three of the applicants from the pay- 
ment of dues as required by the collective agreement. In our view that submission is without 
merit. It is clear from the evidence that the applicants have a genuine religious objection to 
lending any support whatever to the respondent trade union. All four applicants prepared 
their applications in consultation with each other and worded them identically. During their 
testimony two of them specifically named the charity to which they would want to donate 
amounts equal to their union dues in the event that their application is successful. The fact 
that their agent did not specifically ask two of them where they would want those monies di- 
rected, a matter in any event to be settled by agreement with the union, does not cause the 


1087 


Board to doubt that their objection goes not only to membership but to the payment of dues 
in support of an organization which is contrary to their religion. 


Je For the foregoing reasons it is hereby ordered that: 


(1) The mandatory union membership provision of the collective 
agreement between the respondent trade union and the respon- 
dent employer entered into on July 9, 1979 does not apply to the 
applicants. 


(2) The applicants are not required to pay any dues to the respondent 
union provided that amounts equal to any dues or other assess- 
ments are paid by the applicants to a charitable organization mutu- 
ally agreed upon by the applicants and the respondent trade un- 
ion. However, if the applicant and the respondent trade union fail 
to so agree then the parties shall inform the Board in writing forth- 
with, including such representations, if any, that each may care to 
make as to the charitable organization to be designated and the 
Board will then designate a charitable organization pursuant to 
section 39(1) of The Labour Relations Act. 


DECISION OF BOARD MEMBER W. F. RUTHERFORD: 


il; I agree with the majority of the Board in granting a religious exemption to Mr. 
Crow, but I dissent from the decision granting the exemption to the other three applicants. 


on Kevin Crow stated that his religious convictions prohibited him from joining any 
trade union even if it was affiliated with a church that he might be a member of. This stated 
position permits the type of relief offered by section 39 of the Act. I therefore concur in 
granting the exemption to Mr. Crow. 


oe However, I would dismiss the application filed by Corinne De Boer, Mel De Boer 
and John De Boer. The collective statements of the De Boers indicated that their knowl- 
edge of trade unions arose from family discussions in their home and that they were not op- 
posed to all trade unions, but would join and support a trade union affiliated with their 
church, The Canadian Reform Church. 


4. There was no evidence presented to the Board to suggest that the objectives and 
policies of the respondent trade union were in conflict with the religious beliefs and practices 
of The Canadian Reform Church. The three De Boers do not object to joining or paying 
dues to all trade unions, but only to a trade union which would place them in conflict with 
the teachings of their church. Thus, as there was no evidence led to establish that such a situ- 
ation would arise by virtue of the De Boers’ membership in the respondent trade union, the 
application by the De Boers ought to be dismissed. 
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0740-79-M Groves Park Lodge, Employer, v. Canadian Union of Public 
Employees and its Local 2103, Trade Union. 


Conciliation — Reference — Whether application for termination of bargaining rights affect- 
ing Minister’s authority to appoint conciliation officer 


BEFORE: Pamela C. Picher, Vice-Chairman and Board Members J. D. Bell and W. F. 
Rutherford. 


APPEARANCES. P. B. Kane for the employer, Mario Hikl and Jim Woodward for the trade 
union. 


DECISION OF THE BOARD; November 15, 1979 


fe This is a reference by the Minister to The Ontario Labour Relations Board pur- 
suant to section 96 of The Labour Relations Act. The Minister has asked the Board to advise 
him as to whether or not he has the authority under The Labour Relations Act to appoint a 
conciliation officer. 


ie The relevant provision of the Act is as follows: 


‘“‘15(1) Where notice has been given under section 13 or 45, the Minis- 
ter, upon the request of either party, shall appoint a conciliation officer 
to confer with the parties and endeavour to effect a collective agree- 
ence 


3% The trade union, CUPE, Local 2103, made a request to the Minister under section 
15 of the Act for the appointment of a conciliation officer. The request was dated June 20th, 
1979 and followed two notices to bargain sent by the union to the employer to which the un- 
ion received no reply. The employer disputes the timeliness of the first notice to bargain but 
acknowledges that the second notice was proper in all respects. 


4. The Board’s hearing of the reference from the Minister was delayed by agreement 
of the parties pending the Board’s determination of an application for termination of the 
trade union’s bargaining rights filed by the employees of the respondent. In a decision dated 
September 24, 1979 the Board dismissed the termination application of the employees. Two 
days prior the hearing scheduled for the section 96 reference and an outstanding section 79 
complainant filed against the employer, new counsel was retained by the employer. The 
newly retained counsel requested an adjournment of both matters to provide him with suffi- 
cient time to become familiar with the case. In view of the circumstances the union con- 
sented to the adjournment. During the time between the originally scheduled hearing in 
September and the date upon which the section 96 application was actually heard in Octo- 
ber, the employees filed a new application for termination. 


St Counsel for the employer argues that the new termination application deprives 
the Minister of authority under section 15(1) of the Act to appoint a concilation officer. 
Counsel argues that the filing of the application for termination places the bargaining rights 
of the union in a state of limbo and that it is impossible to determine whether the union is ac- 
tually a ‘‘party” within the meaning of section 15 until the termination application is fully de- 
termined. 
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6. Counsel for the respondent relied on two decisions of the Board to support his as- 
sertion that an application for termination raises doubts as to the viability of the union’s bar- 
gaining rights: Tidey Construction Co. Ltd., [1966] OLRB Rep. Jan. 749 and Baker Burney 
& McLaren Ltd., [1976] OLRB Rep. March 78. In both cases the Board confirmed the trade 
union’s bargaining rights and in doing so noted the absence of either an application for ter- 
mination of bargaining rights or an abandonment of bargaining rights. On reviewing those 
cases it is abundantly clear that the Board’s references to the application for termination 
were of a general nature. As no application for termination had been made there could obvi- 
ously have been no declaration terminating the union’s bargaining rights so as to raise ques- 
tions about the continuation of the union’s bargaining rights. The Board was not suggesting 
that the mere filing of an application for termination could bring into question the viability 
of the union’s bargaining rights. 


if. The pre-conditions to the appointment of a conciliation officer under section 
15(1) of the Act are that proper notice has been given under either section 13 or section 45 of 
the Act and that a request to the Minister to make the appointment has been made by either 
the trade union holding bargaining rights or the employer of the employees in the bargaining 
unit in question. The Act does not stipulate that an application for termination should in any 
way fetter the Minister’s authority to appoint a conciliation officer. Once a union has at- 
tained bargaining rights for a group of employees it has not only the right but also the duty to 
represent them and bargain on their behalf until those rights have been terminated by the 
Board. 


8. The legislation provides periodic intervals (see section 49 of The Labour Relations 
Act and section 9 of The Hospital Labour Disputes Arbitration Act) where employees are 
given a right to apply to the Board for a declaration terminating the union’s rights as the ex- 
clusive bargaining agent for the employees. The union’s right and duty to bargain on behalf 
of the employees and the employee’s right to apply for a termination of those bargaining 
rights operate concurrently during the open periods provided for employees. The mere 
filing of an application for termination does not dampen the union’s right or attendant duties 
to represent the employees. 


9. If an application for termination, standing alone, were to place a veil of uncer- 
tainty over a union’s right to bargain on behalf of the employees, the rights of all concerned 
would be seriously prejudiced by the lengthy delays in bargaining that would inevitably fol- 
low. Unless the parties agree that bargaining should be deferred pending the determination 
of a termination application, it is in the best labour relations interests of the parties for the 
union and employer to proceed with their negotiations. In this case, for example, the union 
applied for conciliation over four months ago. As noted above, the section 96 reference to 
this Board concerning the appointment of the conciliation officer was originally deferred by 
agreement of the parties pending the resolution of the first termination application. If the 
second termination application could further delay the appointment of the conciliation offi- 
cer and if the application is ultimately dismissed, the further postponment in bargaining oc- 
casioned by these applications would be substantial and seriously prejudice the legitimate 
interests of the union and employees. We might note that if the section 96 reference had 
been heard when originally scheduled in September following the disposition of the termi- 
nation application rather than adjourned for the benefit of employer counsel, the employer 
could not have opposed the appointment of the conciliation officer on the grounds advanced 
in this case because no application for termination would have been made at that time. 
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10. For the reasons set out above, the Board finds that the filing of an application for 
termination does not cast any doubt on the union’s status as a party within the meaning of 
section 15(1). As it is agreed that proper notice was given under section 45 of the Act, the 
Board is of the view that the Minister has the authority to appoint a conciliation officer to 
meet with the parties and endeavour to effect a collective agreement. 


11. As an alternative argument counsel for the respondent contended that if the 
Board confirmed the Minister’s authority to appoint a conciliation officer it should recom- 
mend that the Minister delay the appointment until the termination application is disposed 
of. In view of the mandatory nature of section 15(1) and for the reasons set out above relat- 
ing to the prejudice occasioned by delay, the Board is of the view that an appointment made 
under section 15(1) is an appointment that, in the absence of an agreement of the parties to 
the contrary, should be made forthwith. 


12. In answer to the question referred to this Board by the Minister pursuant to sec- 
tion 96 of the Act, the Board is of the view that the Minister has the authority under section 
15 of the Act to appoint a conciliation officer. 


0096-79-U Clark Millaire, Complainant, v. Canadian Guards Association, 
Local 105, K. B. Watts, R. Tracy, R. O’Brien, R. Butler, Respondents, v. 
Inco Metals Company, Interested Party. 


Duty of Fair Representation - Union acting according to membership wishes — 
Complainant suspended from membership — Union’s internal procedure not affecting fair representa- 
tion of complainant — No violation of section 60 


BEFORE: Rory F. Egan, Vice-Chairman. 


APPEARANCES: S. Wilson and Clark Millaire for the complainant; Ken Watts and Robert 
O’Brien for the respondents; Ross Dunsmore and Eric Fenton for the interested party. 


DECISION OF THE BOARD; November 9, 1979 


ie This is a complaint under section 79 of The Labour Relations Act. The complain- 
ant states that he has been dealt with by the respondents contrary to the provisions of sec- 
tions 60, 63(4), 63(5) and 70(1) of the Act. 


Z The named respondents are all officers of Canadian Guards Association, Local 
105 (hereinafter called ‘‘Local 105’’). Watts was President, Tracy First Vice- President, O’- 
Brien Second Vice-President and Butler Secretary- Treasurer. 


6) The complainant had been the Third Vice-President of Local 105 when the issues 
now before this Board arose. He was under suspension at the time he made this application. 


4. Mr. Millaire gave the only viva voce evidence at the hearing before the Board. We 
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wish to make it clear that none of the written matter signed by Bob Tracy, First Vice-Presi- 
dent of Local 105, and none of the written matter submitted by R. C. Butler, Secretary- 
Treasurer of Local 105, with the Reply has been accepted by the Board as evidence. 


i, The formal complaint is in the following terms: 


“On or about July 27, 1978 the grievor was dealt with by the Canadian 
Guards Association Local 105 of the respondent contrary to the provi- 
sions of sections 60 - 63(4) - 63(5) and 70(1) of The Labour Relations 
Act in that he did on his own behalf or on behalf of the respondent: The 
respondent entered into an interim agreement with Inco Metals Ltd. 
which altered the working conditions of the Collective Agreement be- 
tween the parties, which also was not ratified in accordance with Sec- 
tion 63, O.L.R.A. and which was done in an arbitrary and discrimina- 
tory manner by contravening the Employment Standards Act, the 
Collective Agreement and an earlier arbitration award between the 
same parties. ... 


Local 105, C.G.A. and individual respondents aforementioned have 
also acted in a discriminatory and arbitrary manner, contrary to Section 
60, O.L.R.A., by persecuting the complainant for refusing to affix his 
signature as an officer of the Association to the interim agreement ille- 
gally entered into between the parties.” 


6. Section 60 reads as follows: 


‘“‘A trade union or council of trade unions, so long as it continues to be 
entitled to represent employees in a bargaining unit, shall not act ina 
manner that is arbitrary, discriminatory or in bad faith in the represent- 
ation of any of the employees in the unit, whether or not members of 
the trade union or of any constituent union of the council of trade un- 
ions, as the case may be.”’ 


. Sections 63(4) and (5) provide: 


““(4) A strike vote or a vote to ratify a proposed collective agreement 
taken by a trade union shall be by ballots cast in such a manner that a 
person expressing his choice cannot be identified with the choice ex- 
pressed. 


(5) Any vote mentioned in subsection 4 shall be conducted in such a 
manner that those entitled to vote have ample opportunity to cast their 
ballots.” 


8. Section 70(1) reads as follows: 
‘“‘Where notice has been given under section 13 or section 45 and no col- 


lective agreement is in operation, no employer shall, except with the 
consent of the trade union, alter the rates of wages or any other term or 
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condition of employment or any right, privilege or duty, of the employ- 
er, the trade union or the employees, and no trade union shall, except 
with the consent of the employer, alter any term or condition of em- 
ployment or any right, privilege or duty of the employer, the trade un- 
ion or the employees, 


(a) until the Minister has appointed a conciliation officer or a media- 
tor under this Act, and, 


(i) seven days have elapsed after the Minister has released to the 
parties the report of a conciliation board or mediator, or 


(ii) fourteen days have elapsed after the Minister has released to 
the parties a notice that he does not consider it advisable to ap- 
point a conciliation board, 


as the case may be; or 


(b) until the right of the trade union to represent the employees has 
been terminated, 


whichever occurs first.”’ 


0; The issue arose out of a proposal made by Inco Metals Company (hereinafter 
called “‘Inco’’) with respect to the method of payment to be used and other relevant matters 
in the event of a strike by employees of the company represented by United Steelworkers of 
America. 


Ue A similar formula had been put into effect unilaterally in a previous strike. The 
method of payment introduced by Inco had not been acceptable to Local 105. The latter 
grieved and the matter went to arbitration. The arbitrator held that the existing provisions 
of the collective agreement covering the members of Local 105 should prevail over the for- 
mula used by the company. 


he At a meeting between Inco and Local 105’s Executive on June 30, 1978, Mr. 
McGhee, an industrial relations representative for the company, presented a formula to 
cover the matters referred to above. He asked the Executive Committee to have the mem- 
bership ratify the proposal in order to avoid a situation similar to that dealt with in the arbi- 
tration case. 


12. Mr. Millaire testified that at the meeting of June 30th he had indicated that he did 
not find the formula acceptable and that the only thing he agreed with was the suggestion 
that acceptance should only follow ratification by the membership. 


BE A meeting of the membership of Local 105 was held on July 4th in two sections in 
order to accommodate members working on different shifts. The Minutes of this meeting 
were filed with the Board. Beside a marginal note of an item ‘“‘Report of Officers’, the fol- 
lowing appears: 


‘““K. Watts reported on the meeting with INCO Metals Co. on June 30, 
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1978, about the work stoppage and the method of calculation of pay 
and other points mentioned at the meeting. 


There will be no regular membership meeting in August, but a letter 
will be sent to all members requesting ideas for negotiations. 


Moved by D. Whitman, Seconded by L. McGrayne, that K. Watts re- 
port be accepted and the executive be authorized to respond as they 
saw fit.” 


14. Mr. Millaire stated that a difference of opinion arose between himself and the 
other four members of the Executive as to what the membership had intended by the mo- 
tion. It was Millaire’s firm conviction that the motion amounted to a complete rejection of 
the company’s proposal and took issue with the inclusion in the Minutes of the words indi- 
cating that the Executive were authorized to respond as they saw fit. It was his evidence that 
the motion was simply to reject the proposal and go back to the company and tell them. 


13: The next regular general meeting of the membershi» was held in September. Mr. 
Millaire testified that the Minutes of the July meeting containing the phrase “as they saw fit” 
were read and adopted as read wit..out objection by anyone. Mr. Millaire testified that he 
voted against the adoption of the July Minutes but he said he felt it was too late at that meet- 
ing for him to say anything to the membership to the effect that the Minutes were wrong. It 
is to be observed, however, that none of the members present at that meeting and to whom 
the minutes were read raised any objection as to their accuracy. 


10. A meeting was called by the President of Local 105 by notice posted on July 17, 
1978 for a special meeting for July 20, 1978, the purpose being to discuss the company’s of- 
fer. Mr. Millaire told the Board that the company’s offer was discussed. He said it was a long 
and detailed discussion. There was also some discussion concerning the parent body’s by- 
laws with respect to meetings. Mr. Millaire stated that during the course of the meeting the 
President of the Local adjourned the meeting and called a “‘meeting within the meeting” to 
decide whether the offer should be accepted. Mr. Millaire objected to this procedure which 
he maintained invalidated the meeting and its results. 


Ng A motion was made at this meeting that the company’s proposal be adopted sub- 
ject to clarification on how guards might be flown in and out of the plant in the event of a 
strike. The motion was carried unanimously. 


18. There is no doubt whatever on the basis of Mr. Millaire’s own testimony that the 
question of acceptance of the proposal was put to the membership and that the membership 
accepted the proposal on the terms indicated above. 


19. As a result of this meeting, a document was signed by the appropriate officers of 
the company and by the Executive of the Local, except for Mr. Millaire. Mr. Millaire re- 
fused to sign because the document contained the words: “It is understood that this method 
of repayment is acceptable to the Executive and ratified by the membership of the Canadian 
Guards Association’. 


20. Mr. Millaire took the firm position that the membership had not ratified the pro- 
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posal and that the union was acting in bad faith in signing the document containing assur- 
ances to the company that he felt were contrary to the facts. 


21. As the result of his refusal to sign the document, Mr. Millaire was charged by his 
Local with a violation of the Constitution of the Canadian Guards Association and with fail- 
ure to carry out the mandate of the membership by a Trial Board set up under the Constitu- 
tion. This board was made up of J. Douglas Wiltsie, President (Executive Board Canadian 
Guard Association), Mr. I. Scagnetti, Member Local 107 (non-affected Local) and Mr. D. 
J. Dale, Member of Local 105 (member of affected Local). It was the decision of this board 
which led to Mr. Millaire’s suspension to which earlier reference was made herein. 


22% It is of interest to note that this Trial Board gave as its opinion that the July 20, 
1978 meeting was, in fact, a legally-constituted meeting. 


Zot It should also be noted that Mr. Millaire launched a grievance under the collective 
agreement with respect to the method of payment which had been put into effect following 
the signing of the document, but did not pursue it beyond the first stage. 


24. Mr. Millaire’s overall position was that the whole of the proceedings leading up to 
the signing were factors in a total transaction carried out by the four other members of the 
Executive acting in bad faith. In addition to the procedural faults which he alleged, he also 
argued that the second meeting was called when a large number of the membership were on 
holidays. We might say at this point that holiday schedules which were not produced had 
been arranged prior to this occurrence and we are convinced that nothing turns upon this as- 
pect of the case. 


Pas). Mr. Millaire testified that the crux of the matter was that four members of the 
Local’s executive thought that they had been authorized by the membership to do some- 
thing, whereas he thought that they had not been so authorized. On the basis of that evi- 
dence it can only be concluded that an honest difference of opinion existed between Millaire 
and the other executives of the Local. The mere fact that four of the executives drew a con- 
clusion different from that reached by Millaire does not reflect upon the good faith of either 
side. Good faith is the issue before this Board and not the question as to who is more likely 
to have been correct on the basis of numbers, although that factor cannot be ignored. 


26. It is equally plain that there was a difference of opinion between Millaire, the Ex- 
ecutive and, apparently, the membership of the union itself, with respect to procedural mat- 
ters. (This issue, as we have indicated, was dealt with by the Trial Board and, according to 
that authority, Mr. Millaire’s objections on procedure were not valid.) There is, however, as 
far as the evidence with respect to the issue before the Ontario Labour Relations Board is 
concerned, nothing from which it might be reasonably inferred that the respondents were 
acting in bad faith or with motives adverse to the general interest of the membership in pro- 
ceeding as it did. Mr. Millaire argued that the calling of the second meeting was inconsistent 
with the “respond as they saw fit” position of the other four executives. The respondents, on 
the other hand, maintain that it was entirely consistent with the mandate to do as they saw 
fit. However that may be, it remains clear, beyond any shadow of a doubt, that at the second 
meeting the membership gave full authority to the Executive to accept the company’s pro- 
posal. 
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21. The precise question before the Board is whether the respondents have acted in 
bad faith contrary to section 60 of the Act. It is plain that at all important stages of the pro- 
ceedings which commenced with the June 30th meeting with Inco, the respondents only 
acted after consultation with and following the approval of the membership. In such circum- 
stances they cannot be said to have acted in bad faith and this is so no matter what might be 
said as to conformity or the lack thereof with internal union procedures or the provisions of 
section 63 of the Act. 


28. In light of the fact that the respondents followed what they, with reasonable 
cause, saw to be the will of two membership meetings, they cannot be said to have been act- 
ing contrary to the provisions of section 60. On the basis of all of the evidence the Board 
finds that the respondents did not act in bad faith as alleged nor did they do anything that 
was arbitrary or discriminatory in their representation of the employees in the bargaining 
unit. 


29. Mr. Millaire, as indicated earlier, took the position that the respondents, in the 
setting up of the Trial Board which resulted in his subsequent suspension by that Board, 
acted in a discriminatory and arbitrary manner toward him contrary to section 60 of the Act 
and that this was further evidence of bad faith on their part in the matter of the proposal. 


30. Section 60 of the Act has been set out above. The section, it must be noted, relates 
to the question of union representation of employees within the unit. It is only where the 
abuse of the union’s Constitution and Bylaws are shown to have brought about a breach of 
the duty of fair representation under section 60 that the Board will concern itself with such 
matters. 


Si. Nothing of that nature exists in the instant case. The charges which gave rise to the 
Trial Board and, of course, the decisions which it reached were all subsequent to the repre- 
sentation issue and did not affect its outcome. Furthermore, the Board cannot accept the 
proposition put forward by Mr. Millaire that the constitutional procedures set in motion by 
the respondents which resulted in his trial amount, as he suggests, to evidence supporting 
the allegation of bad faith with respect to the signing of the proposal. 


B2: In the result the Board finds that the respondents have not acted in bad faith as al- 
leged and, further, that they have not acted in any manner that was arbitrary or discrimina- 
tory within the meaning of section 60 of The Labour Relations Act. 


O35. The complaint is accordingly dismissed. 
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1775-78-M_ Labourers’ International Union of North America, Local 527, 
Applicant, v. John Entwistle Construction Limited, Respondent, v. Employer 
Bargaining Agency, Intervener. 


Abandonment — Arbitration — Bargaining Rights — Reconsideration — Section 112a — 
Whether Board may reconsider section 112a decision — Board finding abandonment of bargaining 
rights — Whether Board exceeding jurisdiction 


BEFORE: N. B. Satterfield, Vice-Chairman and Board Members H. J. F. Ade and W. F. 
Rutherford. 


APPEARANCES: A. M. Minsky and M. Paperny for the applicant, A. M. Rock and D. N. 
Corbett for the respondent, G. Grossman for the intervener. 


DECISION OF THE BOARD; November 1, 1979 


Is The applicant has asked the Board to reconsider and revoke its decision dismiss- 
ing the applicant’s referral of a grievance in the construction industry under section 112a of 
The Labour Relations Act. In that decision, [1979] OLRB Rep. March 211, the Board found 
that the bargaining rights on which the applicant was relying for the assertion of its grievance 
had been abandoned prior to the filing of this referral. The Board held hearings to receive 
the representations of the parties on the request for reconsideration and also to hear their 
arguments on the issues of law on which the applicant was relying to have the Board revoke 
its decision, should the request be granted. 


nn Before dealing with the parties’ representations, the Board deems it useful to 
summarize the facts on which the Board relied in its decision. The international, following 
certification by the Board on October 22, 1970, attempted and failed to negotiate a collec- 
tive agreement with the respondent and, by virtue of a ‘‘no board” report issued by the Min- 
ister of Labour on May 19, 1971, was in a lawful strike position by June 4, 1971. From May 
1971 until this referral, the only evidence of activity by the international or the applicant 
with respect to the respondent indicates that the international picketed three separate pro- 
jects on which the respondent was engaged in 1971, 1973 and 1976 and also sought the co- 
operation of clients and potential clients of the respondent in not letting contracts to the re- 
spondent as long as it did not have a collective agreement with either the international or the 
applicant. The international had not given the respondent any notice expressing a desire to 
bargain or submitted any proposal that would form a basis for a collective agreement. Nor 
had it exercised any rights under the Act on its behalf or that of its members. During this 
same time the respondent continued in business, determining, without consulting with or 
getting the consent of the international or the applicant, the terms and conditions of employ- 
ment of the employees in the unit for which the international was certified. In these circum- 
stances, the Board found that the international had abandoned its bargaining rights with re- 
spect to the employees of the respondent. 


by The grounds upon which the applicant is seeking reconsideration are that the 
Board is without jurisdiction to terminate bargaining rights on a finding that a trade union 
had abandoned its bargaining rights and more particularly, in the alternative, that the Board 
made its decision in error because it did not have the opportunity to take into account the ef- 
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fect of the judgment of the Court of Appeal for Ontario in Re Shopmen’s Local Union No. 
734 and Brayshaws Steel Ltd., et al, [1972] 2 O.R. 549, and thus did not have before it when 
rendering its decision the full argument of the parties on this important point of law. Appli- 
cant counsel submitted that the parties have a right to argue fully before the Board on an im- 
portant issue of law; that the Board should hear that argument and “‘take a second look at its 
decision’. 


4, The respondent argued that the Board, when sitting as an arbitrator, was functus 
officio when it rendered its decision in this matter in the first instance. The respondent con- 
tends, therefore, that the Board is without jurisdiction to reconsider its decision, i.e., the 
discretionary authority available to the Board in section 95(1) of the Act is not available to it 
in these circumstances. The Board cannot agree with this contention. While the Supreme 
Court of Ontario (Divisional Court) in its decision in Master Insulators Association of On- 
tario, Incorporated, July 18, 1979 (as yet unreported), did find that the Board, when pro- 
ceeding under section 112a of The Labour Relations Act, was an arbitrator and thus ex- 
cluded from Part I of The Statutory Powers Procedure Act, 1971, S.O. 1971, c. 47, it 
suggested that the Board could exercise its other powers under the Act in section 112a pro- 
ceedings. This decision, in the Board’s view, does not restrict it in any way from exercising 
the powers given to the Board under The Labour Relations Act, including the powers given 
to it by sections 92 and 95. Therefore the Board in this case has the authority to decide 
whether it should reconsider its decision. 


os The Board exercises its jurisdiction under section 95(1) of the Act to reconsider 
and vary or revoke any decision with care and caution in order not to undermine the finality 
of its decisions and, as stated by the Board in Canadian Union of General Employees, [1975] 
OLRB Rep. April 320: 


“‘Generally, the Board will not reconsider a decision unless a party pro- 
poses to adduce new evidence which could not previously have been ob- 
tained by reasonable diligence and the new evidence is such that, if ad- 
duced, it would be practically conclusive or a party wishes to make 
representations or objections not already considered by the Board that 
he had no opportunity to raise previously.” 


These are general standards which the Board has developed as guidelines and which are use- 
ful not just to guide the Board in making its decisions, but also to allow parties who may be 
affected by the Board’s decisions some degree of certainty of what to expect from the 
Board. While it is important for the purpose of certainty that these standards generally be 
adhered to, it is equally important that they not be followed inflexibly. Although neither of 
the two conditions precedent stated in the Canadian Union of General Employees case, 
supra, are satisfied here, the request does raise significant and important issues of Board 
policy and for this reason the Board will review its decision to determine if it should vary or 
revoke the decision. 


6. Applicant counsel argued on three levels in support of its request that the Board 
revoke its decision. First, he continued to pursue the argument that the Board had exceeded 
its jurisdiction on the grounds that there was no statutory authority for the Board’s policy of 
abandonment on which it had relied, hence it was without jurisdiction to apply it. Second, 
counsel argued that the Board’s various decisions in respect of abandonment of bargaining 
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rights are inconsistent, some contradicting the one under reconsideration here, and thus 
raise the question of whether there is in fact a Board policy. Third, the Board was dealing 
with the referral of a grievance under section 112a of the Act, not an application for termina- 
tion of bargaining rights, therefore, it should not have looked beyond the international’s 
certificate and the international’s authorization of the applicant to act for it; in doing so, not 
only was the referral dismissed but bargaining rights were terminated. 


Ts The applicant’s first (and principal) argument is best summarized by referring, as 
applicant counsel did at the hearing, to his letter seeking reconsideration wherein he stated: 


‘“,., we request that the Board ... revoke its decision in this matter ... 
on the grounds that the Board has acted without or in excess of its statu- 
tory authority and jurisdiction under this Act by its observance of a pol- 
icy concerning the ‘abandonment of bargaining rights’ and has thereby 
unlawfully terminated the bargaining rights for the subject employees 
held by Labourers’ International Union of North America (‘the Trade 
Union’). Simply put, the Board may only terminate a trade union’s bar- 
gaining rights in accordance with the express provisions of the Act, 
namely, at the time(s), in the manner and for the reasons set forth in the 
Act and accordingly, the Board has no inherent or equitable authority 
to terminate the Trade Union’s bargaining rights by application of a 
policy concerning the abandonment of bargaining rights, as it pur- 
ported todo....” 


Counsel elaborated his argument at the hearing by pointing out that the Act specifically pro- 
vides for the termination of bargaining rights in sections 48 through 51. Section 48 termi- 
nates automatically bargaining rights existing under a collective agreement if the Board cer- 
tifies another trade union to represent the same employees and no Board declaration is 
needed to effect the termination. The remaining sections require a declaration from the 
Board terminating bargaining rights whether a representation vote is held or not. Only sec- 
tion 49 makes any reference to what might be referred to as abandonment where, in subsec- 
tion 5, it states: ‘‘..., where the trade union concerned informs the Board that it does not de- 
sire to continue to represent the employees in the bargaining unit, the Board may declare 
that the trade union no longer represents the employees in the bargaining unit.”. Counsel 
maintained, therefore, that the Board’s authority to declare bargaining rights to be termi- 
nated is to be found only in sections 49 through 51 of the Act and it is only within the narrow 
meaning of section 49(5) that the Board might make such a declaration on a finding of aban- 
donment. The applicant further contends that the Board may only terminate the bargaining 
rights of a trade union in accordance with the express provisions of the Act, since the Board 
has no inherent or equitable authority. In so stating, the applicant is relying on the decision 
of the Court of Appeal for Ontario in Re Shopmen’s Local Union No. 734 and Brayshaws 
Steel Ltd., et al, supra, and the decision of the Divisional Court, in which it followed 
Brayshaws, in Re Libby, McNeil and Libby of Canada Ltd., and United Automobile, Aeros- 
pace and Agricultural Implement Workers of America, et al, (1978), 21 O.R. (2d) 340, re- 
versed on procedural grounds, (1978), 21 O.R. (2d) 362 (C.A.). 


8. The Board found in Brayshaws Steel Ltd., [1970] OLRB Rep. Feb. 1297 that a 
collective agreement within the meaning of the Act was in existence between one trade un- 
ion and an employer and then held that, because the agreement had been executed “‘in the 
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shadow of the organizing campaign” of a second trade union, the agreement was inopera- 
tive and thus not a bar to an application for certification from the second union. The Court 
of Appeal quashed the Board’s decision and at pp. 555 and 556 Jessup, J.A. held: 


“The question therefore is whether the Board had the power to make 
the vitiating declaration that it did. No such express power is asserted 
but it is said that such a power is to be implied from the words in s. 5(1) 
of the statute, ‘are not bound by a collective agreement’. These words 
are said to empower the Board not only to find whether there is in exist- 
ence a collective agreement within the meaning of s. 1(1)(c) and to find 
the employees affected by it but also to find, on the application of such 
equitable principles as the Board may think proper, whether the agree- 
ment is operative for any purposes. Clearly the Board has no inherent 
jurisdiction. Since its powers are statutory they must be found in clear 
language of necessary intention. In my opinion the only powers confer- 
red on the Board by s. 5(1) are to ascertain whether a collective agree- 
ment within the meaning of s. 5(1) exists and to determine the persons 
such agreement affects; the words ‘bound by’ in s. 5(1) simply express 
the legal result of s. 37 [now s. 42] of the statute. That section binds the 
Board as well as the parties to a collective agreement. In my view the 
quoted words from s. 5(1) could read, in the same sense, ‘are not in- 
cluded in (or affected by) a collective agreement’. Where the Legisla- 
ture has deemed it expedient for the Board to have power to render a 
collective agreement inoperative, it has granted the power by express 
words as ins. 45a(4) [enacted 1964, c. 53,s.5; rep. & sub. 1970, c. 85,s. 
20(2) (now s. 52(4))], an express grant of power which would be redun- 
dant if the Board has the equitable jurisdiction contended for. It is also 
significant that ss. 39, 42, 43 and 44 [now ss. 44, 48, 49 and SO] also ex- 
pressly provide that, upon certain findings by the Board, collective 
agreements cease to operate.” 


The Board, in Libby, McNeil & Libby of Canada, Ltd. , [1977] OLRB Rep. June 390, de- 
clared void a collective agreement from the time of a wage roll-back imposed by the Anti- 
Inflation Board. The Divisional Court quashed the Board’s decision and at p. 358 of the 
Court’s judgment, supra, it held: 


“T am unable to find any difference in principle between the problem in 
the Brayshaws case and the one under judicial review here. The power 
of the Labour Board to declare an agreement to have been terminated 
or inoperative has been dealt with specifically in the following sections: 
ss. 40, 41(1), 42, 44(1) and (3), 49(6), 50, 52(4), 55(6)(a) and (b), 
118(6)(a). 


Nowhere in the statute is there found power given specifically to the 
Board to declare that a collective bargaining agreement valid and in 
force, is rendered null and void by reason of the ruling made under the 
anti-inflation legislation. 


Section 95 does not aid the Board in this respect. That section does not 
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confer jurisdiction upon the Board but merely characterizes the juris- 
diction and power which the statute otherwise confers.”’ 


and at p. 361: 


“In my view, however, the particular problem with which we are con- 
cerned here was one that should be dealt with simply on the ground that 
the Board has no jurisdiction to embark upon this consideration. This 
Board does not have residual, general, equitable or inherent jurisdic- 
tion and must operate within those specific powers given to it under its 
creating statute.” 


9. The applicant contends that the Board has adopted the reasoning in Brayshaws in 
two cases and refused in them to apply its “‘abandonment”’ policy in factual situations similar 
to the case at hand. These are: The Frid Construction Company, Limited, [1975] OLRB 
Rep. March 146 and Dravo of Canada Limited, [1977] OLRB Rep. Sept. 568. Applicant 
counsel cited also as authority that the Board has recognized that it has no inherent or equi- 
table jurisdiction, the Board’s decision in Christie, Brown & Company Limited, et al, [1975] 
OLRB Rep. June 524 in which it stated: 


‘“‘The Board has learnt through experience that it lacks jurisdiction to 
impose and remove bars to applications for certification unless ex- 
pressly instructed by a fair interpretation of the legislation. Otherwise 
what may appear ‘equitable’ to one party will surely be viewed as ‘arbi- 
trary’ by the opposite party.” 


10. The applicant relied on the Frid and Dravo decisions also to support its second ar- 
gument that the Board has been inconsistent in its decisions finding that bargaining rights 
have been abandoned to an extent that doubt is created as to the existence of a policy on 
abandonment. In Frid, supra, the Board was dealing with an application for certification in 
which an intervener had raised as a bar to the application a claim that it possessed bargaining 
rights by virtue of a subsisting collective agreement. The Board found that the agreement 
did not include bargaining rights for the employees affected by the application, but found 
that the intervener still held bargaining rights created by a certificate issued some 20 years 
prior to the application, stating as follows: 


“There remains for consideration the question of whether intervener 
#2 currently holds bargaining rights for reinforcing rodmen quite apart 
from the provisions of the collective agreement referred to in paragraph 
7 herein. The Board has not terminated the bargaining rights of inter- 
vener #2 with respect to reinforcing rodmen and since the decision of 
the Ontario Court of Appeals which was referred to in paragraph 22 
herein, there is some considerable doubt concerning whether the Board 
may find abandonment of bargaining rights in this application. In the 
result, the Board finds that intervener #2 still possesses bargaining 
rights for reinforcing rodmen within the geographic area defined in the 
certificate issued by the Board on February 10, 1955.” 


The decision of the Ontario Court of Appeals referred to therein is re Brayshaws, supra. 


1101 


The Board’s statement must be viewed in context with the other findings of the fact in the 
decision. It is evident from those facts that the conduct of the intervener and the respondent 
during the intervening 20 years would not support a finding that the intervener had aban- 
doned its bargaining rights. In Dravo the Board was dealing with a question as to the author- 
ity of the Minister of Labour to appoint a conciliation officer under section 15 of the Act. 
One of the issues which faced the Board was a claim that the trade union which was seeking 
conciliation had abandoned its barganing rights because four years had elapsed between the 
expiry of the collective agreement and the trade union giving notice to bargain. The Board 
found that the employer, who was in the construction business, had not employed any em- 
ployees in the trade for which the trade union held bargaining rights during this period and, 
in setting aside the issue, stated: “*..., the Board is of the view that the facts set forth in the 
reference would not support a finding of abandonment of bargaining rights by the trade un- 
fon.”’. 


fl. In respect of his third argument, counsel for the applicant contended that it is a 
matter of evidence and record that the international had been granted bargaining rights by 
the Board (the Board’s certificate dated October 22, 1970); then had exercised those rights 
(the ““No Board” report dated May 19, 1971 issued by the Minister of Labour); and at no 
time prior to the Board’s decision now under reconsideration had the Board entertained an 
application for termination of those bargaining rights. Therefore, when the Board was con- 
sidering the applicant’s section 112a referral and neither the respondent in its reply nor the 
intervener had challenged the applicant’s bargaining rights, the Board should have dealt 
only with the preliminary issue of whether there was a collective agreement binding the ap- 
plicant and the respondent. When the Board looked beyond the prima facie proof of bar- 
gaining rights to the question of abandonment, the result was that those rights were pur- 
ported to be terminated by the Board relying on its policy concerning the abandonment of 
bargaining rights, a policy which the applicant contends is without any statutory basis. 


a2. Turning first to applicant counsel’s able argument that the Board, in the absence 
of express authority in the Act, acted without jurisdiction in terminating the bargaining 
rights of the international, the Board, with respect, is unable to agree with counsel that the 
principles established by the Courts’ decisions in Brayshaws and Libby, McNeil, supra, are 
applicable to this case. The Board has both the right and the responsibility to make findings 
of fact in any proceeding under the Act. In this case it made a finding of fact that the interna- 
tional had not exercised its bargaining rights between 1971 and the filing of this referral by 
the applicant. While this finding affected the bargaining rights of the international (an 
through it the applicant), it is not the Board which has acted to terminate the bargaining 
rights; rather, it is the international (and/or the applicant) which, by its failure to act, has 
voluntarily given up its bargaining rights. The Board, in a proceeding under section 112a of 
the Act wherein the applicant is relying on the international’s bargaining rights, is finding as 
fact that those rights have been voluntarily abandoned. The Board’s policy or principle of 
abandonment is the accumulated result of similar findings of fact in a variety of proceedings 
under the Act since the case of Guelph Cartage Co., 55 CLLC $18,108 in 1955. See the 
Board’s decision in J. S. Mechanical, [1979] OLRB Rep. Feb. 110 at paragraph 4 for a re- 
view of some of the types of proceedings in which the Board has found on the facts that bar- 
gaining rights had been abandoned. 


5. The applicant’s contention that the Board has adopted the Court of Appeal’s rea- 
soning in Brayshaws in the Board’s Frid and Dravo decisions is based, in respect of Frid, on 
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the quotation from that decision in paragraph 10 herein and, in respect of Dravo, from the 
statement: ““The employer referred to several decisions of the Board which enunciated the 
proposition of the abandonment of bargaining rights by trade unions. Some of these deci- 
sions were written before (and some after) the decision of the Ontario Court of Appeal in 
Brayshaws Steel Ltd. ...’’. These statements are clearly situations in which the Board is stat- 
ing, obiter dicta, that Brayshaws may cast some doubt on the principle of abandonment and 
are not adopting statements. The Board in each case made a finding of fact on the abandon- 
ment issue. In Christie, Brown, the Board was dealing with the request of an incumbent un- 
ion to bar an application for certification by the Board using its jurisdiction in an equitable 
manner to import the “‘no raid” provisions of the Canadian Labour Congress’ constitution. 
The Board rejected this request stating as quoted in paragraph 9 herein, then referred to the 
Board’s exercise of “‘equitable”’ jurisdiction in its Brayshaws decision and the Court of Ap- 
peal’s treatment of that decision. That situation is clearly distinguishable from the instant 
case wherein the Board is not purporting to exercise any equitable jurisdiction, but rather is 
making a finding of fact. 


14. The Board, with respect, cannot agree with the applicant’s argument that the 
Board’s decisions in Frid and Dravo contradict the Board in this case and indicate an incon- 
sistency in application of the policy of abandonment such that it creates doubt as to the exist- 
ence of the policy. As the Board stated in J. S. Mechanical, supra, ‘‘Whether a union has 
abandoned its bargaining rights is a matter which must be assessed on the facts of each indi- 


vidual case, ...”’. The facts in Frid and Dravo readily distinguish those cases from the instant 
one. 
15: Turning now to the applicant’s third argument, in its referral of a grievance to the 


Board, the applicant was attempting to assert rights which it claimed to have under a provin- 
cial agreement within the meaning of section 125(e) of the Act. In order to be successful in 
asserting this claim, the applicant not only had to prove that agreement (which was chal- 
lenged by the reply filed by the respondent) but, in order to prove that the respondent was 
bound by that agreement through operation of section 134(2) of the Act, the applicant had 
to establish that it held bargaining rights for the respondent’s employees. It was for this pur- 
pose that the applicant tendered in evidence the international’s certification and the “No 
Board” report. The Board, faced with evidence indicating the possibility that bargaining 
rights were last exercised in 1971 and having regard to its experience over more than 20 
years with fact situations in which trade unions have failed to exercise their bargaining 
rights, the Board itself questioned whether the international (and therefore the applicant) 
still possessed bargaining rights. If the applicant did not possess bargaining rights when it 
made its referral, the Board was without jurisdiction to hear the grievance. Applicant coun- 
sel’s argument infers that even if he was not challenging the validity of the Board’s policy of 
abandonment, the Board itself should not have raised an issue not raised by the parties 
themselves. With this we cannot agree on two grounds: on the evidence (or absence of it) 
which was before the Board at the time and on the Board’s responsibility in any proceedings 
before it under the Act. Simply put, the evidence did not establish the existence of the appli- 
cant’s bargaining rights at the time it was attempting to assert them. On the second point, 
surely even though it is a matter of Board practice generally that parties to proceedings be- 
fore it conduct their own cases, it is elementary that the Board should require the parties to 
address any question which is essential to the Board’s determination of the issues before it in 
those proceedings. 
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16. For all of the foregoing reasons, the Board finds no grounds for varying or revok- 
ing its decision and hereby reaffirms it. 


1495-79-R United Plant Guard Workers of America Local 1962, Applicant, 
v. McDonnell Douglas Canada Ltd., Respondent, v. Canadian Guards 
Association, Intervener. 


Collective Agreement — Document meeting statutory definition — Whether internal union 
constitutional irregularities causing Board to set aside agreement 


BEFORE: E. Norris Davis, Vice-Chairman, and Board Members J. D. Bell and W. F. 
Rutherford. 


APPEARANCES: R. Ross Wells, James Thomson and Watson Cook for the applicant; Robert 
McComb and James Dollery for the respondent; Pamela Sigurdson and D. Wittsie for the in- 
tervener. 


DECISION OF THE BOARD; November 27, 1979. 
Up This is an application for certifiction. 


2. The respondent and the intervener take the position that the application is un- 
timely because of a subsisting collective agreement entered into on May 2, 1979 which con- 
tinues to operate through to January 16, 1981. The applicant seeks to have the Board set 
aside the collective agreement on the grounds that the intervener failed to comply with its 
own Constitution in the process of ratifying the collective agreement. 


3. There is no dispute that the intervener was certified by this Board on January 23, 
1978 and that subsequent negotiations were conducted and culminated in the document re- 
ferred to above. The applicant represents that the failure on the part of the intervener to 
comply with its Constitution relates to the intervener not swearing in or accepting persons as 
members of the intervener prior to holding a vote to ratify the collective agreement. 


4, The Board made an oral ruling which it now confirms that the document submit- 
ted is an agreement in writing between an employer and a trade union representing employ- 
ees of that employer containing provisions respecting terms or conditions of employment, 
and therefore a collective agreement within the meaning of section 1(1)(e) of the Act. No at- 
tack is made by the applicant as to any deficiency in the essential elements required to exist 
to bring the document within the meaning of section 1(1)(e) save that there may have been 
some constitutional irregularities on the part of the intervener preceding the execution of 
the document and that these render the document a nullity. 


of In our view these are not circumstances such as should cause the Board in this pro- 
ceeding to enter on an enquiry. The manner of ordering and administering the internal af- 
fairs of a trade union in circumstances such as these, may found a claim by those affected, 
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namely the members of the trade union, in some other proceeding or some other forum but 
does not provide the Board with authority to find that a document which on its face clearly 
falls within the meaning of the statutory definition of a ‘“‘collective agreement”’ is nonethe- 
less not a collective agreement. We believe this conclusion to be well within the rationale of 
the case of Brayshaws Steel Ltd. [1972] 2 O.R. 549; 26 D.L.R. (3rd) 153. 


6. The Board finds that the application is untimely and therefore is dismissed. 


1207-79-U International Molders & Allied Workers Union, Complainants, 
v. Rehau Plastiks of Canada Limited, Respondent. 


Discharge — Strike - Employer discharging grievor during lawful strike — Grievor attempt- 
ing to damage company property — Whether activity lawful — No anti-union motive established 


BEFORE: N. B. Satterfield, Vice-Chairman and Board Members C. G. Bourne and M. J. 
Fenwick. 


APPEARANCES: Edward C. Witthames and Gordon Plancke for the complainant, D. I. 
Wakely, O. Braganza and D. Mueller for the respondent. 


DECISION OF VICE-CHAIRMAN, N. B. SATTERFIELD AND BOARD MEMBER C. G. 
BOURNE; November 2, 1979 


i. In this complaint filed under section 79 of The Labour Relations Act the complain- 
ant has alleged that the grievor, Terry Riddell, has been dismissed by the respondent con- 
trary to section 58 of the Act. 


2h The facts in this case are few and relatively simple. The complainant began a law- 
ful strike against the respondent September 7, 1979 for a first collective agreement. The 
grievor, who is chairman of the plant committee (a position he has held since the complain- 
ant was certified by the Board) and a member of the complainant’s negotiating committee, 
was dismissed by the respondent on September 13, 1979 while participating in the strike. 
These are agreed facts, the remaining ones are derived from the evidence of the respon- 
dent’s witnesses; none were called by the complainant. 


35 The respondent had arranged through the organization providing security serv- 
ices at its plant to rent a van for the respondent and supply a driver for the van. The van was 
being used to transport non-striking personnel between their residences and the plant. On 
the night of September 12, 1979 there was an incident involving the van while it was stopped 
at a picket line at the entrance to the plant property. The grievor was observed by one of 
three policemen from the Prescott police force on duty at the picket line with his right hand 
on an object under the van’s right front tire. It was a hard plastic object, pointed and shaped 
like a three-sided arrowhead approximately two inches to two and one-half inches high. It 
was attached to a flat rubber base approximately one-half inch thick and two and one-half 
inches square. As a result, the grievor was arrested by that policeman and charged with at- 
tempting to commit mischief by damaging and attempting to damage a tire of the van. 
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4, The next morning the plant manager, Mr. Braganza, received a report of the inci- 
dent from the van driver and was informed of the grievor’s arrest. Braganza contacted the 
chief of police and confirmed the grievor’s arrest and charge. He spoke also to some of the 
employees who had been in the van as well as to the security guards who had been on duty 
inside the entrance gate. Next he conferred with two of his superiors and then decided to dis- 
miss the grievor, which he did by letter dated September 13, 1979, which contains the fol- 
lowing statement: 


“This is to advise you that your services are being terminated effective 
today due to your illegal activities in attempting to damage Company 
property, for which you were arrested by the Police yesterday eve- 
ning.” 


While the grievor is the only employee who has been dismissed since the strike started, he is 
also the only employee who has been identified with an offence against company property or 
any other disciplinable act. 


D, Section 58 of the Act protects an employee from dismissal or other retaliatory 
forms of action by an employer because the employee has exercised rights under the Act; 
particularly the right expressed in section 3 of the Act to be “... free to join a trade union of 
his own choice and to participate in its lawful activities.” [emphasis added] It is the grievor’s 
right to participate in the lawful activities of his trade union which the respondent is alleged 
to have violated by its dismissal of the grievor. Section 58(a) of the Act prohibits an em- 
ployer from refusing to continue to employ a person because the person was or is exercising 
rights under the Act. As stated by the Board in A.A.S. Telecommunications Ltd. and Zip- 
call Ltd. , [1976] OLRB Rep. Dec. 751, in paragraph 11, “‘These protections are activated by 
a finding of improper employer purpose — the existence of any element of anti-union motive 
constituting a breach of the statutory prohibition. Employee participation in the organiza- 
tion of a trade union need be only one of the reasons, and not the sole or primary reason, for 
employer conduct in order for that conduct to fall within the statutory prohibition.”’. There- 
fore, if the grievor’s dismissal was influenced by him being chairman of the plant committee, 
or a member of the union’s negotiating committee or for engaging in lawful picketing on be- 
half of his trade union, the respondent’s conduct would fall within the section 58(a) prohib- 
ition. 


6. The Board’s statement in A.A.S. Telecommunications, supra, makes it clear that, 

when the Board is determining whether there has been a violation of the employee protec- 
tions in the Act, the critical element is whether the employer’s actions contain any anti-un- 
ion motive. It is not the Board’s task in these types of complaints to establish if there is suffi- 
cient or just cause for the employer’s actions. Therefore, while the employer, in coming 
forth with a credible explanation of his actions, may establish just cause for them, he must 
also satisfy the Board that there was not co-existing with the just cause the element of anti- 
union motive. In other words, just cause standing alone is not an adequate defense against 
an alleged violation of the employee protections in the Act. On the other hand, it may be 
reasonably construed from the Board’s many decisions dealing with these types of cases, 
that the presence of union activity alone does not prove a complainant’s allegations that the 
Act has been violated when that situation exists contemporaneously with an employer’s im- 
pugned activity. When an employer has put forward a credible explanation for those ac- 
tions, apparently free of anti-union motive, there must be other evidence which either 
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proves the presence of an anti-union motive or from which the Board may reasonably infer 
the presence of such motive. For this reason, the Board is usually presented with evidence 
from both parties and, as a result, is usually asked to draw opposing or competing inferences 
after assessing the evidence. In doing so, it may consider such factors as the presence of a 
pattern of anti-union activity by the employer, employer knowledge of union activity and 
the employee’s role in it, the manner in which the employer’s action with the employee was 
taken and the credibility of witnesses. 


Ti The respondent in the case at hand has given the Board a credible explanation for 
its dismissal of the grievor. That is, the respondent, when faced with evidence of the griev- 
or’s alleged attempt to damage company property, acted upon that evidence. That explana- 
tion standing by itself is free of any suggestion of anti-union motive. Even if the respondent 
had acted on incorrect information, that alone would not establish anti-union motive, al- 
though it might allow an inference to be made that the action was not reasonable. For the 
reasons given above, it is not the Board’s task in this matter (as it would be the task of an ar- 
bitrator dealing with dismissal) to determine whether there was just cause for the grievor’s 
dismissal. It is the Board’s task, however, to determine whether the dismissal was influenced 
by any anti-union motive, including whether it was because of the grievor’s union activity. 
Do the facts in this case support a reasonable inference that the respondent’s actions were so 
influenced? 


8. The parties are agreed on facts which establish that the respondent’s actions were 
taken at a time when the respondent was aware that the complainant was on a lawful strike 
in an effort to achieve a first collective agreement and the grievor was participating in the 
complainant’s picketing of the respondent’s plant on September 12th, when the incident 
took place for which the grievor was arrested and charged with an alleged offense against 
the respondent’s property. The respondent also knew that the grievor was chairman of the 
plant committee and on the complainant’s negotiating committee. The complainant is ask- 
ing the Board to draw the conclusion from these facts that the respondent used the expedi- 
ent of the grievor’s arrest to dismiss him because of his activities on behalf of the complain- 
ant. It would be sheer speculation for the Board to do so in the absence of any evidence 
which would cause it to either disbelieve the respondent’s explanation altogether or infer 
the existence in the respondent’s mind of an anti-union motive. There is no evidence of a 
pattern of anti-union activity. There is no evidence to suggest that the respondent, by its 
manner of dismissing the grievor, has singled him out from other employees for his union ac- 
tivity. In short there is no evidence from which the Board may infer reasonably that the re- 
spondent’s dismissal of the grievor was influenced by any anti-union motive or by the griev- 
or’s union activity. The Board must conclude, therefore, that the respondent’s reason for 
dismissing the grievor was devoid of any anti-union motive and there has been no violation 
of section 58. 


Ey The complaint is therefore dismissed. 


10. Decision of Mr. M. J. Fenwick, Board Member to follow. 
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1123-79-R United Steelworkers of America, Applicant, v. Reliance Electric 
Limited, Dodge Canada Division, Respondent 


Certification - Membership evidence — Employee threatening other employee for not sup- 
porting union — Threat occurring after more than 60% of employees have signed cards —- Employee nei- 
ther union official nor collector - Whether Board dismissing application - Whether vote ordered — 
Whether affecting validity of membership evidence 


BEFORE: Ian C. A. Springate, Vice-Chairman and Board Members C. A. Ballentine and J. 
A. Ronson. 


APPEARANCES: Gerry Reeds and Mary Shane for the applicant; Edward T. McDermott for 
the respondent. 


DECISION OF THE BOARD; November 22, 1979 


le This is an application for certification. 


4. The applicant filed evidence of membership on behalf of more than fifty-five per 
cent of the employees in the bargaining unit. The respondent contends that the Board 
should give no weight to any of this membership evidence, but instead dismiss the applica- 
tion. In the alternative, the respondent submits that the Board should direct the taking of a 
representation vote among the employees in the bargaining unit. 


S: The respondent bases its contention on certain statements allegedly made by Mr. 
Robert Cameron, a nineteen year old employee who at the time had been employed by the 
respondent for some three or four months. Mr. Cameron testified before the Board and de- 
nied having made the statements in question. However, in the context of all the evidence 
put before us, we are unable to accept the truth of these denials. The evidence we do accept 
is set out below. 


6. On Thursday, September 13, 1979 Mr. Cameron approached a fellow employee, 
Mr. H. McDade, who is thirty-two years of age. Mr. Cameron stated to Mr. McDade that he 
had good news, namely, that a union was coming in. Mr. Cameron added that because of 
this fact he was not going to leave the company, and further, that a lot of good things were 
going to happen to everybody. 


ig On the following day, Friday, September 14th, Mr. Cameron again approached 
Mr. McDade, and asked him whether he was for or against the union. Mr. McDade’s reply 
indicated that he was not in favour of being represented by a trade union. Mr. McDade de- 
scribed what happened next as follows: 


‘He (Mr. Cameron) said it would be in my best interest to go along 
since they had an 80 per cent majority and if I didn’t something tragic 
would happen to me.” 


Mr. McDade’s reply to this was that he did not want any part of the union. Mr. McDade 
never did sign a union card. 
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8. On Monday, September 17, 1979 Mr. McDade reported the events of the previ- 
ous Friday to Mr. David Hoy, his lead hand. As it turned out Mr. Hoy is Mr. Cameron’s un- 
cle, and played some role in getting Mr. Cameron his job. Later that day Mr. Hoy con- 
fronted Mr. Cameron and asked him if he had threatened Mr. McDade. Mr. Cameron 
denied having done so, but Mr. Hoy in no uncertain terms indicated that he felt Mr. Cam- 
eron was lying to him. Mr. Hoy then warned Mr. Cameron that if he was advised by any 
other employee that he had been threatened the police would be called in. 


2 After the exchange between Mr. Hoy and Mr. Cameron, Mr. Cameron again 
sought out Mr. McDade. Mr. Cameron warned Mr. McDade not to talk to Mr. Hoy again 
concerning Mr. Cameron’s statements of the previous Friday. On or about September 18th 
Mr. McDade not only advised Mr. Hoy of this second encounter with Mr. Cameron, but he 
also informed Mr. Blair, a person who holds a managerial position with the respondent, of 
both his encounters with Mr. Cameron. 


10. On the basis of these events we are satisfied that Mr. Cameron employed a threat 
in an attempt to get Mr. McDade to support the applicant and that he later tried to limit Mr. 
McDade’s discussion of the matter. Mr. Cameron’s actions in this regard cannot be condem- 
ned too strongly. The use of such threats, quite apart from being a clear violation of section 
61 of the Act, simply has no place in a society such as ours. The question remains, however, 
as to whether or not Mr. Cameron’s improper conduct should affect the weight to be given 
to the applicant’s membership evidence. 


Ade Mr. Cameron testified that although he indicated his interest in having a trade un- 
ion, he played no role in the union’s organizing campaign. According to Mr. Cameron, un- 
like other employees who were approached to sign a union card, he had to seek out one of 
the employees organizing for the applicant in order to sign a card. He presumed that this was 
due to the fact that he was related to Mr. Hoy. There was no other evidence led concerning 
Mr. Cameron’s involvement in the applicant’s organizing campaign. Notwithstanding the 
lack of such evidence, counsel for the respondent contended that on the basis of Mr. Camer- 
on’s statements to Mr. McDade, the Board should infer that Mr. Cameron was actively in- 
volved in the applicant’s organizing campaign. 


12 Counsel for both parties indicated a willingness to have the Board examine the ap- 
plicant’s membership evidence in assessing Mr. Cameron’s role in the organizing campaign. 
This membership evidence consists of cards which combine both an application for member- 
ship in the applicant union and a receipt for one dollar payment on account of initiation fees. 
Such a card was signed by 32 of the 45 employees in the bargaining unit. None of the cards 
were signed by Mr. Cameron as the collector of the dollar payment. There are no allegations 
of improper conduct on the part of those who did act as collectors. 


13: The dates on the membership cards are of some interest. They indicate that 24 
employees signed union cards on September 11, 1979, 4 signed on September 12th, 2, in- 
cluding Mr. Cameron, signed on September 13th (which was the date that Mr. Cameron ad- 
vised Mr. McDade that he had ‘“‘good news” about a union) and one employee signed on 
each of September 14th and 15th. 


14. On the basis of the evidence before us we are not prepared to assume that the ap- 
plicant assigned Mr. Cameron any role in its organizing campaign. Indeed, on the basis of 
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Mr. Cameron’s enthusiastic comments on September 13th to Mr. McDade concerning the 
“good news” he had about a union, and the fact he only signed a union card on that date, it is 
reasonable to assume that his first contact with the applicant was on September 13th, that is, 
after more than 60 per cent of the employees in the bargaining unit had already signed union 
cards. 


>: The Board will not accept membership evidence that has been obtained by intimi- 
dation or coercion. Further, where there is evidence that a union official has utilized a threat 
to obtain membership evidence from even one employee, then, in our view, the Board 
should be prepared to decline to give weight to all of the union’s membership evidence out 
of a concern that the use of such threats might have been widely employed as an organizing 
tactic. Similarly, if there is evidence that an employee who approached employees with 
cards and acted as a collector utilized such a threat, it would be reasonable to discount all of 
the cards for which that individual acted as the collector. In the situation before us, how- 
ever, we have neither of those situations. Mr. Cameron is neither a union official nor an em- 
ployee collector. As already noted we are satisfied that the applicant assigned him no role at 
all in its organizing campaign. Accordingly, we are not prepared to assume that Mr. Camer- 
on’s reprehensible conduct can be treated as in any way indicative of how the applicant con- 
ducted its organizing campaign or of the approaches used by the collectors when getting em- 
ployees to sign cards. 


16. Although we are satisfied that Mr. Cameron’s conduct cannot be linked directly 
to the applicant’s organizing campaign, there remains the question as to whether any em- 
ployees may have nevertheless been influenced by Mr. Cameron’s conduct into signing a un- 
ion card. Mr. Cameron made his threat to Mr. McDade. Mr. McDade, however, was clearly 
not intimidated by the threat. Not only did he not sign a union card, but he reported Mr. 
Cameron’s actions to both his lead hand and to management. Two employees signed union 
cards on and after the date that Mr. Cameron made his threat to Mr. McDade. We feel it is 
quite likely that these two employees would have been aware of Mr. Cameron’s threat to 
Mr. McDade prior to the time that they signed a union card. However, even assuming that 
Mr. Cameron’s statements might have influenced their decision to sign a union card, and 
that accordingly their cards should not be given any weight, nevertheless, the applicant 
would still have filed acceptable evidence of membership on behalf of more than fifty-five 
per cent of the employees in the bargaining unit. Because of this we are unable to accept the 
respondent’s contention that the Board should either dismiss the application or direct the 
taking of a representation vote. 


18. A certificate will issue to the applicant. 


1110 


1246-79-U Canadian Chemical Workers Union, Applicant, v. Sheffield 
Bronze Powder Co. Limited, Respondent. 


Consent to Prosecute — Application filed seven months after offence — Criminal prosecution 
barred — Consent not granted 


BEFORE: E. Norris Davis, Vice-Chairman, and Board Members H. Simon and F.W. Mur- 
ray. 


APPEARANCES: Daniel Ublansky and William Adams for the applicant; D.I. Wakely, J.D. 
Gilfillan and others for the respondent. 


DECISION OF THE BOARD; November 16, 1979 


2 This is an application for consent to prosecute the respondent for alleged contra- 
ventions of The Labour Relations Act. 


3: The respondent raised, by way of preliminary objection, that inasmuch as the 
commission of alleged contraventions were alleged to have taken place “‘on or about Febru- 
ary, 1979” no prosecution could be carried under The Summary Conviction Act and the 
Criminal Code which in Section 721(2) provides that no such prosecution shall be instituted 
more than six months after the commission of the offense. The respondent further raised the 
objection that the allegations made in the application were deficient in particularity and that 
a request by it to the applicant to supply specific particulars had not been satisfied and that 
the respondent had therefore been unable to prepare its defense. 


4. The Board dismissed the application by oral decision announced at the hearing 
and undertook to supply written reasons therefor. The Board’s reasons are here recorded. 


3: The Board, in considering an application for its consent to instituting a criminal 
prosecution has uniformly taken the view that where no proceedings could be instituted in 
the Courts because of Section 721(2) of the Criminal Code, the Board would not exercise its 
discretion to grant consent to prosecution. For the Board to do otherwise would be to en- 
gage in obviously sterile proceedings. In the instant case the present proceedings were insti- 
tuted some seven months following the time when the subject matter of a violation of the 
Act arose, and was scheduled for hearing some eight months following the alleged violation. 
It is evident that no proceedings can now be instituted in the Courts, and the Board there- 
fore refuses to entertain the application. 


6. In view of the Board’s decision above it is not necessary for it to express any opin- 
ion regarding the respondent’s objection relating to the adequacy of particulars supplied. 


7. The application is dismissed. 
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1612-78-M Ontario Public Service Employees’ Union, Trade Union, v. St. 
Clair College of Applied Arts and Technology, Employer. 


Employee — Knowledge of pending terminations and amounts budgeted for projected wage 
increase — Whether employee under The Colleges Collective Bargaining Act 


BEFORE: Ian C.A. Springate, Vice-Chairman and Board Members J.D. Bell and H. Simon 


APPEARANCES: Joanne Miko and Martha Mercer-DeSantis for the trade union; Corinne F. 
Murray and Lynne Watts for the employer. 


DECISION OF THE BOARD; November 20, 1979 


A. This is a referral under section 82 of The Colleges Collective Bargaining Act con- 
cerning the status of Ms. Betty Michaud. It is the position of the union that Ms. Michaud is 
an employee under the Act. The College contends that she is excluded from the scope of the 
Act and from the relevant bargaining unit. 


F, The relevant provisions of the Act are as follows: 


“82. If, in the course of bargaining for an agreement or during the pe- 
riod of operation of an agreement, a question arises as to whether a per- 
son is an employee, including a question as to whether a person em- 
ployed as a chairman, department head, director, foreman or 
supervisor is employed in a managerial or confidential capacity pur- 
suant to clause | of section 1 and the schedules, the question may be re- 
ferred to the Ontario Labour Relations Board and its decision thereon 
is final and binding for all purposes. 


1. In this Act and in the Schedules 


(f) ‘employee’ means a person employed by a board of governors 
of a college of applied arts and technology in a position or clas- 
sification that is within the academic staff bargaining unit or the 
support staff bargaining unit set out in Schedules 1 and 2; 


(1) ‘person employed in a managerial or confidential capacity’ 
means a person who, 


(i) is involved in the formulation of organization objectives 
and policy in relation to the development and administra- 
tion of programs of the employer or in the formulation of 
budgets of the employer, 


(ii) spends a significant portion of his time in the supervision of 
employees; 
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(iii) is required by reason of his duties or responsibilities to deal 
formally on behalf of the employer with a grievance of an 
employee, 


(iv) is employed in a position confidential to any person de- 
scribed in subclause 1, ii or ili, 


(v) is employed in a confidential capacity in matters relating to 
employee relations, 


(vi) is not otherwise described in subclauses i to v but who, in 
the opinion of the Ontario Labour Relations Board should 
not be included in a bargaining unit by reason of his duties 
and responsibilities to the employer; 


SCHEDULE 2 


The support staff bargaining unit includes the employees of all 
boards of governors of colleges of applied arts and technology em- 
ployed in positions or classifications in the office, clerical, health 
care, maintenance, building service, shipping, transportation, caf- 
eteria and nursery staff but does not include, 


(iv) persons employed in a confidential capacity in matters re- 
lated to employee relations or the formulation of a budget 
of a college of applied arts and technology or of a constitu- 
ent campus of a college of applied arts and technology in- 
cluding persons employed in clerical, stenographic or secre- 
tarial positions, ...” 


Su Following the filing of the referral, the Board appointed a Labour Relations Offi- 
cer to inquire into the duties and responsibilities of Ms. Michaud. The report of the Labour 
Relations Officer consists primarily of a verbatim transcript of an examination of Ms. Mi- 
chaud. Neither the college nor the trade union called any witnesses of their own to supple- 
ment or clarify the evidence of Ms. Michaud. 


4, Ms. Michaud is classified as a Clerk 3. She is employed in the college’s planning 
and development departure. Her immediate supervisor is Mr. Keith Studman, the college’s 
director of budgeting. It is agreed by the parties that Mr. Studman is outside the scope of the 
Act. There is nothing in the report to indicate that anyone else does work similar to that per- 
formed by Ms. Michaud. 


BA Ms. Michaud does not supervise any other employees, nor is she involved in any 
way in the grievance procedure. It is clear that Ms. Michaud plays no role in determining ob- 
jectives or policy for the college. 


6. One of Ms. Michaud’s duties is to ensure that expenditures are properly identified 
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in regard to certain budget codes. At times she receives requests concerning non-wage bud- 
get adjustments. The example was given of a request to move money from one account to 
another so as to provide additional funds for instructional supplies. Ms. Michaud passes on 
such requests to Mr. Studman along with her recommendation as to whether or not the re- 
quest should be granted. According to Ms. Michaud, Mr. Studman “pretty well’’ accepts 
her recommendations. We are satisfied that Ms. Michaud’s involvement with these matters 
is not sufficient to bring her within any of the exclusions set out in the Act. 


iE Ms. Michaud has access to information showing the salary paid to all employees of 
the college. In our view this fact by itself is not sufficient to bring Ms. Michaud within any of 
the exclusions set out in the Act and, in particular, is not sufficient to make her a person em- 
ployed in a confidential capacity in matters relating to employee relations. The union as the 
bargaining agent for the organized employees presumably knows, or can fairly easily ascer- 
tain, the salary of those employees it represents. As for persons excluded from the scope of 
the Act, their salaries cannot in any event be the subject matter of collective bargaining. 


8. Ms. Michaud prepares a monthly report indicating actual variations from the 
amount budgeted for salaries for full-time staff. She does this by calculating the additional 
salaries of new staff and the decrease in salary payments resulting from the departure of staff 
members. We view this function, as well as certain other duties of Ms. Michaud, as essen- 
tially involving the performance of routine calculations, the results of which are passed 
along to others who utilize them in actually formulating budgets. Her duties in this regard 
are not, in our view, sufficient to make Ms. Michaud a person involved in “‘the formulation 
of budgets” such as to exclude her from the scope of the Act. In this regard we would adopt 
the following reasoning of the Ontario Public Service Labour Relations Tribunal when deal- 
ing with a similar provision in The Crown Employees Collective Bargaining Act. See: The 
Crown in Right of Ontario, File No. T7/76 (‘“The Dean case’’): 


‘‘Again in that area we distinguish between being ‘involved ... in the 
formulation of budgets’ and mere involvement which simply entails 
supplying financial data and information or collating that data and in- 
formation for subsequent use. Persons involved in the formulation of 
budgets are those who after receiving all the information, suggestions, 
projections and reports systematically reduce that information into an 
express budget. Those are the people that we consider to be manageri- 
al. They are the people, who in the final analysis, make the decisions as 
to how the government or its agencies will conduct their financial affairs 
and what priorities will be considered in determining both how govern- 
ment revenue will be raised and how government funds will be spent.” 


9. In response to certain very leading questions from the representative of the col- 
lege, Ms. Michaud indicated that Mr. Studman takes her into his confidence on budget mat- 
ters. She did not, however, give any specific examples to illustrate the extent to which she is 
taken into his confidence. In giving the college’s representations as to the conclusions the 
Board should reach on the basis of Ms. Michaud’s examination, counsel for the college con- 
tended that Ms. Michaud fell outside the scope of the Act due to the effect of section 
1(1)(iv), that is because she ‘“‘is employed in a position confidential to any person described 
in subclause (1) (ii) or (iii).’” Mr. Studman, the director of budgeting, would appear to be a 
person involved in the formulation of budgets and hence a person described in subclause (i). 
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However, in determining whether Ms. Michaud is employed in a position confidential to 
Mr. Studman we feel that the term ‘“‘confidential’’ should be given a somewhat restrictive 
meaning so as to encompass only persons such as a private secretary, who of necessity is 
privy in a material way to much of the information to which his or her superior is privy, or an 
executive assistant who acts as an intimate policy sounding board to his or her superior and 
has substantial input into and influence on decisions of the employer. (See: Durham 
College, File No. 1185-78-M decision of the Board dated October 18, 1979 and Sheridan 
College of Applied Arts and Technology, [1976] OLRB Rep. Dec. 884.) It may be that Ms. 
Michaud is employed in either of these capacities. However, we do not regard a mere claim 
of confidentiality, without supporting examples, to be a sufficient basis to assume that sec- 
tion 1(1)(iv) applies. Accordingly, we are not prepared to find that Ms. Michaud is excluded 
from the scope of the Act on this basis. 


GE Ms. Michaud indicated that she is responsible for analyzing teacher workload and 
assignment information. Using information obtained from the personnel department she 
breaks down the cost of courses on a “per capita basis’ and then gives the information to 
Mr. Studman. Ms. Michaud indicated that if staff is to be terminated to meet budget guide- 
lines she would become aware of both the number and names of persons to be terminated. 
Ms. Michaud stated that this knowledge would be shared only by the personnel department, 
Mr. Studman and herself. 


12s Ms. Michaud prepares budgetary estimates with respect to salaries. It appears 
that her actual role in this regard is purely mechanical, namely applying a projected “‘across 
the board” percentage increase to existing salaries. Ms. Michaud described the percentage 
figure as an “inflation factor.”” At one point in her examination Ms. Michaud indicated 
agreement when the representative of the union suggested that for bargaining unit person- 
nel the precentage figure represented an amount already bargained for. However, from her 
answers to other questions it appears that the figure is an estimate for the upcoming year 
which may be struck prior to actual negotiations. On the basis of Ms. Michaud’s statements 
during her examination, and the lack of any other evidence to the contrary, we are led to the 
conclusion that this percentage figure is a confidential figure and is not generally known. 


12, The fact that Ms. Michaud has advance knowledge of projected terminations for 
budgetary reasons, and knowledge of the percentage increase being budgeted for future 
wage increases, may well place her in a potential conflict of interest situation if she came 
within the bargaining unit. We are satisfied that this is the type of situation referred to in the 
following excerpt from the Dean case: 


“There are also people who, in assessing the Government’s budget or 
an agency’s budget, are concerned with the amount of money that may 
be required to meet the payroll commitments as well as projected com- 
mitments that could arise through the collective bargaining process. To 
the extent that these people may possess information that may place 
then in a potential conflict of interest they should not be members of the 
bargaining unit. Such people if possessed of confidential information as 
to the Government’s intentions in dealing with its own employees 
should not be placed in the bargaining unit where potentially they could 
use their “insider’s”’ financial knowledge in bargaining with the Gov- 
ernment. Persons with that type of knowledge will generally be ex- 
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cluded under the provisions of section 1(1)(m)(vii) [of The Crown Em- 
ployees Bargaining Act] because they are employed in a confidential ca- 
pacity in matters relating to labour relations.” 


13: Having regard to this reasoning, we are satisfied on the material before us that 
Ms. Michaud is employed in a confidential capacity in matters related to employee relations 
and hence is outside the scope of The Colleges Collective Bargaining Act. 


0786-79-U Ontario Nurses’ Association, Complainant, v. 
Wellington-Dufferin-Guelph Health Unit, Respondent. 


Duty to Bargain in Good Faith - Employer and union negotiating for three years — Union 
seeking arbitration resolution to impasse — No meeting for one year — Union making concessions and 
seeking further meeting — Employer refusing to meet - Whether violating section 14 


BEFORE: R.O. MacDowell, Vice-Chairman and Board Members F.W. Murray and H. Si- 
mon 


APPEARANCES: Larry Robbins, Katherine Moore, Dan Anderson, Marianna Schroeder, 
Margaret Bowman and Lynda Galbraith for the applicant; James T. Heather for the respon- 
dent. 


DECISION OF R.O. MacDOWELL, VICE-CHAIRMAN AND BOARD MEMBER H. SI- 
MON; November 5, 1979 


PARTI 


if This is an application under section 79 of The Labour Relations Act alleging that 
the respondent has failed to “bargain in good faith and make every reasonable effort to 
make a collective agreement.” The facts, although rather detailed, are not seriously in dis- 
pute. 


a The applicant has been the bargaining agent for the respondent’s employees for 
more than a decade. Bargaining rights were originally based on a certificate issued by this 
Board on March 20th, 1967 to the Nurses’ Association, Guelph Department of Health. Sub- 
sequently, the bargaining structure and the scope of bargaining rights were modified by a 
voluntary recognition agreement between the Board of Health of the Wellington-Dufferin- 
Guelph Health Unit and the Ontario Nurses’ Association, with which the predecessor union 
had merged. The parties have had a succession of collective agreements, the latest of which 
expired 30th April, 1976. 


2. In February, 1976 the union forwarded to the employer notice to bargain and a list 
of its proposals for an amended agreement. Meetings were held in April and May and some 
progress was made with respect to wages and other benefits. There were two trade union 
proposals, however, which the employer was not prepared to accept and which the union, at 
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the time, was not prepared to modify. The union demanded “‘wage parity” with hospital 
nurses and that, in the event of a bargaining impasse on the next set of negotiations, the em- 
ployer bind itself to submit the dispute to interest arbitration. On May 20th, 1976 the com- 
plainant applied for conciliation. A meeting was held with the conciliation officer on June 
16th, 1976 and on June 23rd, 1976 a “‘No Board” report was issued. Seventeen days later the 
parties were in a legal position to strike or lock-out and the employer was legally entitled to 
alter the terms and conditions of employment. No strike or lock-out has occurred. 


4. By letter dated July 28th, 1976 Katherine Moore, the trade union official who was 
responsible for the negotiations, wrote to the employer renewing an earlier request to sub- 
mit the remaining items in dispute to arbitration. By letter dated July 30th, 1976 B.T. Dale, 
then the Medical Officer of Health and Director of the employer, advised that in the respon- 
dent’s view the most sensible way of ending the impasse was a renewal of direct bargaining 
between the parties rather than resort to third party arbitration. It will be observed that at 
this point in time it was the employer who was seeking a negotiated settlement of bargaining 
disputes (present and future) while the union was advocating arbitration, for the remaining 
items in dispute on the current round of negotiations, and for any dispute which might arise 
out of the next round of bargaining. 


a The proposals for wage parity and interest arbitration were not unique to the re- 
spondent’s bargaining situation but were, in fact, part of a co-ordinated bargaining policy 
which the Ontario Nurses’ Association was then pursuing throughout the province. There 
were strikes in a number of areas over these issues and, at the same time, there was a con- 
certed lobbying campaign in the media and with the Legislature designed to secure legisla- 
tion compelling wage parity and interest arbitration. Bargaining with the respondent was 
part of this province wide strategy. The union was unwilling to negotiate a local agreement 
which might weaken its common front; and the employer was equally insistent upon bar- 
gaining a local settlement. Asa result, the negotiations reached a stalemate. 


6. By letter dated September 22nd, 1976 the union requested a further meeting with 
the employer and a meeting did occur, on October 27th. At that time the employer was pre- 
pared to improve its wage offer but rejected the union’s request for interest arbitration anda 
signed memorandum recognizing an historical relationship between hospital nurses and 
public health nurses. Again, it is apparent that the wage parity and interest arbitration issues 
were the main impediment to a collective agreement. This was the crux of a letter from the 
respondent, dated 10th November, 1976 and addressed to the bargaining committee. That 
letter reads, in part: 


“The prime outstanding issue in the negotiations from the view of the 
Association, appears the achievement of a compulsory arbitration pro- 
vision. The position being taken by the Association and the one which 
they have held throughout negotiations here and elsewhere has, of 
course, serious political overtones. We believe that the resolution of 
this arbitration issue rests within the political forum and it should not 
therefore be used to withhold from you, our employees, the changes in 
benefits and wages which we have already offered, and to which you are 
entitled. The Board of Directors of the Health Unit and I, firmly be- 
lieve that every effort must be made so that our employees do not be- 
come the pawns in this political game...” 
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The letter went on to advise the employees that the employer intended to implement the last 
offer which it had made to the union. The employer also discontinued the check-off of union 
dues which it had been deducting since the expiry of the old agreement six months before. 


if In January, 1977 efforts were made to secure the assistance of a mediator but 
these efforts proved unsuccessful. On February 4th, 1977 the union was informed that the 
respondent was unwilling to meet so long as the interest arbitration issue remained out- 
standing. The employer felt that its position on the issue was clear and the union, because of 
its co-ordinated lobbying and bargaining strategy, still felt that it could not compromise. 


8. Between February and August of 1977 the legislative lobbying compaign contin- 
ued but it was becoming obvious that no legislative solution was likely. Accordingly, the un- 
ion decided to return to the bargaining table and seek a negotiated settlement for the thirty- 
six bargaining units which had been involved in the campaign. It was decided that the de- 
mands for wage parity and compulsory interest arbitration should be abandoned. 


9. On October 25th, 1977 Miss Moore wrote to the respondent to request further 
meetings. She explained that she had waited until the end of October because Dr. Dale had 
retired and the union wanted to give Dr. Aldis, the new Medical Officer of Health, an op- 
portunity to familiarize himself with the organization. There had also been a change in the 
composition of the members of the Board of Health. Dr. Aldis advised the union that he 
would put the request before the new Board at the next meeting and, subsequently, he re- 
quested further information, in the following terms. 


“The Board of Health has instructed me to request from you the spec- 
ific items which are of concern to the Association. Following receipt of 
this information from you the Board will study the issues involved and 
recommend an agenda and some dates for the meeting with you. Might 
we also receive the telephone numbers at which you could be reached.”’ 


The union replied that its position was not yet prepared for submission but that the informa- 
tion would be forwarded in about a month. By letter dated January 9th, 1978, Miss Moore 
forwarded to the employer the original union proposals for the 1976-77 agreement together 
with some further amendments which the union wished the Board to consider. Ms. Moore’s 
letter did not indicate any alteration in the union’s previous bargaining position. The copy of 
this letter, forwarded to the local bargaining committee, contained the added note directed 
to them, that Miss Moore had had an amicable conversation with Dr. Aldis about the mat- 
ter. By letter dated January 13th, 1978 Dr. Aldis requested that Miss Moore advise the 
Board of convenient dates for a meeting. 


10. A meeting was held on March 10th, 1978. At the meeting the trade union re- 
quested that the employer embody the existing status quo into a collective agreement which 
would be retroactive and run for approximately three weeks. This, of course, would imme- 
diately put the parties back into negotiations for another collective agreement, extinguish 
the right to strike/lock-out, trigger a new section 70 freeze, and make it necessary to go 
through conciliation once again. This was unacceptable to the employer. More significantly, 
the employer tabled a complete collective agreement for the union’s consideration. This 
proposed agreement was broadly similar to the expired one, but it contained some signifi- 
cant changes from the old agreement which the union correctly considered an erosion of the 
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previous status quo. The employer proposals included a reduction in maternity leave, a mod- 
ification of the illness allowance, a substitution of a voluntary check-off for the “‘Rand for- 
mula” and a modification of the recognition clause, so as to exclude “‘casual part-time”’ 
nurses from the bargaining unit. This would directly affect three employees, but could con- 
ceivably affect others. These persons had been covered by prevous collective agreements 
but the employer apparently questioned the union’s right to represent them, having regard 
to the foundation of bargaining rights and subsequent changes mentioned above. It might be 
noted that the copy of the employer’s proposal (exhibit #16) filed with the Board is exten- 
sively annotated and indicates that a number of clauses were acceptable to the union and 
others were not. It is not clear who affixed these comments to the document, or whether the 
areas of agreement and disagreement were communicated to the employer. Another meet- 
ing was held April 27th, 1978, but no final resolution of the dispute was affected. The union 
was still insisting upon its earlier positon which, by April 27th, would have resulted in a ‘‘3- 
day” agreement. 


dh Two further meetings were held — on June 26th, 1978 and July 11th, 1978. At this 
time the complainant presented a composite group of proposals in collective agreement 
form, i.e., in the same form as the employer had presented to the trade union. These pro- 
posals consisted of the terms of the expired collective agreement together with amendments 
— including increases in wages — and a proposed term of May 1, 1978 to April 30th, 1979. The 
union refused to accept the employer’s proposal concerning union dues. Although the inter- 
est arbitration issue was dropped, the wage parity question was still on the table as was the 
recognition clause. The latter item had been broadened somewhat since the employer 
sought to exclude ‘‘part-time casuals” and clarify the status of certain other employees, in- 
cluding nurses who might be employed by the respondent in other than a nursing capacity. 


12 The June 26th meeting was the most productive of any to that date. The union and 
employer were able to agree on many items, including the implementation of a Rand for- 
mula (providing the union could demonstrate that the majority of the employees supported 
this decision). Maternity leave, leave for union activities, the ‘‘recognition”’ question and 
money remained in dispute. At the July 11th meeting the employer took the position that 
the definition of the bargaining unit was a proper subject for negotiation. The union was 
concerned that one of the individuals who could be “bargained out” of the unit was the pres- 
ident of the local. 


13) In late July, 1978 there was a mutual agreement to seek the assistance of a media- 
tor and a meeting in the presence of a mediator occurred on September 18th, 1978. At that 
meeting there was considerable discussion but no final settlement. It was at the end of Sep- 
tember, 1978 that Dan Anderson, the co-ordinator of the union’s ““employment relations of- 
ficers’’, entered the picture. Miss Moore continued to assist him and prepared a summary of 
what she considered to be the items agreed to and the items remaining in dispute. No effort 
was made at this point to determine whether the employer’s perception of these matters was 
the same as that of the union. 


14. On December 22nd, 1978, the Friday before Christmas, Mr. Anderson tele- 
phoned James Heather, a business consultant who had been advising the respondent. An- 
derson indicated that the union wished to pursue further negotiations and there was a brief 
discussion of some of the outstanding issues. Heather reiterated the employer’s position on 
monetary issues. The union’s position had moderated by that time, but Anderson testified 
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that he could not recall advising Heather of this. Anderson characterized the discussions as 
“exploratory” or “testing the waters.” The bargaining unit question was discussed, as was 
the term of the collective agreement. Neither Anderson nor Heather was prepared to com- 
mit himself. Heather proposed that he and Anderson meet to review the issues and try to de- 
termine whether “‘movement”’ was possible. Heather was unwilling to schedule a formal 
meeting between the two bargaining committees if, as had happened in the past, they 
merely “‘re-hashed”’ old issues. Heather thought that a meeting between the professional 
negotiators could clarify the matters remaining in dispute and explore the potential for com- 
promise. In his view such discussion could lead to a more productive direct meeting of the 
full committees. This proposal was unacceptable to Anderson who was unwilling to meet 
unless the local bargaining committee was present. The conversation broke off after 
Heather agreed that a meeting could take place if the union showed significiant movement. 
Anderson testified that he did not, at that time, suggest any specific concessions because he 
was not prepared to make any commitments without further discussion with the local bar- 
gaining committee. 


15. A meeting with the local bargaining committee was not arranged until March 
22nd, 1979, although Anderson tried to contact Heather on a number of occasions before 
this. Heather was finally reached, on March 30th, 1979 and was advised that, in the union’s 
view, there was room for substantial movement. Again, there was no specific discussion on 
areas of compromise. It was simply suggested that the union was “‘‘prepared to move.”’ Since 
Heather had had no recent instructions and was not certain that he was still retained as the 
employer’s spokesman, he suggested that Anderson write directly to Dr. Aldis. 


16. By letter dated March 30th, 1979 Anderson informed the respondent of the un- 
ion’s desire to resume negotiations and present its new proposals at a meeting with the re- 
spondent’s bargaining committee. The union proposed a date towards the end of April, 
1979 when, it was expected, the wage rates for hospital nurses would be known. If this data 
were available, and the parties could agree in principle on the relationship between the rates 
of hospital nurses and public health nurses, it would be possible to calculate a specific mone- 
tary figure. The March 30th letter did not contain any specific proposals. Like the earlier 
conversation with Mr. Heather, the letter simply suggested that there was room to move. 


id The respondent acknowledged this new union initiative, but chose to refer the 
whole matter to a committee of the board for reconsideration and analysis. By that time it 
had been almost a year since the previous meeting, and almost three years since the expiry 
of the old collective agreement. By letter dated June 13th, 1979, the respondent indicated its 
willingness to review any written, modified position that the union might wish to make and, 
in response, the union forwarded its latest submission. It appears from an internal union 
memorandum, dated May 23rd, 1979, that had the employer not been willing to resume bar- 
gaining, the union had decided to bring a “good faith bargaining’? complaint before this 
Board. This would be the second such complaint. In November, 1978 a complaint was filed 
and subsequently withdrawn, on the understanding that the employer was prepared to re- 
sume bargaining — as it later turned out, only if the union was prepared to modify its de- 
mands. 


18. By letter dated June 21st, 1979 the union sent to the employer its modified pro- 
posals, together with a copy of the Kingston General Hospital award which ‘‘set the pat- 
tern’’ for wage rates in the hospital industry. The union also enclosed Miss Moore’s memo- 
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randum setting out her understanding of the items settled and those remaining in dispute. 
Anderson testified that these proposals were the extent of the concessions which the union 
was prepared to make in order to get an agreement, but he was confident that this new initia- 
tive would be successful. He was wrong. The employer responded to the union’s overture 
with the following letter. 


“Re: Your letter of June 21, 1979 
Wellington-Dufferin-Guelph Health Unit 


The Board of the above Health Unit has asked me to acknowledge your 
letter and to comment upon both your modified proposals and what you 
have been led to believe was agreed during distant negotiations. 


I have carefully read what you have term ‘“‘modified” proposals and 
find, to my surprise, that in fact, after checking my notes both prior to 
and at both conciliation meetings, your position, as expressed, is un- 
changed. True, some minor issues, two in number, which were out- 
standing at the second conciliation in September last, do not appear on 
your sheet, but all else remains unchanged. 


Enclosure #2, headed “Items agreed etc.” is totally inaccurate. Many 
of the items were in fact never discussed, others are still outstanding 
(e.g. Article 4) according to your own accounting and we do not agree 
with the rewritten articles. 


In view of these facts, I am instructed to advise you that the Board can 
see no purpose in continued dialogue on these positions. 


May I suggest that verification of what your position was at last Septem- 
ber can be obtained from the conciliation officer assigned to this case.”’ 


19. The reason for the most recent impasse is readily apparent. Mr. Anderson tes- 
tified that in his view a union concession involves a retreat from its original bargaining de- 
mand, or a return to the status quo of the previous collective agreement, but never below 
that position. The employer, on the other hand, was dissatisfied with some of the terms of 
the old agreement and, although it was prepared to improve wages and certain other benefi- 
ts, it also sought amendments which the union would necessarily regard as an erosion of the 
rights which the employees had enjoyed under the old agreement. The union’s approach is 
reflected in its ‘‘new proposals” which consist of items which, in the union’s view, had been 
already settled, items which maintained the language of the previous collective agreement, 
and items which represent an unequivocal improvement in benefits. Yet in proposing a re- 
turn to the old agreement provisions respecting matters such as the “banking” of sick leave 
credits, the union was seeking to maintain a benefit which the employer was determined to 
eliminate. Anderson testified that he could not recall whether he considered the employer’s 
proposals when he was drafting those of the union. 


20. Following the receipt of Mr. Heather’s July 18th letter, the union filed the present 
complaint. No further effort was made to contact Mr. Heather in order to clarify what the 
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employer considered to be a “‘misunderstanding”’ concerning the matters which had already 
been agreed to. 


ZAt The union contends that the employer’s failure to bargain in good faith is demon- 
strated by its pattern of conduct over three years, which includes: “regressive” proposals, 
persistent failure to explain the reasons for its proposals, the attempt to alter the scope of 
the bargaining unit, ‘‘stalling” and, in recent months, a refusal to meet when the union has 
indicated its willingness to make concessions. The union seeks a declaration that the em- 
ployer has bargained in bad faith and a series of directions which will prevent the employer 
from “‘reneging”’ on matters previously agreed to and require it to return to the bargaining 
table with the assistance of a mediator and abandon the bargaining unit issue. 


22: The respondent contends that the recognition issue is not a stumbling block to a 
collective agreement and, indeed, is no longer on the table. The respondent argues that its 
conduct does not reveal either bad faith or an unwillingness to reach a collective agreement. 
It is simply that the agreement which the employer is prepared to sign is less generous than 
that which the union is presently prepared to accept. The respondent submits that the Board 
should be wary of judging the adequacy of a party’s concessions and, in any event, in the cir- 
cumstances of this case, the respondent was not acting in bad faith when it refused to engage 
in further meetings with the union. 


Part II 


ZL. The duty to bargain in good faith has been part of the collective bargaining law of 
the Province of Ontario since 1944. Its present statutory formulation imposes two require- 
ments: 


(a) to meet and bargain in good faith; 
and 
(b) to make every reasonable effort to make a collective agreement. 


The first requirement refers to the parties’ state of mind or motivation. Essentially it re- 
quires negotiations with the shared intention of achieving agreement. The second part of the 
statutory duty requires that there be a significant commitment of time, effort and energy in 
the pursuit of this shared objective. There is an obligation to follow a procedure which will 
increase the prospects for a negotiated agreement, and will minimize the likelihood of in- 
dustrial conflict. Of course, it is undeniable that the use of economic power underlies the 
collective bargaining process. There is no inconsistency between a genuine desire to come to 
agreement and reliance upon one’s economic power to get the kind of agreement one de- 
sires. Section 14 is not intended to equalize bargaining power, nor is a party with superior 
economic leverage prohibited from “hard bargaining” in pursuit of his own economic ad- 
vantage. The Board does not sit in judgment on the reasonableness of the parties’ position, 
or impose its own notions of fairness upon them. On the other hand, if the Board is not be be 
blinded by empty talk and the mere surface motions of collective bargaining, it must take 
some cognizance of the substantive positions taken by the parties in the course of their nego- 
tiations. As a practical matter, it will be difficult to demonstrate that one has bargained in 
good faith and made every reasonable effort to make a collective agreement if one has rig- 
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idly adhered to a position for which there is no apparent rational justification. One cannot 
really divorce the parties’ bargaining behaviour from the substantive positions which they 
have taken and, in making its section 14 determination, the Board may be influenced by 
both. The real problem is to fashion a standard of ‘“‘good faith” and “reasonable efforts”’ 
which does not impair the consensual aspect of the bargaining process or encourage parties 
to seek, through litigation, what they have been unable to achieve at the bargaining table. 


23% In the present case, the negotiation process extends over three years. Did the re- 
spondent enter negotiations with the shared intention of achieving a collective agreement? 
On the basis of the evidence we are satsified that it did. Indeed, the employer continued to 
press for a collectively bargained settlement of the matters in dispute, while the union was 
insisting on arbitration, and conducting its campaign in the press and the political forum. 
Had the union been more willing to negotiate at that time, the parties might well have 
achieved an agreement. No doubt, in retrospect, the union made a tactical error in abandon- 
ing the local bargaining table, but to the extent that it gave precedence to provincial or polit- 
ical considerations, it is the author of its present dilemma. It hardly lies in the mouth of the 
union to complain of the respondent’s “‘stalling’’ when, at various times since the expiry of 
the old agreement, the union allowed months to pass without making any effort to make 
contact. Throughout most of 1977 the union seemed more concerned with its legislative ob- 
jectives than a collective agreement and, even more recently, three months passed between 
Mr. Anderson’s renewed contact with Mr. Heather (December 22, 1978) and a meeting 
with the local bargaining committees to discuss possible compromises (March 22, 1979). 
Even then it would appear that the union did not provide the employer with the details of its 
modified proposals until June of 1979. Mr. Heather offered to meet with Anderson to ex- 
plore the possibility of compromise, avoid misunderstandings, and pave the way for a direct 
meeting. This offer was rejected. These events, while understandable, do not evidence any 
urgent desire to resume negotiations and, in the circumstances, we cannot find fault with the 
employer’s approach to the matter. Nor can we find that the employer’s proposals were “‘re- 
gressive” or calculated to frustrate the negotiations. The evidence reveals that considerable 
progress was made in the direct bargaining. A number of matters (for example, union secu- 
rity) were settled, and the employer is fully entitled to strike a hard bargain and hold out for 
an agreement on terms more closely corresponding with those which it proposed (Exhibit 
#16). Moreover, after the passage of three years, and having regard to the changing eco- 
nomic environment, the employer is entitled to re-appraise and reformulate its earlier 
position — provided it is acting bona fide and is not injecting items at the “eleventh hour” asa 
means of avoiding agreement (see Graphic Centre Ont. Inc. , [1976] OLRB Rep. May 221, 
and Board of Health of Haliburton, [1977] OLRB Rep. Feb. 65). 


24. The bargaining unit issue poses more difficulty involving, as it does, the allegation 
that the respondent has sought to force the union to give up its statutory right to represent 
certain employees in the unit. This issue was discussed in United Brotherhood of Carpenters 
and Joiners of America, [1978] OLRB Rep. Aug. 776 where the Board found that a trade 
union could not strike to force the inclusion of employees in a bargaining unit. Although the 
Union and employer could voluntarily agree to their inclusion, the Board found that this is- 
sue could “not be pressed to an impasse’, i.e., made the subject of a strike. Similar reason- 
ing (and language) was employed by the Board in Toronto Star, [1979] OLRB Rep. Aug. 
811, where the Board characterized the employer’s conduct as an attempt to circumvent the 
jurisdictional dispute provisions of the Act. It is contended that the present case is the re- 
verse of the situation in the Carpenters case, supra, but we need not comment on that case 
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because we are not persuaded that the bargaining unit issue was ‘‘pressed to an impasse.”’ 
No strike or lock-out was imminent nor are we satisfied that this issue was the real stumbling 
block to an agreement or that “‘but for” the employer’s insistence on this issue there would 
have been an agreement. The union was entitled to refuse to discuss the matter and require 
the employer to move on, but we are not convinced that the union did take this unequivocal 
position. One might wonder why, after so many years, the employer raised the matter, and 
left it “‘on the table” in face of the obvious opposition on the union; however, as at the date 
of the hearing, it was no longer “‘on the table” and we need not consider if further. Had we 
been satisfied that the employer was adamantly insisting on restructuring the unit or was di- 
rectly, or indirectly, making either an agreement or a major concession conditional on the 
union’s acceptance of its position in this matter, we would have found a breach of section 14. 


25. We turn now to the final item upon which the union relies: the refusal to meet 
when the union made some movement, indicated its willingness to make concessions, and 
set out its understanding (with which the employer apparently disagreed) of the items 
agreed to and in dispute. Here different considerations apply, since it is not just a matter of 
“good faith’ but also whether the employer has “‘made every reasonable effort to make a 
collective agreement.” 


26. It is clear that the expiry of the conciliation process or the occurrence of a strike 
does not extinguish the union’s bargaining rights or the parties’ obligation to bargain in good 
faith — although the contents of the duty to bargain may change. The Board in New Method 
Laundry, 57 CLLC 918,059, put it this way: 


‘‘Although the obligation to bargain is not extinguished when the time 
limit set in section 49 has come to an end, the nature and extent of the 
bargaining in which a party is required by law to engage at that point 
may be quite different from what they were earlier. It is impossible to 
spell out in detail what an employer or a trade union will or will not be 
required to do at that stage in order to comply with section 11. Each 
case will turn on its own peculiar facts and there is little profit in seeking 
to set out my views on what must of necessity be a series of hypothetical 
situations. Some of the factors which will have to be taken into account 
will probably be whether one of the parties has requested the other to 
resume negotiations, whether the party making such a request has indi- 
cated that it is prepared to make significant concessions, whether a 
strike or lock-out is in progress and similar matters.” 


That case involved an attempt to pursue negotiations after the commencement of a bitter 
strike, but we believe the principles espoused are equally applicable here. The Act does not 
require that a party engage in fruitless marathon discussions at the expense of a frank state- 
ment in support of his position, but as Professor Cox commented: 


“Participation in debate often produces changes in a seemingly fixed 
position either because new facts are brought to light or because the 
strength and weaknesses of the several arguments become apparent. 
Sometimes the parties hit upon some novel compromise of an issue 
which has been thrashed over and over. Much is gained even by giving 
each side a better picture of the strength of the other’s convictions. The 
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cost is so slight that the potential gains easily justify legal compulsion to 
engage in the discussion.” 


27. In the present case there has been no collective agreement between the parties for 
three years and no meetings for more than a year. It is not clear whether there have been any 
direct negotiations involving the new members of the Board of Health and the union’s nego- 
tiating committee. An employer who has been without a collective agreement for three 
years probably has little incentive to conclude one now; but this does not relieve him of his 
obligation to bargain. There has been a change in the circumstances and identities of “‘the 
players” and the union has recently indicated that it is prepared to make concessions. The 
union has not retreated to a position below the 1975-76 agreement, but it has retreated to 
some extent, and seeks further direct negotiations. In our view an employer who had a real 
intention of concluding a collective agreement (albeit one on terms favourable to him) and 
who was ‘‘making every reasonable effort to make a collective agreement’, would have met 
with the union to explore the possibilities for compromise. We are satisfied, therefore, that 
in this respect, and in this respect only, the employer has failed to comply with its statutory 
duty. We therefore direct that the parties meet forthwith to consider their respective posi- 
tions. 


DISSENTING OPINION OF BOARD MEMBER F. W. MURRAY: 
i I dissent. 


on I have had the opportunity to consider the majority decision and, while I agree 
with many of the statements which are made therein, I cannot agree with the conclusion. 


3t Prior to the present round of negotiations the union and the employer have had a 
long and, apparently, amicable bargaining relationship. Bargaining began in the spring of 
1976 and there have been at least seven direct meetings, as well as numerous exchanges of 
correspondence. There is not the slightest suggestion that the employer has refused to rec- 
ognize the union or discuss its proposals. Indeed, in the early months of negotiations it was 
the union which was unwilling to negotiate — preferring to abandon the bargaining table and 
conduct its campaign in the press. Such conduct inevitably undermines bargaining and is 
hardly conducive to an amicable resolution of the matters in dispute. 


4, Section 14 of the Act does not require the parties to engage in fruitless discussion. 

There is ample evidence here that the employer has made a reasonable effort to compose his 
differences with the union and that the parties have been partially successful in this regard. 

The reasonableness of the employer’s effort must be viewed in context. Surely the present 
negotiations have progressed to the point where the employer is entitled to insist on a signifi- 
cant concession or, at least, a real consideration of the employer’s position. Yet Mr. Ander- 
son could not remember whether he even considered the employer’s proposal when drafting 
his own. This is the second complaint which the union has brought, and I am serously con- 
cerned lest applications to this Board become part of the bargaining process, or a tactical 
maneuvre to which parties resort in an effort to achieve further concessions. This is not the 
purpose of section 14. 


5: Having regard to the totality of the evidence, I am satisfied that the respondent 
has bargained in good faith and made every reasonable effort to make a collective agree- 
ment. Accordingly I would dismiss the application. 
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0184-79-R United Steelworkers of America, Applicant, v. Westeel-Rosco 
Company Limited, Respondent. 


Appropriateness — Bargaining Unit — Applicant attempting to carve out one department — 
Relevant factors reviewed 


BEFORE: Pamela C. Picher, Vice-Chairman and Board Members H. Simon and E. C. 
Went. 


APPEARANCES: Victor Solomatenko and Mary Shane for the applicant; R. C. Filion, B. 
Smeenk and other for the respondent. 


DECISION OF THE BOARD; November 26, 1978 
sa This is an application for certification. 


Z The Board finds that the applicant is a trade union within the meaning of section 
1(1)(n) of The Labour Relations Act. 


= The applicant union applied to represent all employees of the Printing and Adver- 
tising Department engaged in printing, save and except supervisors, persons above the rank 
of supervisor, office, clerical and sales staff. 


4. The bargaining unit described by the applicant encompasses all persons below the 
rank of supervisor in the Printing and Advertising Department except for the secretary. It 
includes, therefore, the bindery clerk, the bindery clerk-fast copy operator, the varitype- 
phototypesetter and three pressmen. The fourth pressmen is a working foreman. The re- 
spondent claims that he exercises managerial functions and should be excluded from the 
unit while the applicant contends that he is an employee for the purposes of the Act and 
would therefore fall within the proposed bargaining unit. The parties have agreed to set 
aside the matter of his employment status until the Board has determined whether the bar- 
gaining unit applied for the applicant is appropriate. 


5; The respondent, a manufacturer of fabricated metal products, has two locations 
in Metropolitan Toronto. The one housing the Printing and Advertising Department ap- 
plied for by the applicant is located at 1 Atlantic Avenue in Toronto and includes as well the 
head office, Ontario Region Administrative Activities and a warehouse. The other facility is 
a manufacturing complex located in Rexdale. The hourly rated employees at both the Rex- 
dale plant and the warehouse employees at 1 Atlantic Avenue are represented by the 
United Steelworkers of America in one bargaining unit. 


6. There are some 14 departments at the 1 Atlantic Avenue location consisting, be- 
low the rank of supervisor, almost exclusively of salaried persons who would fall within the 
broad category of “office, clerical and technical employees’. There is a Computer Depart- 
ment, for example, comprised of systems analysts, programmers, keypunch operators, com- 
puter operators, secretaries and clerical personnel. There is an Engineering Department 
composed of engineers, technicians, clerks, draftsmen and secretaries. Other departments 
such as Manufacturing Services, Office Services, Internal Audit, Cubic Storage, Design and 
Drafting, Personnel, Purchasing, Treasurer and Controller Departments include, among 
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other categories of employees, accountants, analysts, clerical personnel, secretaries, audi- 
tors and inside sales persons. 


Te The applicant seeks to carve most of the Printing and Advertising Department out 
of this complex on the grounds that the Department is separate and distinct from the other 
departments in that the persons employed therein exercise specialized skills and have a sep- 
arate community of interest because they are essentially prodution employees rather than 
office, clerical or technical employees. Counsel for the applicant argues that instead of pro- 
viding a support service they produce a product which would otherwise have to be pur- 
chased by the respondent. 


8. Counsel for the respondent, on the other hand, contends that the bargaining unit 
applied for by the applicant is inappropriate because the employees therein do not share a 
separate community of interest. The respondent is concerned that to carve one department 
out of the fourteen others would unduly fragment the respondent’s operation and fears it 
would set a precedent for a further break up of its operation if later a union seeks to carve 
out one of the other departments. The respondent asserts that the persons in the unit ap- 
plied for fall within the description ‘‘office, clerical and technical employees”’ and claims 
that the appropriate bargaining unit would encompass all office, clerical and technical em- 
ployees of the respondent at both of its existing locations in Metropolitan Toronto. We note 
the applicant’s agreement that if the Board concludes that the unit applied for is inappropri- 
ate it would be content with an office, clerical and technical unit spanning both locations. 


9. The Board summarized the principles it utilizes to determine the appropriateness 
of a proposed bargaining unit in its decision in Canadian General Electric Company Limited, 
[1979] OLRB Rep. March 169. 


‘“‘The Board’s primary concern in evaluating the appropriateness of a 
suggested bargaining unit is that the unit represent a viable collective 
bargaining entity. In assessing the suitability of a proposed unit, the 
Board is generally guided by two counter-balancing concerns. Firstly, 
having regard to the proposed unit itself, the Board looks to whether 
the employees involved share a sufficient community of interest to con- 
stitute a cohesive group which will be able to bargain effectively togeth- 
er. Secondly, looking to the employers’s operation as a whole, the 
Board assesses whether the proposed unit is sufficiently broad to avoid 
excessive fragmentation of the collective bargaining framework. A pro- 
liferation of bargaining units is not normally conducive to collective 
bargaining stability. Not only may it place significant strains on an em- 
ployer who would be required to bargain with each group, but also it 
may hamper the employees’ ability to bargain effectively with the em- 
ployer. Under the umbrella of these two guiding principles, the Board 
seeks to give effect to an equally important concern: the freedom of 
association guaranteed to employees in section 3 of the Act. As with all 
freedoms, the principle of freedom of association is not unbridled and 
must be blended with the Board’s responsibility to establish an effective 
collective bargaining structure.” 


10; In its balancing process aimed at insuring that there is a community of interest 
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among persons in a proposed bargaining unit while at the same time avoiding undue frag- 
mentation of the respondent’s business, the Board has found that, as a general rule, a unit 
consisting of one classification or one department is inappropriate. See Canadian General 
Electric Company Limited, supra, and the numerous cases cited therein as examples of the 
Board’s reluctance to carve out separate groups. In Canadian General Electric, the Board 
held that a bargining unit limited to cost estimators and cost analysts was inappropriate as it 
was but one segment of a larger category of persons classified as ‘Management and 
Professional — Individual Contributors” consisting of such additional classifications as buy- 
ers, value analysts, marketing and engineering assistants and computer and finance person- 
nel. As well in H. Paulin & Co., [1979] OLRB Rep. April 335 the Board held that the bar- 
gaining unit proposed by the applicant which was limited to one of the divisions in the 
corporation was inappropriate notwithstanding discernible differences between the groups 
of employees. 


dhe In the exceptional circumstances where the Board has found a separate depart- 
ment to be an appropriate bargaining unit the Board has been satisfied that the segment was 
a separate and distinct group functioning as an independent entity. In 
Ex-Cello-O-Corporation of Canada, Limited, [1974] OLRB Rep. Aug. 543, the Board held 
that the Drafting and Engineering Department was an appropriate bargaining unit because 
it operated as a functionally independent entity. In reaching its conclusion the Board em- 
phasized its geographic separation, the employees’ authority to deal directly with the cus- 
tomers, the difference in their hours of work and the absence of any evidence of interchange 
between these employees and the remainder. In The Governors of The University of 
Toronto, [1969] OLRB Rep. Feb. 1149 the Board held that a unit consisting of all non-pro- 
fessional employees of the respondent employed in libraries within the jurisdiction of the 
University of Toronto library was appropriate. In concluding that the library operated as a 
functionally independent entity the Board emphasized that it prepared and administered its 
own budget, that it had the ultimate authority to hire, promote, transfer and discharge li- 
brary employees and that an interchange of employees between the library and other de- 
partments was a rare occurence. In The University of Western Ontario, [1972] OLRB Rep. 
Dec. 1038 the Board, with some reluctance but recognizing the weight of precedent, also 
held that a unit composed of all non-professional employees of the respondent’s libraries 
was appropriate. The Board emphasized the size and nature of the library as a self-con- 
tained administrative unit and its ability to function as an independent entity. The Board 
warned, however, that its decision should not be used as a precedent for splitting the Uni- 
versity into bargaining units along administrative lines and noted with approval its decision 
in Queen’s University at Kingston, [1972] OLRB Rep March 267 where it found that the 
Public Relations Department was not an appropriate unit. We note that subsequently, in 
McMaster University, [1973] OLRB Rep. Feb. 102, the Board distinguished the University 
of Toronto and University of Western Ontario cases and refused to find that a unit of all non- 
professional library employees was appropriate. 


te. If the applicant were a craft union applying for a craft unit pursuant to section 6(2) 
of the Act different considerations would apply and the specialty of the skills and the histori- 
cal bargaining relationship would be given special recognition which would counter-balance 
the Board’s usual concern for undue fragmentation. As it is, however, the applicant is not a 
craft union and asserts that it is not applying for a craft unit. The appropriateness of the pro- 
posed bargaining unit, therefore, must be measured by the Board’s normal standards. 


1128 


133 The specialty of the skills exercised by some of the persons in the proposed bar- 
gaining unit such as the pressmen is acknowledged but outside a craft unit cannot alone jus- 
tify a separate bargaining unit. (See Stratford General Hospital, [1976] OLRB Rep. Sept. 
459 and Canadian General Electric Company Limited, supra.) If specialization of skills were 
alone sufficient to justify a separate unit the respondent could be faced with a proliferation 
of bargaining units relating to draftsmen, accountants, computer technicians, and numerous 
other groups. 


14. The applicant argues that the unit applied for is essentially a production unit and 
that the employees do not therefore share a community of interest with the other salaried 
employees who would fall into the classification of office, clerical and technical employees. 
To highlight the production nature of the Printing and Advertising Department and there- 
fore its uniqueness among the departments at 1 Atlantic Avenue, counsel for the applicant 
emphasized the high noise level in the printing room, the casual and protective clothing 
worn by the employees and the unfinished ceiling in the printing room. The evidence indi- 
cates, however, that the noise level in the computer room is similarly very high and that per- 
sons in the drafting, engineering and computer departments also wear casual or protective 
clothing. In the circumstances the unfinished ceiling cannot persuade the Board that the_ 
Printing and Advertising Department is a production operation. 


15. There is a production unit already in place which spans the respondent’s two loca- 
tions in Metropolitan Toronto and is defined as follows: 


‘“‘All employees in Metropolitan Toronto save and except foremen, 
those above the rank of foreman, office and sales staff, and those en- 
gaged in outside erection work.” 


If the persons in the proposed unit wre esentially production employees, they would fall 
within the above defined production unit. But the applicant agrees that they do not come 
within the parameters of the production unit. As they do not, they must fall within one of the 
exceptions. The applicant does not dispute the respondent’s assertion that the only feasible 
classification excluded from the production unit which could encompass the Printing and 
Advertising personnel is “‘office’’ employees. The Board agrees with the respondent’s de- 
duction and is satisfied that it provides a complete rebuttal to the applicant’s characteriza- 
tion of the persons in question as essentially production employees. The Board further 
agrees with the respondent’s contention that the employees in question fall within the group 
of office, clerical and technical employees. 


16 We turn then to consider whether the bargaining unit proposed by the applicant 
which we find consists of office, clerical and technical employees forms a group sufficiently 
separate and distinct from the other office, clerical and technical employees of the respon- 
dent to comprise an appropriate bargaining unit. 


digs Unlike the facts in Ex-Cell-O, supra, University of Toronto, supra, and University 
of Western Ontario, supra, the physical location of the Printing and Advertising Department 
is integrated with the other departments and not isolated. At 1 Atlantic Avenue the Depart- 
ment does not occupy a separate corner; instead its facilities are spread out between a por- 
tion of the warehouse and three separate rooms with some distance between them. 
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18. The work produced by the Printing and Advertising Department is for the respon- 
dent’s internal use. Most of the material printed is either promotional literature or for the 
benefit of the employees themselves, such as the employees handbook. Mr. R. W. Chap- 
pell, Human Resources Manager, described the work of the Printing and Advertising De- 
partment as a service to the various departments in the company and a service to which all 
departments have equal access. Unlike the facts in Ex-Cell-O, supra, therefore, the Printing 
and Advertising Department is tied to the other departments through the very material they 
produce. Instead of producing something for external consumption they provide a service 
used by all the other departments. 


19. The link between the Printing and Advertising Department and other depart- 
ments is further evidenced by the duties, of some of the people in the proposed bargaining 
unit. Gus Calderone, a bindery clerk and fast copy operator, is responsible for keeping the 
photocopy machines in the copy room filled with paper and is further charged with doing 
whatever he can to keep the machines in working order. The copy room is not part of the 
Printing and Advertising Department and contains photocopy machines available for the 
use of all departments. Calderone estimates that he spends five to ten minutes a day carrying 
out these duties. In his absence, Frank Tonna, another bindery clerk, performs the job. Cal- 
derone’s duties bring him into further contract with the other departments as everyday he 
delivers the finished material from the Printing and Advertising Department to the mail- 
room. Additionally, approximately once a month, he makes deliveries directly to other de- 
partments in the building. 


20. Mirella Marnica, a varityper and phototypesetter is in the proposed bargaining 
unit. After Mr. Dowsette left in September, 1978 Marnica assumed some of his duties which 
were continuing at the date of application and gave her increased contact with persons from 
other departments. When another department wants a job done by the Printing and Adver- 
tising Department Marnica is contacted and she writes out the job ticket indicating the par- 
ticulars of the request. She is the person who provides the departments with progress reports 
and tells them when their job is completed. She further testified that she has regular contact 
with the secretary of the Printing and Advertising Department who was not included in the 
proposed bargaining unit. 


Z\.. Ties between the Printing and Advertising Department and the others are also 
visible through inter-departmental transfers involving positions in the Printing and Adver- 
tising Department. Marnica, for example, transferred into the Printing and Advertising De- 
partment as varityper from a secretarial position in the Building Products Department. In 
reverse order, Monique Gignac transferred out of the Printing and Advertising Department 
as a varityper and into a secretarial classification in the Purchasing Department. Marnica 
testified that operating the varityper and phototypesetter in the Printing and Advertising 
Department is essentially a typing function suggesting that there is minimal difficulty in 
transferring someone from that position to a secretarial classification in another department 
and vice-versa as reflected in the above examples. In this respect the facts of this case are dis- 
tinguishable from Ex-Cell-O, supra, and The University of Toronto, supra, where an inter- 
change of employees between persons in the proposed units and other departments was ei- 
ther a rare occurence or did not happen at all. 


22. Chappell testified that the terms and conditions of employment are basically the 
same for all salaried employees and do not vary along department lines. The persons in the 
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proposed bargaining unit, for example, have the same benefits as those in the other depart- 
ments. As well, a uniform job evaluation and classification scheme spans all departments. 


23. Far from being an isolated department functioning independently from the 
others, the Printing and Advertising Department is an integrated part of the respondent’s 
operation. Its link with other departments may be seen in the physical spread of the Depart- 
ment in the building, the duties of some persons in the proposed bargaining unit expanding 
beyond the Printing and Advertising Department and involving regular contact with per- 
sons from other departments, the transferability of the skills involved in some of the posi- 
tions, as well as the uniform terms and conditions of employment and the single job evalua- 
tion and classification scheme applied to all departments. 


24. Having regard to the evidence outlined above the Board concludes that the pro- 
posed bargaining unit does not constitute a functional independent entity comprised of per- 
sons who share a community of interest separate and distinct from the other office, clerical 
and technical employees of the respondent. Accordingly, the Board finds that the proposed 
unit is not appropriate. Having regard to the alternate agreement of the parties noted in 
paragraph 8 above, the Board is satisfied that the appropriate unit is that proposed by the re- 
spondent. 


pay The Board is further satisfied that less than fourty-five per cent of the employees 
of the respondent in the bargaining unit at the time the application was made were members 
of the applicant on May 7th, 1979, the terminal date fixed for this application and the date 
which the Board determines, under section 92(2)(j) of The Labour Relations Act, to be the 
time for the purpose of ascertaining membership under section 7(1) of the said Act. 


26. The application is therefore dismissed. 
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APPLICATIONS DISPOSED OF BY THE 
ONTARIO LABOUR RELATIONS BOARD 
DURING OCTOBER 1979 


BARGAINING AGENTS CERTIFIED DURING OCTOBER 


No Vote Conducted 


1829-78-R: Retail, Wholesale and Department Store Union, AFL:CIO:CLC (Applicant) v. Gesco 
Warehousing & Distributing Co. operated by Gesco Distributing Limited (Respondent). 


Unit: ‘“‘all employees of the Respondent at its warehouse operation, Weston, Ontario, save and ex- 
cept foremen and persons above the rank of foreman, office and sales staff, persons employed on a 
regular basis for twenty-four hours a week or less and students employed during the school vacation 
period.” (30 employees in the unit). 


2168-78-R: Ontario Nurse’s Association (Applicant) v. Campbellford Memorial Hospital (Respon- 
dent) v. Group of Employees (Objectors). 


Unit: “all registered and graduate nurses employed in a nursing capacity at Campbellford Memorial 
Hospital, Campbellford save and except nursing supervisors, persons above the rank of nursing su- 
pervisor and persons regularly employed for not more than 24 hours per week.” (22 employees in the 
unit). 


0585-79-R: United Cement, Lime and Gypsum Workers International Union (Applicant) v. Hamil- 
ton Automatic Vending Company Limited (Respondent) v. Group of Employees (Objectors). 


Unit: ‘“‘all employees of the respondent working in and out of the respondent’s plant at 377 Gage Av- 
enue, North, in the City of Hamilton, save and except supervisors, persons above the rank of supervi- 
sor, office and sales staff, persons regularly employed for not more than twenty-four hours per week 
and students hired for the school vacation period.’ (49 employees in the unit). (Having regard to the 
agreement of the parties). 


0697-79-5; Printing Specialties & Paper Products Union Local 688 (Applicant) v. Pakfold Business 
Forms (Respondent). 


Unit: ‘‘all clerical employees of the respondent at Niagara Falls, Ontario, save and except supervi- 
sors, persons above the rank of supervisor, salesmen, secretary to the Vice-President, persons regu- 
larly employed for not more than twenty-four hours per week, students employed during the school 
vacation period and employees covered by a subsisting collective agreement.”’ (13 employees in the 
unit). (Having regard to the agreement of the parties). 


0708-79-R: Alliance Employees’ Union (Applicant) v. Public Service Alliance of Canada (Respon- 
dent). 


Unit: ‘“‘all employees of the respondent employed as office support staff at 233 Gilmour Street, Otta- 
wa, Ontario, save and except those employees employed in a confidential capacity, employees repre- 
sented by the Ottawa Typographical Union, Local 102 and employees employed as office support 
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staff in the National Capital Region Office, 233 Gilmour Street, Ottawa, Ontario.” (66 employees in 
the unit). (Having regard to the foregoing). 


0720-79-5: The Sarjeant Co. Employees’ Association (Applicant) v. The Sarjeant Company Limited 
(Respondent) 


Unit #1: “all employees of the respondent working in and out of its plant located in the City of Bar- 
rie, save and except service men, despatchers and head mechanics, persons above the rank of des- 
patcher and head mechanic, office and sales staff.”(_ employees in the unit). 


Unit #2: ‘“‘all employees of the respondent working in and out of its plant located in the City of Oril- 
lia, save and except service men, despatchers and head mechanics, persons above the rank of des- 
patcher and head mechanic, office and sales staff.”(| employees in the unit). 


Unit #3: “all employees of the respondent working in and out of its plant located in the Town of Mid- 
land, save and except service men, despatchers and head mechanics, persons above the rank of des- 
patcher and head mechanic, office and sales staff.” employees in the unit). 


0764-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Tilloston- 
Sekisui Plastics Limited (Respondent) v. Employee (Objector). 


Unit: ‘‘all employees of the respondent employed in the Town of Newmarket, Ontario, save and ex- 
cept foremen and persons above the rank of foreman, office, sales and clerical staff.’’ (35 employees 
in the unit). (Having regard to the agreement of the parties). 


0770-79-R: Retail Clerks Union, Local 409 (Applicant) v. Domco Foodservices Ltd. (Respondent) v. 
Restaurant, Cafeteria and Tavern Employees Union, Local 254, of the Hotel and Restaurant Em- 
ployees and Bartenders International Union (Intervener). 

- and - 
0777-79-R: Restaurant, Cafeteria and Tavern Employees Union, Local 254, of the Hotel and Res- 
taurant Employees and Bartenders International Union (Applicant) v. Domco Food Services Lim- 
ited (Respondent) v. Retail Clerks Union, Local 409 (Intervener). 


Unit: ‘“‘all employees of the respondent engaged in the business of retail sale of prepared food and an- 
cillary operations of such business in the City of Thunder Bay, Ontario, save and except employees 
presently covered by subsisting collective agreements, Assistant Manager and persons above the 
rank of Assistant Manager.”’ (36 employees in the unit). 


0865-79-R: The Greater Northern Ontario Trucking Association (Applicant) v. Ethier Sand & 
Gravel Limited (Respondent). 


Unit: ‘“‘all employees of the respondent in the Regional Municipality of Sudbury who are employed as 
truck drivers or are owner/operators of trucks and dependent contractors of the respondent.” (20 em- 
ployees in the unit). (Having regard to the foregoing). 


0930-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Tempo Con- 
crete & Drains Limited (Respondent). 


Unit: ‘“‘all construction labourers in the employ of the respondent in Metropolitan Toronto, the Re- 
gional Municipality of York and the County of Peel, the Township of Esquesing and the Towns of 
Oakville and Milton in the County of Halton and the Township of Pickering in the County of Ontario 
employed on residential construction, save and except construction labourers employed as helpers of 
bricklayers and plasters, non-working foremen and persons above the rank of non-working fore- 
man.” (29 employees in the unit). 
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0953-79-R: International Union, United Automobile, Aerospace and Agricultural Implement Work- 
ers of America (UAW) (Applicant) v. Trail Manufacturing Limited (Respondent) v. Group of Em- 
ployees (Objectors). 


Unit: ‘all employees of the respondent at Huron Park, Ontario, save and except Foremen and Chief 
Inspectors, persons above the rank of Foreman and Chief Inspector, office, clerical and technical 
staff, sales staff, persons regularly employed for not more than twenty-four (24) hours per week and 
students employed during the school vacation period.” (43 employees in the unit). (Having regard to 
the agreement of the parties). 


0976-79-R: Canadian Food and Associated Services Union (Applicant) v. The Borden Company 
Limited — Retail Operations (Respondent). 


Unit: ‘“‘all employees of the respondent working at Scoops Restaurant at 136 Yorkville Avenue in 
Metropolitan Toronto, save and except managers and assistant managers and those persons above 
the rank of assistant manager, and musicians.”’ (30 employees in the unit). (Having regard to the 
agreement of the parties). 


1040-79-R: Labourers’ International Union of North America, Local 506 (Applicant) v. Newman 
Bros. Co. Limited (Respondent). 


Unit: ‘all construction labourers in the employ of the respondent in the County of Simcoe and the 
District Municipality of Muskoka, save and except non-working foremen and persons above the rank 
of non-working foreman.” (5 employees in the unit). (Having regard to the above). 


1051-79-R: United Brotherhood of Carpenters and Joiners of America Local Union 1669 (Applicant) 
v. Turzillo Contracting Limited (Respondent). 


Unit: “all carpenters and carpenters’ apprentices in the employ of the respondent in the Township of 
Kendry and the surrounding Townships of Alexandra, Webster, Beniah, Haggart, Calhonn, Sydere, 
Bradburn, Calder except for those portions of the Townships of Bradburn, Calhonn and Calder 
which are encompassed within a 50 mile radius of the Timmins Federal Building, save and except 
non-working foremen and persons above the rank of non-working foreman.” (3 employees in the 
unit. (clarity notes) 


1052-79-R: Brewery, Soft Drink, Distillery, Distributors and Miscellaneous Workers Local 1000 affi- 
liated with the International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America (Applicant) v. Banvil Limited (Respondent). 


Unit: “all employees of the respondent at Milton, Ontario, save and except foremen, and persons 
above the rank of foreman, office and sales staff, persons employed for not more than twenty-four 
hours per week and students employed during the school vacation period.” (21 employees in the 
unit). 


1071-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Industrial 
Lighting and Contracting Limited (Respondent). 


Unit: ‘all construction labourers in the employ of the respondent in Metropolitan Toronto, the Re- 
gional Municipality of York and the County of Peel, the Township of Equesing and the Towns of 
Oakville and Milton in the County of Halton and the Township of Pickering in the County of Ontar- 
io, save and except construction labourers employed on building projects, non-working foremen and 
persons above the rank of non-working foreman.” (2 employees in the unit). 
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1074-79-R: Graphic Arts International Union, Local 12-L (Applicant) v. Bonar & Bemis Limited 
(Respondent). 


Unit: ‘‘all artists in the employ of the Bonar & Bemis Limited, Graphic Arts Division, at Rexdale, 
Ontario, save and except persons regularly employed for not more than twenty-four hours per 
week.” (2 employees in the unit). 


1086-79-R: Ready-Mix, Building Supply, Hydro & Construction Drivers, Warehousemen and Help- 
ers Local 230, affiliated with the International Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men and Helpers of America (Applicant) v. Herman Verschuuren (Respondent). 


Unit: ‘all employees of the respondent working in the Regional Municipality of Durham, save and 
except foremen, persons above the rank of foreman, office and sales staff and dependent contrac- 
tors.”’ (4 employees in the unit). (Having regard to the agreement of the parties). 


1087-79-R: Ready-Mix, Building Supply, Hydro & Construction Drivers, Warehousemen and Help- 
ers Local 230, affiliated with the International Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men and Helpers of America (Applicant) v. Herman Verschuuren (Respondent). 


Unit: “‘all dependent contractors working for the respondent in the Regional Municipality of Dur- 
ham, save and except dispatchers, persons above the rank of dispatcher, office and sales staff.” (6 em- 
ployees in the unit). (Having regard to the agreement of the parties). 


1088-79-R: Ready-Mix, Building Supply, Hydro & Construction Drivers, Warehousemen and Help- 
ers Local 230, affiliated with the International Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men and Helpers of America (Applicant) v. Plakmeyer Haulage (Respondent). 


Unit: “‘all employees of the respondent working in the Regional Municipality of Durham, save and 
except foremen and persons above the rank of foreman, office and sales staff.’ (2 employees in the 
unit. (Having regard to the agreement of the parties). 


1090-79-R: Operative Plasterers and Cement Masons International Association of the United States 
and Canada Local Union no. 124, Ottawa-Hull (Applicant) v. D.M.C. Construction Inc. (Respon- 
dent). 


Unit: ‘‘all plasterers and plasterers’ apprentices in the employ of the respondent in the Regional Mu- 
nicipality of Ottawa-Carleton and the United Counties of Prescott and Russell, save and except non- 
working foremen and persons above the rank of non-working foreman.” (5 employees in the unit). 
(clarity note). 


1091-79-R: Local No. 3 of The Ontario Provincial Conference of The International Union of Brick- 
layers and Allied Craftsmen (Applicant) v. Dur Fran Masonry Ltd. (Respondent). 


Unit: “all bricklayers and bricklayers’ apprentices, stonemasons and stonemason’s apprentices in the 
employ of the respondent in the County of Wellington save and except non-working foremen and 
persons above the rank of non-working foreman.” (6 employees in the unit). 


1109-79-R: Canadian Union of Public Employees (Applicant) v. The Corporation of the Town of 
Prescott (Respondent) v. Group of Employees (Objectors). 


Unit: ‘all employees of the respondent in the Town of Prescott, Ontario, save and except Foremen, 
persons above the rank of foreman, office, clerical and technical staff, persons regularly employed for 
not more than twenty-four (24) hours per week and students employed during the school vacation pe- 
riod.” (9 employees in the unit). 
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1112-79-R: Service Employees Union, Local 210, Affiliated with Service Employees International 
Union (Applicant) v. The Corporation of the Town of Wiarton (Respondent). 


Unit: ‘“‘all outside employees of the Corporation of the Town of Wiarton save and except supervisors, 
foremen, persons above the rank of foreman, office staff and any employees covered by subsisting 
collective agreements.” (13 employees in the unit). (Having regard to the agreement of the parties). 


1116-79-R: Ontario Public Service Employees Union (Applicant) v. Owen Sound Emergency Serv- 
ices Inc. (Respondent). 


Unit: ‘“‘all employees of Owen Sound Emergency Services Inc. in Owen Sound, Ontario save and ex- 
cept owner-operators, persons regularly employed for not more than 24 hours per week and students 
employed during the school vacation period.” (17 employees in the unit). (Having regard to the agree- 
ment of the parties). 


1120-79-R: Local No. 3 of The Ontario Provincial Conference of Bricklayers of The International 
Union of Bricklayers and Allied Craftsmen (Applicant) v. Leo Jan Masonry Ltd. (Respondent). 


Unit: “‘all bricklayers and bricklayers’ apprentices, stonemasons and stonemasons’ apprentices in the 
employ of the respondent in the County of Wellington, save and except non-working foremen and 
persons above the rank of non-working foreman.” (8 employees in the unit). 


1122-79-R: Ontario Public Service Employees Union (Applicant) v. C. M. Hincks Treatment Centre 
Inc. (Respondent) v. Group of Employees (Objectors). 


Unit: ‘‘all office, clerical and technical employees of C. M. Hincks Treatment Centre Inc. in Toronto 
save and except the Accounting Supervisor, persons above the rank of Accounting Supervisors and 
persons regularly employed for not more than 24 hours per week and students employed during the 
school vacation period.” (11 employees in the unit). (Having regard to the agreement of the parties). 
(clarity notes). 


1141-79-R: Toronto Typographical Union No. 91 (1.T.U.) (Applicant) v. Compositor Associates 
Limited (Respondent). 


Unit: ‘“‘all employees of the respondent in the Municipality of Metropolitan Toronto, employed in 
composing room work, save and except non-working foremen and persons above the rank of non- 
working foreman.” (31 employees in the unit). (Having regard to the agreement of the parties). 


1142-79-R: Toronto Typographical Union No. 91 (I.T.U.) (Applicant) v. Accutext Limited (Respon- 
dent). 


Unit: “all employees of Accutext Limited in the Municipality of Metropolitan Toronto employed in 
composing room work, save and except foremen and persons above the rank of foreman.” (7 employ- 
ees in the unit). (Having regard to the agreement of the parties). 


1143-79-R: Bakery, Confectionary & Tobacco Workers International Union, Local 264 (Applicant) 
v. Kuemmerling Distilleries Ltd. and Dr. Hillers Peppermint Canada Ltd. (Respondents). 


Unit: ‘“‘all employees of the respondents in the Regional Municipality of Niagara, save and except 
foremen, foreladies, persons above the rank of foreman and forelady, office, clerical and sales staff 
and employees covered by any outstanding certificates of the Board.” (18 employees in the unit). 
(Having regard to the agreement of the parties). 
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1151-79-R: International Association of Machinists and Aerospace Workers, Thunder Bay Lodge 
1120 (Applicant) v. Lakeport Auto Painting Limited (Respondent). 


Unit: ‘“‘all employees of Lakeport Auto Painting Limited at Thunder Bay, Ontario save and except 
foremen, persons above the rank of foreman, office and clerical employees, persons regularly em- 
ployed for not mor than 24 hours per week and students employed during the school vacation peri- 
od.” (5 employees in the unit). (Having regard to the agreement of the parties). 


1152-79-R: International Association of Machinists and Aerospace Workers, Thunder Bay Lodge 
1120 (Applicant) v. Mascarin Auto Body Limited (Respondent). 


Unit #1: “‘all employees of the Respondent at Thunder Bay, Ontario engaged in auto body repair 
work, save and except foremen, persons above the rank of foreman, office and clerical employees 
and employees engaged in iron fabrication including ornamental ironwork.” (2 employees in the 
unit). (Having regard to the agreement of the parties). 


Unit #2: “all employees of the Respondent at Thunder Bay, Ontario, while engaged at the premises 
of the Respondent in iron fabrication including ornamental iron work, save and except foremen, per- 
sons above the rank of foreman, office and clerical employees and employees engaged in auto body 
repair work.” (2 employees in the unit). (Having regard to the further agreement of the parties). 
(clarity notes). 


1159-79-R: Canadian Union of Public Employees (Applicant) v. Central Branch of The Young Men’s 
Christian Association of Metropolitan Toronto (Respondent). 


Unit: ‘‘all employees of the respondent in Metropolitan Toronto, Y.M.C.A. Branch save and except 
professional staff, Department Managers, Physical Instructors, Dietitians, Supervisors, persons 
above the rank of supervisor, persons regularly employed for not more than twenty-four (24) hours 
per week and students employed during the school vacation period.” (44 employees in the unit). 
(Having regard to the agreement of the parties). 


1167-79-R: Labourers’ International Union of North America, Local 837 (Applicant) v. G. Do- 
errsam & Sons Co. Ltd. (Respondent). 


Unit: ‘all construction labourers in the employ of the respondent in the Regional Municipality of Ni- 
agara and County of Haldimand, save and except non-working foremen and persons above the rank 
of non-working foreman.” (2 employees in the unit). 


1168-79-R: Labourers’ International Union of North America, Local 837 (Applicant) v. Elrose Con- 
struction Co. (Respondent). 


Unit: ‘“‘all construction labourers in the employ of the respondent in the Regional Municipality of Ni- 
agara and the County of Haldimand, save and except non-working foremen and persons above the 
rank of non-working foreman.” (2 employees in the unit). 


1169-79-R: Labourers’ International Union of North America, Local 837 (Applicant) v. Ridgewood 
Insulation Ltd. (Respondent). 


Unit: “all construction labourers in the employ of the respondent in the Regional Municipality of Ni- 
agara and the County of Haldimand, save and except non-working foremen and persons above the 
rank of non-working foreman.”’ (2 employees in the unit). 


1172-79-R: United Brotherhood of Carpenters and Joiners of America, Local Union 2737 (Appli- 
cant) v. Tradewood Industries Ltd. (Respondent). 
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Unit: “all employees of the respondent in St. Catharines, Ontario, save and except foremen, persons 
above the rank of foreman, and office and sales staff.”’ (10 employees in the unit). (Having regard to 
the agreement of the parties). 


1189-79-R: The Canadian Union of Public Employees (Applicant) v. Macdonnell Memorial Hospital 
(Respondent). 


Unit: ‘‘all employees of the respondent regularly employed for not more than 24 hours per week at its 
hospital in Cornwall, Ontario, save and except office staff, medical staff, graduate nursing staff, un- 
dergraduate nurses, graduate pharmacists, undergraduate pharmacists, graduate dieticians, student 
dieticians, technical personnel, supervisors, foremen, persons above the rank of supervisor or fore- 
man and chief engineer.” (46 employees in the unit). (Having regard to the agreement of the parties). 


1196-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. York Con- 
dominium Corporation No. 16 (Respondent). 


Unit: ‘‘all employees of the respondent employed at 5 Parkway Forest Drive, Don Mills, Ontario, in- 
cluding resident superintendents, save and except property manager, office and clerical staff.” (4 em- 
ployees in the unit). 


1205-79-R: Service Employees Union, Local 204 Affiliated with A.F. of L., C.I.0., C.L.C. (Appli- 
cant) v. Bay Haven Nursing Home Inc. (Respondent) v. Group of Employees (Objectors). 


Unit #1: “all employees of Bay Haven Nursing Home Inc. in Collingwood, Ontario, save and except 
professional nursing staff, physiotherapists, occupational therapist, supervisors, persons above the 
rank of supervisor, persons regularly employed for not more than twenty-four (24) hours per week 
and students employed during the school vacation period.” (16 employees in the unit). 


Unit #2: “all employees of Bay Haven Nursing Home Inc. in Collingwood, Ontario, regularly em- 
ployed for not more than 24 hours per week and students employed during the school vacation peri- 
od, save and except professional nursing staff, physiotherapists, occupational therapist, supervisors, 
and persons above the rank of supervisor.” (21 employees in the unit). 


1206-79-R: United Steelworkers of America (Applicant) v. Donald L. Hart Limited, carrying on 
business as Murphy Bros. (Respondent). 


Unit: ‘“‘all employees of the respondent in Burlington, Ontario save and except foremen, persons 
above the rank of foreman, office and sales staff.”’ (7 employees in the Unit). 


1210-79-R: Laborers’ International Union of North America Local Union No. 597 (Applicant) v. 
Pentagon Construction Canada Inc. (Respondent). 


Unit: ‘‘all construction labourers in the employ of the respondent in the Counties of Peterborough, 
Victoria and the Provisional County of Haligurton, save and except non-working foremen and per- 
sons above the rank of non-working foreman.” (3 employees in the unit). 


1211-79-R: International Union of Operating Engineers, Local 793 (Applicant) v. American Con- 
struction Co. (Respondent). 


Unit: “‘all employees of the respondent in the Regional Municipality of Niagara and the County of 
Haldimand engaged in the operation of cranes, shovels, bulldozers and similar equipment, and those 
primarily engaged in the repairing and maintaining of same, save and except non-working foremen 
and persons above the rank of non-working foreman.” (5 employees in the unit). 
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1215-79-R: Service Employees International Union, Local 183 A.F. of L., C.1.0., C.L.C. (Appli- 
cant) v. Modern Building Cleaning, Division of Dustbane Enterprises Limited (Respondent). 


Unit #1: “‘all employees of the respondent engaged in cleaning services at the Peterborough Square, 
Peterborough, save and except foremen and foreladies, persons above the rank of foreman and fore- 
lady, office, clerical and sales staff, persons regularly employed for not more than twenty-four hours 
per week and students employed during the school vacation period.’’ (4 employees in the unit). 
(Having regard to the agreement of the parties). 


Unit 2: ‘‘all employees of the respondent engaged in cleaning services at Peterborough Square, Peter- 
borough, who are regularly employed for not more than twenty-four hours per week and students 
employed during the school vacation period, save and except foremen and foreladies, persons above 
the rank of foreman and forelady, office, clerical and sales staff.”’ (3 employees in the unit). (Having 
regard to the further agreement of the parties). 


1216-79-R: United Steelworkers of America (Applicant) v. Dominion Steel Export Co. Ltd. (Do- 
mex) (Respondent). 


Unit: ‘“‘all employees of the respondent company in Bramalea, Ontario, save and except foremen, 
persons above the rank of foreman, office and sales staff, persons regularly employed for not more 
than twenty-four (24) hours per week and students employed during the school vacation.” (24 em- 
ployees in the unit). 


1220-79-R: Canadian Union of Restaurants & Related Employees (Applicant) v. Foodcorp Limited 
carrying on business as Swiss Chalet Bar B.Q. (Respondent). 


Unit: ‘‘all waitresses, waiters, busboys, kitchen staff and cashiers employed by the respondent at 1881 
Leslie Street in the City of North York in the Municipality of Metropolitan Toronto, save and except 
hostesses and persons above the rank of hostess.”’ (51 employees in the unit). (Having regard to the 
agreement of the parties). 


1225-79-R: Canadian Union of Public Employees (Applicant) v. Corporation of the Town of Lincoln 
(Respondent). 


Unit: “all employees of the Public Works Department and the Recreation Department of the respon- 
dent in the Regional Municipality of Niagara save and except foremen, persons above the rank of 
foreman, office and sales staff, persons regularly employed for not more than 24 hours per week and 
students employed during the school vacation period.” (30 employees in the unit). 


1235-79-R: United Brotherhood of Carpenters and Joiners of America (Applicant) v. Adam Nedokis 
(Respondent). 


Unit: “all carpenters, carpenters’ apprentices and construction labourers in the employ of the respon- 
dent in the District of Kenora, including the Patricia Portion, save and except non-working foreman 
and persons above the rank of non-working foremen.” (2 employees in the unit). (Having regard to 
the foregoing). 


1238-79-R: Teamsters Union Local 938, affiliated with the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America (Applicant) v. Control Services (Respondent). 


Unit: “‘all employees of the respondent working at Talbotville, save and except foreman, persons 
above the rank of foreman, sales and office staff.”’ (2 employees in the unit). 
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1240-79-R: Association of Commercial and Technical Employees, Local 1704, C.L.C. Community 
Legal Services Section (Applicant) v. Riverdale Socio-Legal Services (Respondent). 


Unit: ‘“‘all employees of the respondent in the Municipality of Metropolitan Toronto, Ontario, save 
and except staff lawyers and those above the rank of staff lawyer.” (4 employees in the unit). 


1254-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Spadco Con- 
struction Company Limited (Respondent). 


Unit: ‘“‘all construction labourers in the employ of the respondent in Metropolitan Toronto, the Re- 
gional Municipality of York and the County of Peel, the Township of Esquesing and the Towns of 
Oakville and Milton in the County of Halton and the Township of Pickering in the County of Ontar- 
io, save and except construction labourers employed on building projects, non-working foremen and 
persons above the rank of non-working foreman.” (7 employees in the unit). 


1256-79-R: United Steelworkers of America (Applicant) v. Ron’s Mould and Die Ltd. (Respondent) 
v. Group of Employees (Objectors). 


Unit: ‘‘all employees of the respondent company in Waterloo, Ontario, save and except persons 
above the rank of foreman, office and sales staff.”’ (10 employees in the unit). 


1272-79-R: Canadian Union of Public Employees (Applicant) v. Corporation of the County of La- 
nark Fairview Manor (Respondent) v. Group of Employees (Objectors) 


Unit #1: ‘“‘all employees of the respondent in Almonte, save and except graduate and undergraduate 
nurses, office and clerical staff and persons regularly employed for not more than twenty-four hours 
per week.”’ (47 employees in the unit). 


Unit #2: “‘all persons regularly employed for not more than twenty-four hours per week, save and ex- 
cept graduate and undergraduate nurses, office and clerical staff.”’ (16 employees in the unit). 


1279-79-R: The Carpenters’ District Council of Toronto and Vicinity on behalf of Locals 27, 666, 681, 
1133, 1747, 1304, 1963, 3227 and 3233 (Applicant) v. Dantam Investments Limited (Respondent). 


Unit: “all carpenters and carpenters’ apprentices in the employ of the respondent within Metropoli- 
tan Toronto, The Regional Municipality of York and the County of Peel, the Township of Esquesing 
and the Towns of Oakville and Milton in the County of Halton and the Township of Pickering in the 
County of Ontario, save and except non-working foremen and persons above the rank of non-work- 
ing foreman.” (35 employees in the unit). 


1280-79-R: International Union of Bricklayers & Allied Craftsmen Local No. 7 (Applicant) v. Brune 
Construction & Management Ltd. (Respondent). 


Unit: ‘“‘bricklayers and bricklayers’ apprentices, stonemasons and stonemasons’ apprentices in the 
employ of the respondent in the Regional Municipality of Ottawa-Carleton and the United Counties 
of Prescott and Russell, save and except non-working foremen and persons above the rank of non- 
working foremen.” (2 employees in the unit). 


1285-79-R: Laborers’ International Union of North America Local 247 (Applicant) v. Newman Bros. 
Limited (Respondent). 


Unit: “all construction labourers in the employ of the respondent in the County of Lennox and Ad- 
dington, and the County of Frontenac and the Townships of Rear of Leeds and Lansdowne, Rear of 
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Yonge and Escott, and all lands south thereof in the United Counties of Leeds and Grenville, save 
and except non-working foremen and persons above the rank of non-working foremen.” (2 employ- 
ees in the unit). (Having regard to the foregoing). 


1290-79-R: Hotel & Restaurant Employees & Bartenders International Union Restaurant, Cafeteria 
and Tavern Employees Union Local 254 (Applicant) v. Foodcorp Limited, carrying on business as 
Swiss Chalet Bar B. Q. (Respondent) v. Canadian Union of Restaurant & Related Employees (In- 
tervener). 


Unit: ‘‘all employees of the respondent employed at 2990 Eglinton Avenue East in the Borough of 
Scarborough in the Municipality of Metropolitan Toronto in the Province of Ontario, save and ex- 
cept hostesses and persons above the rank of hostess.” (81 employees in the unit). (Having regard to 
the agreement of the parties). 


1293-79-R: The Carpenters’ District Council of Toronto and Vicinity on behalf of Locals 27, 666, 681, 
1133, 1304, 1963, 1747, 3227 and 3233, United Brotherhood of Carpenters and Joiners of America 
(Applicant). 


Unit: ‘‘all carpenters and carpenters’ apprentices in the employ of the respondent in Metropolitan 
Toronto, the Regional Municipality of York and the County of Peel, the Township of Esquesing and 
the Towns of Oakville and Milton in the County of Halton and the Township of Pickering in the 
County of Ontario, save and except non-working foremen and persons above the rank of non-work- 
ing foremen.”’ (2 employees in the unit). 


1294-79-R: United Cement, Lime and Gypsum Workers International Union (Applicant) v. Lesmith 
Limited (Respondent). 


Unit: “all employees of Lesmill Limited at Oakville, Ontario save and except supervisors, those 
above the rank of supervisor, office and sales staff.’ (17 employees in the unit). Having regard to the 
agreement of the parties). 


1298-79-R: Retail, Wholesale and Department Store Union, AFL: CIO:CLC (Applicant) v. Porcu- 
pine Inn (Respondent). 


1299-79-R: Retail, Wholesale and Department Store Union, AFL:CIO:CLC (Applicant) v. Porcu- 
pine Inn (Respondent). 


Unit: “all employees of the Porcupine Inn at Timmins, Ontario save and except department heads 
and persons above the rank of department head, Comptroller and secretary to General Manager.” 
(49 employees in the unit). (Having regard to the agreement of the parties). 


1303-79-R: Canadian Union of Restaurants & Related Employees (Applicant) v. Foodcorp Limited, 
carrying on business as Swiss Chalet Bar B.Q. (Respondent). 


Unit: “all waitresses, waiters, busboys, kitchen staff and cashiers employed by the respondent at 4452 
Sheppard Ave. East, in the Borough of Scarborough, in the Municipality of Metropolitan Toronto 
and Province of Ontario save and except hostesses and persons above the rank of of hostess.”’ (60 em- 
ployees in the unit). (Having regard to the agreement of the parties). 


1306-79-R: Ontario Nurses’ Association (Applicant) v. Campbellford Memorial Hospital (Respon- 
dent). 
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Unit: “‘all registered and graduate nurses employed in a nursing capacity at Campbellford Memorial 
Hospital, Campbellford, for not more than 24 hours per week, save and except nursing supervisors 
and persons above the rank of nursing supervisor.”’ (26 employees in the unit). 


1307-79-R: Graphic Arts International Union, London, Local 517 (Applicant) v. Pro Promotions, 
Plastics and Printing Limited (Respondent) v. Group of Employees (Objectors). 


Unit: ‘‘all employees employed by the respondent at 1005 Hargrieve Road, London, Ontario, save 
and except non-working foremen persons above the rank of non-working foreman, office and sales 
staff.’ (20 employees in the unit). (Having regard to the agreement of the parties). 


1310-79-R: Canadian Union of Restaurants & Related Employees (Applicant) v. Foodcorp Limited, 
carrying on business as Swiss Chalet Bar B.Q. (Respondent). 


Unit: ‘“‘all waitresses, waiters, busboys, kitchen staff and cashiers employed by the respondent at 540 
Montreal Road in Ottawa, save and except hostesses and persons above the rank of hostess.”’ (58 em- 
ployees in the unit). (Having regard to the agreement of the parties). 


1318-79-R: United Brotherhood of Carpenters and Joiners of America Local Union 93 (Applicant) v. 
Retail Environments Ltd. Store Designers and Fixtures (Respondent). 


Unit: ‘‘all carpenters and carpenters’ apprentices in the employ of the respondent in the Regional 
Municipality of Ottawa-Carleton and the United Counties of Prescott and Russell, save and except 
non-working foremen and persons above the rank of non-working foremen.” (2 employees in the 
unit). 


Applications Certified Subsequent to Pre-Hearing Vote 


0127-79-R: Graduate Assistants Association (Applicant) v. McMaster University (Respondent). 


Unit: ‘‘all employees of the respondent in Hamilton employed as teaching assistants, demonstrators, 
tutors or markers save and except those persons covered by subsisting collective agreements.”’ (1059 
employees in the unit). (clarity note). 


Number of names of persons on revised voters’ list 1056 
Number of persons who cast ballots 434 
Ballots segregated and not counted 10 

Number of ballots marked in favour of applicant Zek 

Number of ballots marked against applicant 203 


1041-79-R: International Union of Operating Engineers, Local 796 (Applicant) v. Goodyear Canada 
Inc. (Respondent) v. Canadian Union of Operating Engineers & General Workers (Intervener). 


Unit: ‘“‘all stationary engineers and persons primarily engaged as their helpers in the employ of Good- 
year Canada Inc. in its Power House at its plant in Collingwood, save and except chief engineer and 
persons above the rank of chief engineer.” (4 employees in the unit). 
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Number of names of persons on revised voters’ list 4 
Number of persons who cast ballots s) 
Number of ballots marked in favour of the applicant 
Number of ballots marked against the applicant 
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1161-79-R: Teamsters Local Union No. 879, affiliated with the International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America (Applicant) v. Wimco Steel Sales Co. 
Limited (Respondent) v. Canadian Transportation Workers’ Union No. 197, N.C.C.L. (Intervener). 


Unit: “‘all truck drivers employed by the respondent and working in or out of its 1218 South Service 
Road West plant in Oakville, Ontario, save and except foremen, persons above the rank of foremen 
and persons regularly employed for not more than twenty-four (24) hours per week,” (16 employees 
in the unit). 


Number of names of persons on revised voters’ list 17 
Number of persons who cast ballots 14 
Number of ballots marked in favour of the applicant 13 

Number of ballots marked in favour of intervener 1 


Applications Certified Subsequent to Post-Hearing Vote 


0676-79-R: Service Employees Union Local 268 (Applicant) v. St. Joseph’s General Hospital (Re- 
spondent) v. Group of Employees (Objectors). 


Unit: ‘“‘all employees of St. Joseph’s General Hospital in the City of Thunder Bay regularly employed 
for not more than 25 hours per week in the classifications listed on Schedule “‘A”’ of the full-time col- 
lective agreement between St. Joseph’s General Hospital and Service Employees Union Local 268 
and students employed during the school vacation period, save and except professional medical staff, 
graduate pharmacists, undergraduate pharmacists, pharmacist assistants, graduate dietitians, stu- 
dent dietitians, technical personnel, social service workers, speech therapists, enterostomal thera- 
pists, recreational therapists, play therapists, audiologists, psychometrists, psychology assistants, 
counsellors, counsellor assistants, prosthetists, orthotists, pastoral care assistants, office and clerical 
staff, persons on a cooperative work-study programme, watchmen, members of Sisters of St. Joseph 
of Sault Ste. Marie, supervisors, foremen and foreladies, persons above the rank of foreman and fo- 
relady and persons covered by subsisting collective agreements.” (67 employees in the unit). 


Number of names of persons on list as originally prepared by 


employer 67 
Number of persons who cast ballots 16 
Number of ballots marked in favour of applicant 15 
Number of ballots marked against applicant 1 


0790-79-R: The Plainfield Children’s Home Employees’ Association (Applicant) v. Plainfield Chil- 
dren’s (Respondent) v. Retail Clerks International Union (Intervener). 


Unit: “‘all employees of the respondent working in the Thurlow Township, save and except supervi- 
sors, persons above the rank of supervisor, registered nurses, office staff, the chief maintenance man, 
persons regularly employed for not more than 24 hours per week and students employed during the 
school vacation period.” (56 employees in the unit). 
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Number of names of persons on list as originally prepared by 


employer 55 
Number of persons who cast ballots 49 
Number of ballots marked in favour of applicant 4] 

Number of ballots marked in favour of intervener 8 


0795-79-R: Toronto Printing Pressmen & Assistants’ Union Local 10 Subordinate to:- International 
Printing & Graphic Communications Union (Applicant) v. Brown & Collett Limited (Respondent). 


Unit: ‘all pressmen, assistant pressmen, cameramen, compositors, preparatory workers and their 
apprentices, save and except non-working foremen and those above the rank of non-working fore- 
men, employed in the plant of the respondent located in Metropolitan Toronto.” (16 employees in 
the unit). 


Number of names of persons on list as originally prepared by 


employer 16 
Number of persons who cast ballots 16 
Number of ballots marked in favour of applicant 13 
Number of ballots marked against applicant 3 


APPLICATIONS FOR CERTIFICATION DISMISSED 


No Vote Conducted 


0917-79-R: Service Employees International Union, Local 204 (Applicant) v. Toronto East General 
and Orthopaedic Hospital Inc. (Respondent). (75 employees). 


1170-79-R: The Canadian Union of Public Employees (Applicant) v. The Catholic Children’s Aid So- 
ciety of Hamilton-Wentworth (Respondent). 


Unit: “‘al employees of the Foster Group Home Program of the Catholic Children’s Aid Society of 
Hamilton-Wentworth, save and except supervisors and persons above the rank of supervisor.”’ (9 em- 
ployees in the unit). (Having regard to the agreement of the parties). (Clarity notes). 


1227-79-R: Lawment Trade Union (Applicant) v. Barry J. Lawrence Management Ltd. (Respon- 
dent) v. United Cement Lime & Gypsum Workers International Union AFL-CIO, CLC (Interven- 
er). (23 employees). 


Certification Dismissed Subsequent to Post-Hearing Vote 


0946-79-R: Brewery, Soft Drink, Distillery, Distributors and Miscellaneous Workers Local 1000 affi- 
liated with the International Brotherhood of Teamsters, Chauffeurs, Warehousemen & Helpers of 
American (Applicant) v. Canada Dry Limited (Respondent) v. Group of Employees (Objectors). 


Unit: ‘all advance salesmen, driver merchandisers, driver merchandiser helpers, telephone sales 
clerks, food service employees employed by the respondent in the Municipality of Toronto save and 
except salesmen, dispatchers, office staff, employees in the Extract Department and Quality Control 
Department, all inside employees.” (217 employees in the unit). 
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Number of names of persons on revised voters’ list 89 
Number of persons who cast ballots 86 
Number of ballots marked in favour of the applicant 14 

Number of ballots marked against the applicant iP 


APPLICATIONS FOR CERTIFICATION WITHDRAWN 


0463-79-R: International Associaion of Bridge, Structural and Ornamental Ironworkers, Local Un- 
ion 721 (Applicant) v. Lorondi Design and Construction (Respondent). (4 employees). 


0601-79-R: International Union of Bricklayers and Allied Craftsmen Local Union #28 (Applicant) 
v. Martial Masonry Contractors (Respondent). (9 employees). 


0635-79-R: The United Brotherhood of Carpenters and Joiners of America Local Union 1669 (Ap- 
plicant) v. Ron Engineering and Construction (Eastern) Ltd. Gilcar Supervision and Management 
Limited and G. Lavictoire and Brothers (Respondents). (3 employees). 


0951-79-R: United Brotherhood of Carpenters and Joiners of America (Applicant) v. Ball Brothers 
Limited (Respondent). (3 employees). 


0971-79-R: Resilient Floor Workers Local Union 1465, United Brotherhood of Carpenters and Join- 
ters of America (Applicant) v. Reliable Lumber Products Ltd. (Respondent). (4 employees). 


1035-79-R: Service Employees Union, Local 204 Affiliated with A.F. of L., C.L.O., and C.L.C. 
(Applicant) v. Bestview Holdings Limited (Oshawa Bestview Lodge) (Respondent). (8 employees). 


1068-79-R: Labourers’ International Union of North America, Local 1059 (Applicant) v. Comstock 
International Ltd. (Respondent) v. International Union of Operating Engineers, Local 793 (Inter- 
vener #1) v. International Brotherhood of Electrical Workers, Local Union 120 (Intervener #2). (7 
employees). 


1094-79-R: International Union of Operating Engineers, Local 793 (Applicant) v. S and S Metals 
(Respondent) v. United Steelworkers of America (Intervener). (2 employees). 


1134-79-R: London and District Service Workers’ Union, Local 220, S.E.I.U., A.F.L., C.1.O., 
C.L.C. (Applicant) v. The Women’s Christian Association of London (Respondent). (33 employ- 
ees). 


1135-79-R: Oil, Chemical & Atomic Workers International Union (Applicant) v. Progress Plastics 
and Compounds Inc. (Respondent). (6 employees). 


1147-9-R: United Brotherhood of Carpenters and Joiners of America (Applicant) v. Lavern Asmus- 
sen Limited (Respondent). (4 employees). 


1173-79-R: The United Brotherhood of Carpenters & Joiners of American Local 2466 (Applicant) v. 
McKay — Cocker Construction Ltd. (Respondent). (2 employees). 
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1186-79-R: Labourers’ International Union of North America, Local 527 (Applicant) v. Concorde 
Maintenance Limited (Respondent). (72 employees). 


1195-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. San-Jac 
Concrete & Drains Ltd. (Respondent). (12 employees). 


1197-79-R: Teamsters Local Union No. 419, affiliated with the International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America (Applicant) v. Society for Goodwill Serv- 
ices (Respondent). (77 employees). 


1213-79-R: London and District Service Workers’ Union, Local 220, S.E.I.U., A.F.L., C.1.O., 
C.L.C. (Applicant) v. Central Park Lodge (Kitchener) (Respondent). (3 employees). 


1214-79-R: London and District Service Workers’ Union Local 220, S.E.I.U., A.F.L., C.1.O., 
C.L.C. (Applicant) v. Central Park Lodge (Kitchener) (Respondent). (3 employees). 


1250-79-R: Canadian Chemical Workers Union (Applicant) v. National General Filter Products Ltd. 
(Respondent). (25 employees). 


1257-79-R: Service Employees International Union, Local 183 A.F. of C.I.O., C.L.C. (Applicant) 
v. Lennox and Addington County General Hospital (Respondent). (21 employees). 


1273-79-R: United Steelworkers of America (Applicant) v. Storall Industries Limited (Respondent). 
(9 employees). 


1274-79-R: Ontario Taxi Association 1688 Canadian Labour Congress (Applicant) v. Windsor Air- 
line Limousine Service Ltd. Veteran Cab Co. (Subsidiary) (Respondent). (250 employees). 


1286-79-R: International Union of Operating Engineers Local 793 (Applicant) v. T.I.W. Industries, 
Ltd. Steel Plateworks Division (Respondent). (2 employees). 


1340-79-R: Labours’ International Union of North America, Local 506 (Applicant) v. Jambor and 
Osborne Limited (Respondent). (2 employees). 


1342-79-R: Canadian Union of Operating Engineers General Workers (Applicant) v. British Leaf 
Tobacco Company of Canada Limited (Respondent). (5 employees). 


1353-79-R: Teamsters, Chauffeurs, Warehousemen and Helpers Local Union No. 880, affiliated 
with the International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America (Applicant) v. Flanagan Delivery Service Limited (Respondent). (7 employees). 


APPLICATIONS FOR DECLARATION TERMINATING BARGAINING RIGHTS 
0888-79-R: Vern Waite (Applicant) v. Teamsters Local No. 879, affiliated with the International 


Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America (Respondent) v. 
Andron Agencies Ltd. (Intervener). (Granted). 
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Unit: ‘all permanent employees of Andron Agencies Ltd., save and except foremen, persons above 
the rank of foreman, watchmen and office staff.’ (4 employees in the unit). 


Number of names of persons on list as originally prepared by 


employer 4 
Number of persons who cast ballots 4 
Number of ballots marked in favour of the respondent 1 
Number of ballots marked against the respondent 3 


0967-79-R: Gerry Morrison (Applicant) v. United Steelworkers of America on behalf of Local 8683 
(Respondent) v. Crown Cork & Seal Company Limited (Intervener). (Granted). 


Unit: ‘all office and clerical employees of the Company at Concord, Ontario, save and except super- 
visor, persons above the rank of supervisor, secretary to the President, secretary to the Industrial Re- 
lations Manager, secretary to the Chief Financial Officer, secretary to the Controller, Benefits Clerk, 
Assistant Accounting Supervisor, Professional Engineer, Sales and Field Staff, persons regularly em- 
ployed for not more than 24 hours per week, and students employed during the school vacation peri- 
od.’ (32 employees in the unit). 


Number of names of persons on revised voter’s list 28 
Number of persons who cast ballots DA 
Number of ballots marked in favour of the respondent 10 

Number of ballots marked against the respondent 7, 


0981-79-R: Employees of Nel-Gor Castle Nursing Home (Applicant) v. Canadian Union of Public 
Employees (Respondent). (30 employees). (Dismissed). 


0988-79-R: Medi-Park Lodges Inc. carrying on business as Grace Abbey Nursing Home (Applicant) 
v. Service Employees Union, Local 204 (Respondent). (16 employees). (Dismissed). 


1157-79-R: Dina Di Vito (Applicant) v. Retail, Wholesale and Department Store Union, AFL: CIO: 
CLC: (Respondent). (employees). (Granted). 


1163-79-R: Russell Boldrick (Applicant) v. International Unison of Operating Engineers (Respon- 
dent). (4 employees). (Granted). 


APPLICATIONS FOR DECLARATION THAT STRIKE UNLAWFUL 


0950-79-U: Ellis-Don W.A. Inc. (Applicant) v. International Association of Bridge Structural and 
Ornamental Iron Workers Local 700 and P. Doyle (Respondent). (Withdrawn). 


1325-79-U: The Corporation of the Town of Ajax (Applicant) v. The Canadian Union of Operating 
Engineers (Respondent). (Withdrawn). 


1367-79-R: B. and P. Installation and Services Ltd. (Applicant) v. Evertt Daniels, Bill Maloney, Earl 
McCormick, Howard Stratham, Ray Thompson, Stan Whitty and Local 595, United Brotherhood of 
Carpenters and Joiners of America, Millwright District Council of Ontario (Respondent). 
(Withdrawn). 
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APPLICATIONS FOR DECLARATION THAT LOCK-OUT UNLAWFUL 


0642-79-U: Lumber and Sawmill Workers Union, Local 2995 of the United Brotherhood of Carpen- 
ters and Joiners of America (Applicant) v. J. H. Normick Inc. (Kirkland Lake Division (Respon- 
dent). (Dismissed). 


1078-79-U: United Steelworkers of America (Applicant) v. Shaw Alnex Industries Ltd. (Respon- 
dent). (Withdrawn). 


1118-79-U: Retail Clerks International Union, Local 233F, Footwear Division affiliated with Cana- 
dian Labour Congress and the AFL-CIO (Applicant) v. Hewetson Shoe Company (Respondent). 
(Withdrawn). 


APPLICATIONS FOR CONSENT TO PROSECUTE 


1775-78-U: International Brotherhood of Electrical Workers, Local 1565 (Applicant) v. Great Lakes 
Forest Products (Respondent). (Withdrawn). 


1253-79-U: Labourers’ International Union of North America, Local 183 (Applicant) v. York Con- 
dominium Corporation No. 16 and Westwood Property Management Limited (Respondent). 
(Withdrawn). 


COMPLAINTS UNDER SECTION 79 (UNFAIR LABOUR PRACTICE) 


1754-78-U: Teamsters Local Union No. 419, affiliated with the International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America (Complainant) v. Domtar Inc. (Respon- 
dent). (Withdrawn). 


1776-78-U: International Brotherhood of Electrical Workers, Local 1565 (Complainant) v. Great 
Lakes Forest Products (Respondent). (Withdrawn). 


0154-79-U: The Staff Association Haldimand-Norfolk Regional Health Unit (Complainant) v. Haldi- 
mand-Norfolk Regional Health Unit (Respondent). (Dismissed). 


0234-79-U: United Brotherhood of Carpenters and Joiners of America, Local 3054 (Complainant) v. 
Selinger Wood Ltd., Peter Selinger and Walter Milley (Respondent). (Granted). 


0237-79-U: Fashion Craft Kitchens Inc. (Complainant) v. The United Brotherhood of Carpenters 
and Joiners of America, Local Union 3054 (Respondent). (Dismissed). 


0247-79-U: Rose Zannino & Rita Sannuto (Complainants) v. Ganz Bros. Toys Ltd. and International 
Union of Doll and Toy Workers of the U.S.A. and Canada, Local 905 (Respondent). (Withdrawn). 


0317-79-U: Retail Clerks Union, Local 206 (Complainant) v. Makita Power Tools, Canada, Ltd. (Re- 
spondent). (Dismissed). 
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0332-79-U: Dominion Maintenance Limited, Harkness Waters Ltd., K.L. McCormick Painting Co. 
(Division of Redmond Smithers Ltd.,) and Gallant Enterprises (Complainants) v. The Ontario 
Painting Contractors Association, The Accoustical Association Ontario, The Interior Systems Con- 
tractors Association, Kelvin Edgar, et. al. (Respondent). (Dismissed). 


0376-79-U: Canadian Union of Public Employees and Local 2103 (Complainant) v. Groves Park 
Lodge (Respondent). (Withdrawn). 


0541-79-U: Gary Robert Walsh (Complainant) v. Canadian Union of Public Employees, Toronto 
Civic Employees Union, Local 43 (Respondent). 

- and - 
0575-79-U: Gary Robert Walsh (Complainant) v. Canadian Union of Public Employees, Toronto 
Civic Employees Union, Local 43 (Respondent). (Withdrawn). 


0990-79-U: Gary Robert Walsh (Complainant) v. Canadian Union of Public Employees, Mr. Al 
Sims, Toronto Civic Employees Union, Local 43 (Respondent). (Withdrawn). 


0563-79-U: Ontario Public Service Employees Union (Complainant) v. The Art Gallery of Ontario 
(Respondent). 

- and - 
0600-79-U: Ontario Public Service Employees Union (Complainant) v. The Art Gallery of Ontario 
(Respondent). (Granted). 


0757-79-U: Mario Sperduti (Complainant) v. Zehrs Markets Limited (Respondent). (Dismissed). 


0760-79-U: Christopher M. Sojka (Complainant) v. Massey-Ferguson Industries Limited and 
U.A.W. Local 439 (Respondent). (Dismissed). 


0817-79-U: United Garment Workers (Complainant) v. Hudson Sportswear (Respondent). 
(Dismissed). 


0831-79-U: Labourers’ International Union of North America, Local 183 (Complainant) v. Tillot- 
son-Sekisui Plastics Limited (Respondent). (Granted). 


0851-79-U: Teamsters Union Local 938, affiliated with the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America (Complainant) v. Western Dispatch Inc. Oper- 
ating as Western Dispatch Company (Respondent). (Withdrawn). 


0876-79-U: Graphic Arts International Union, Local 542 (Complainant) v. Reid Dominion Packag- 
ing Ltd. (Respondent). (Withdrawn). 


0879-79-U: Michael Robert Reeder (Complainant) v. De Havilland Aircraft of Canada Limited and 
Local 112, United Automobile, Aerospace and Agricultural Implement Workers of America (Re- 
spondents). (Dismissed). 


0927-79-U: Canadian Food and Associated Services Union (Complainant) v. Borden Ice Cream Parl- 
ours (Respondent). (Withdrawn). 
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0979-79-U: Canadian Food and Associated Services Union (Complainant) v. The Borden Company 
Limited — Retail Operations (Respondent). (Withdrawn). 


0980-79-U: Canadian Food and Associated Services Union (Complainant) v. Scoops Restaurant — 
Borden Ice Cream Parlours (Respondent). (Withdrawn). 


1010-79-U: Canadian Union of Industrial Employees (Complainant) v. Bermay Corporation (Re- 
spondent). (Withdrawn). 


1031-79-U: United Garment Workers of America (Complainant) v. Deacon Brothers Limited (Re- 
spondent). (Dismissed). 


1042-79-U: Teamsters’ Local Union No. 230, Ready Mix, Building Supply, Hydro and Construction 
Drivers, Warehousemen and Helpers (Complainant) v. Red-D-Mix Concrete Company Division of 
Standard Industries Ltd. (Respondent). (Withdrawn). 


1045-79-U: Canadian Union of United Brewery, Flour, Cereal, Soft Drink and Distillery Workers 
(Complainant) v. Uxbridge Beverages (Oshawa) Limited (Respondent). (Withdrawn). 


1053-79-U: Teamsters Local Union No. 879, affiliated with the International Brotherhood of Team- 


sters, Chauffeurs, Warehousemen and Helpers of America (Complainant) v. Breadner Transport 
Ltd. (Respondent). (Withdrawn). 


1054-79-U: Mary Johnson (known professionally as Dianne Michaels) (Complainant) v. Le Strip 
Theatre (Howard Deverett, Owner) (Respondent). (Withdrawn). 


1055-79-U: Mary Johnson (known professionally as Dianne Michaels) (Complainant) v. The Pretzel 
Bell Hotels Ltd. (Respondent). (Withdrawn). 


1083-79-U: Graphic Arts International Union, Local 542 (Complainant) v. Reid Dominion Packag- 
ing Ltd. (Respondent). (Withdrawn). 


1084-79-U: Gary Tomkins (Complainant) v. Titan Proform UAW #124 (Respondent). (Withdrawn). 


1106-79-U: Canadian Union of Industrial Employees (Complainant) v. Bermay Corporation (Re- 
spondent). (Withdrawn). 


1127-79-U: Brewery, Soft Drink, Distillery, Distributors and Miscellaneous Workers Local 1000 affi- 
liated with the International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America (Complainant) v. Banvil Limited (Respondent). (Withdrawn). 


1137-79-U: Laundry and Linen Drivers and Indusrial Workers Union Local 847 and Sam Mellace 
(Complainants) v. Diversified Stainless Steel of Canada Limited (Respondent). (Dismissed). 


1144-79-U: Canadian Union of Operating Engineers & General Workers (Complainant) v. Rank 
City Wall Canada Limited (Respondent). (Withdrawn). 
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1154-79-U: Canadian Food and Associated Services Union (Complainant) v. Federated Building 
Maintenance Company Limited (Respondent). (Withdrawn). 


1158-79-U: Toronto Typographical Union No. 91 (ITU) (Complainant) v. Accutext Limited (Re- 
spondent). (Withdrawn). 


1162-79-U: Ontario Sheet Metal and Air Handling Group (Complainant) v. Sheet Metal Workers’ 
International Association, Ontario Sheet Metal Conference for Locals 30, 47, 235, 269, 392, 397, 
473, 504, 537, 539, and 562, Sheet Metal Workers’ International Association, Local 397, and R. D. 
Taylor (Respondent). (Withdrawn). 


1166-79-U: United Garment Workers of America (Complainant) v. Deacon Brothers Limited (Re- 
spondent). (Withdrawn). 


1184-79-U: Toronto Typographical Union No. 91 (1.T.U.) (Complainant) v. Accutext Limited (Re- 
spondent). (Withdrawn). 


1187-79-U: Canadian Union of Public Employees (Complainant) v. Young Men’s Christian Associa- 
tion (Respondent). (Withdrawn). 


1208-79-U: Richard King (Complainant) v. United Brotherhood of Carpenters and Joiners of Ameri- 
ca, Local 18 (Respondent). (Withdrawn). 


1217-79-U: United Steelworkers of America (Complainant) v. Cross Tube Products Inc. (Respon- 
dent). (Withdrawn). 


1218-79-U: United Steelworkers of America (Complainant) v. Cross Tube Products Inc. (Respon- 
dent). (Withdrawn). 


1224-79-U: Toronto Printing Pressmen & Assistants’ Union No. 10 (Complainant) v. Brown & Col- 
lett Limited (Respondent). (Withdrawn). 


1251-79-U: Stanley Anthony Crha (Complainant) v. International Union, Union Automobile, Ae- 
rospace, Agricultural Implement Workers of America, and its Local 27 (Respondent) v. Bendix 
Heavy Vehicle Systems, Limited (Intervener). (Withdrawn). 


1258-79-U: Jean-Noel Robert (Complainant) v. Lumber and Sawmill Workers’ Union 2995 (Respon- 
dent). (Withdrawn). 


1264-79-U: Labourers’ International Union of North America, Local 183 (Complainant) v. York 
Condominium Corporation No. 16 and Westwood Property Management Limited (Respondent). 
(Withdrawn). 


1265-79-U: International Union, United Automobile, Aerospace and Agricultural Implement Work- 
ers of America, (UAW) (Complainant) v. King Seagrave Limited (Respondent). (Withdrawn). 
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1288-79-U: Laundry & Linen Drivers and Industrial Workers Union Local 847, and Bob Potvin 
(Complainants) v. Diversified Stainless Steel of Canada Ltd. (Respondent). (Dismissed). 


1289-79-U: Service Employees Union, Local 204 (Complainant) v. Bay Haven Nursing Home Inc. 
(Collingwood, Ontario) (Respondent). (Withdrawn). 


1305-79-U: Canadian Union of Public Employees (Complainant) v. Groves Park Lodge 336496 Ont. 
Ltd. (Respondent). (Withdrawn). 


1327-79-U: Ramkissoon Singh (Complainant) v. Teamsters Union Local 419, affiliated with Interna- 
tional Brotherhood of Teamsters (Respondent). (Withdrawn). 


1345-79-U: Canadian Union of Public Employees and its Local 133, Humane Society Unit (Com- 
plainant) v. Niagara Frontier Humane Society (Respondent). (Withdrawn). 


1365-79-U: Mr. Nik Habermel (Complainant) v. Canadian Facts Co. Ltd. (Respondent). 
(Withdrawn). 


1433-79-U: Canadian Union of Public Employees (Complainant) v. St. Christopher’s House (Re- 
spondent). (Withdrawn). 


APPLICATIONS UNDER SECTION 55 


0686-79-R: Ontario Provincial Conference of the International Union of Bricklayers and Allied 
Craftsmen (Applicant) v. Domenic Masonry Contractor Limited, and West Side Masonry (Respon- 
dents). (Granted). 


0792-79-R: International Union of Bricklayers and Allied Craftsmen, Local Union 28 (Applicant) v. 
Gerolami Masonry Limited and Martial Masonry Contractors (Respondents). (Withdrawn). 


0882-79-R: International Association of Heat and Frost Insulators and Asbestos Workers, Local 95 
(Applicant) v. Mooretown Insulation Contractors Ltd., and 373581 Ontario Limited carrying on 
business as Oakdale Insulation Ltd. (Respondents). (Dismissed). 


1233-79-R: The United Association of Journeymen and Apprentices of the Plumbing and Pipefitting 
Industry of the United States and Canada, Local 666 (Applicant) v. Janzen Plumbing and Heating 
Limited and Residential Plumbing and Heating Inc. (Respondents). (Granted). 


JURISDICTIONAL DISPUTES 


0673-79-JD: United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting In- 
dustry of the United States and Canada, Local 552 (Complainant) v. Gumprich Enterprises Limited; 
International Association of Bridge, Structural and Ornamental Ironworkers Local 700; Laborers’ 
International Union of North America, Local 625 (Respondents). (Withdrawn). 
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0679-79-JD: United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting In- 
dustry of the United States and Canada, Local 463 (Complainant) v. Lake Ontario Steel Co. Limited, 
cob Lasco Steel Whitby Welding Limited; International Association of Bridge, Structural and Orna- 
mental Ironworkers Local 721 (Respondents). (Withdrawn). 


APPLICATION FOR THE COLLEGES COLLECTIVE BARGAINING ACT 1975, 
UNDER SECTION 82 


1185-78-M: Ontario Public Service Employees Union (Applicant) v. Durham College (Respondent). 
(Granted). 


APPLICATIONS FOR DETERMINATION UNDER SECTION 95(2) 


0645-79-M: Local 636, International Brotherhood of Electrical Workers (Trade Union) v. Caledon 
Hydro-Electric Commission (Employers). (Granted). 


0748-79-M: Sheet Metal Worlers’ Union Local No. 540 (Applicant) v. Selkirk Metalbestos (Respon- 
dent). (Withdrawn). 


REFERENCE TO BOARD TO SECTION 96 


2172-78-M: Haldimand-Norfolk Regional Health Unit (Employer) v. The Staff Association Haldi- 
mand-Norfolk Regional Health Unit (Trade Union). (Dismissed). 


APPLICATIONS UNDER SECTION 112a 


1590-78-M: Bricklayers, Masons Independent Union of Canada, Local 1 (Applicant) v. Metrus Con- 
tracting Limited and Di Domizio Construction Limited and The Masonry Contractors’ Association 
of Toronto Inc. (Respondents) v. Bricklayers, Masons & Tilesetters Union, Local No. 2 Ontario (affi- 
lliated with the International Union of Bricklayers and Allied Craftsmen) (Intervener). (Dismissed). 


0451-79-M: The Ontario Pipe Trades Council of the United Association of Journeymen and Appren- 
tices of the Plumbing and Pipe Fitting Industry of the United States & Canada, and The United Asso- 
ciation of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of the United 
States and Canada, Local Union 67 (Applicants) v. The Mechanical Contractors Association of On- 
tario and Sheafer-Townsend Construction Limited (Respondents). (Granted). 


0580-79-M: International Association of Bridge, Structural and Ornamental Ironworkers Local Un- 
ion 721 (Applicant) v. Peel Crane Rental and Erection Company and/or Eastern Crane Erection and 
Servicing Company (Respondent). (Granted). 


0791-79-M: International Union of Bricklayers and Allied Craftsmen, Ontario Provincial Confer- 
ence of the International Union of Bricklayers and Allied Craftsmen, and International Union of 
Bricklayers and Allied Craftsmen, Local 1 (Applicants) v. The Masonry Industry Employers’ Coun- 
cil of Ontario, and Domenic Masonry Contractor Limited and West Side Masonry (Respondents). 
(Granted). 
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0818-79-M: Local Union 1788 of the International Brotherhood of Electrical Workers (Applicant) v. 
Ontario Hydro (Respondent). (Withdrawn). 


1079-79-M: International Association of Bridge, Structural & Ornamental Ironworkers, Local Un- 
ion 721 (Applicant) v. Mobel Welding Erectors Co. (Respondent). (Granted). 


1081-79-M: International Union of Operating Engineers, Local 793 (Applicant) v. Cliff Hubbert 
Construction Company Ltd. (Respondent). (Granted). 


1102-79-M: United Brotherhood of Carpenters and Joiners of America, Local Union 38 (Applicant) 
v. Tureski Construction Company Limited (Respondent). (Withdrawn). 


1104-79-M: United Brotherhood of Carpenters and Joiners of America Local Union 38 (Applicant) 
v. Collavino Incorporated (Respondent). (Withdrawn). 


1105-79-M: United Brotherhood of Carpenters and Joiners of America Local Union 38 (Applicant) 
v. H. G. Susgin Contractor (Respondent). (Withdrawn). 


1114-79-M: International Union of Operating Engineers, Local 793 (Applicant) v. Employer Bar- 
gaining Agency and J & M Chartrand Realty Limited (Respondents). (Granted). 


1140-79-M: A Council of Trade Unions, acting as the representative and agent of Teamsters Local 
Union 230 and Labourers’ International Union of North America, Local Union 183 (Applicant) v. D 
& R Ventura General Construction Ltd. (Respondent). (Granted). 


1174-79-M: International Union of Operating Engineers Local 793 (Applicant) v. Delmar Contract- 
ing Limited (Respondent). (Withdrawn). 


1181-79-M: The International Union of Bricklayers & Allied Craftsmen, Local #10 (Applicant) v. 
Dodge Construction Company Limited (Respondent). 


1234-79-M: International Union of Bricklayers and Allied Craftsmen, Ontario Provincial Confer- 
ence of The International Union of Bricklayers and Allied Craftsmen and International Union of 
Bricklayers and Allied Craftsmen, Local 10 (Applicants) v. The Masonry Company Limited (Re- 
spondents). (Granted). 


1230-79-M: United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting In- 
dustry of the United States and Canada, Local 46 (Applicant) v. (1) Padar Plumbing & Heating Ltd. 
and (2) Metropolitan Plumbing and Heating Contractors Association A Division of The Mechanical 
Contractors Association Toronto (Respondents). (Withdrawn). 


1243-79-M: Chatham Construction Workers Association Local No. 53, affiliated with the Christian 
Labour Association of Canada (Applicant) v. Blake Gascoyne Electric (Respondent). (Withdrawn). 


1259-79-M: The Teamsters Local Union Number 230, Ready Mix, Building Supply, Hydro and Con- 
struction Drivers, Warehousemen and Helpers, of the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America (Applicant) v. Michael Bros. Excavating (Re- 
spondent). (Withdrawn). 
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1287-79-M: Chatham Construction Workers Association, Local #53, affiliated with the Christian 
Labour Association of Canada (Applicant) v. Rose City Electric Limited (Respondent). 
(Withdrawn). 


1291-79-M: Sarnia Construction Association, For and on behalf of DiCocco Contractors Ltd. (Ap- 
plicant) v. Local 1256 United Brotherhood of Carpenters and Joiners of America (Respondent). 
(Withdrawn). 


1314-79-M: The United Association of Journeymen and Apprentices of the Plumbing and Pipefitting 
Industry of the United States and Canada, Local 666 (Applicant) v. Janzen Plumbing and Heating 
Limited, and Residential Plumbing and Heating inc., and The Mechanical Contractors’ Association 
of Ontario (Respondents). (Withdrawn). 


1377-79-M: Chatham Construction Workers Association Local No. 53, affiliated with the Christian 
Labour Association of Canada (Applicant) v. Sass Manufacturing Limited (Respondent). 
(Withdrawn). 


APPLICATION FOR RECONSIDERATION OF BOARD’S DECISION 


0666-79-R: Labourers’ International Union of North America, Local 527 (Applicant) v. Vicbert Inc. 
(Respondent). (Request Denied). 
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Bargaining Unit — Appropriateness — Wholesale and retail food business — Description of 
appropriate unit determined — Usarco criteria applied 


BENNETT FOODS LIMITED; RE RiW.D.S.U vic p< oe gs ee 


Bargaining Unit — Certification — Construction Industry — Labourers bargaining unit de- 
scription reviewed — Seeking unit pursuant to section 6(1) — Whether certain craft 
employed on application date 


BELVEDERE DRAIN AND CONCRETE LIMITED; RE LABOURERS’ 
UNION; LOCAL 183 is_ 2 2 ai: Rhee elect yeenice clos ea tone fey et cone a ah aa caer 


Certification — Bargaining Unit — Construction Industry — Labourers bargaining unit de- 
scription reviewed — Seeking unit pursuant to section 6(1) — Whether certain craft 
employed on application date 


BELVEDERE DRAIN AND CONCRETE LIMITED; RE LABOURERS’ 
UNION, LOCAL 183 5 ian sicsueia tare reuse tty wheats ie caer osreb ms eteeeeee a ce eea 


Certification — Charges — Employer issuing warning letters and threatening to close 
business — Section 7a applicable where economic well-being threatened 


G.T. COURIERS; RE TEAMSTERS UNION, LOCAL 879; GROUP OF 
EMPLOYEES s43.39:23 5 R928 55.343,55: 20ers 


Certification — Charges - Membership Evidence — Organizer present during meeting of 
employees — Advising that employees failing to join union would lose jobs — 
Whether employees voluntarily desiring union representation - Membership evi- 
dence given no weight 


CHEMTRUSION INC.; RETEAMSTERS UNION, LOCAL 419 ............. 
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1132 
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Certification - Charges - Membership Evidence — Whether collector perceived as ‘“‘boss”’ 
— Advising employees “‘join now for $2.00 or pay $150.00 later’ - Whether causing 
Board to doubt membership evidence tendered 


BONDISTRUCTURALESTEEL(1965) EED.5 USWA I ae 


Certification — Collective Agreement — Trade Union Status —- Employer’s payroll clerk is- 
suing union membership cards and check-off forms — Collective bargaining relation- 
ship previously established - General Manager of Employer formerly truck driver 
and president of intervener — Whether trade union status or collective agreement af- 
fected 


C.D.C. HOLDINGS LIMITED; RE TEAMSTERS’ UNION, LOCAL 938; EN- 
GINEERING CONSTRUCTORS ASSOCIATIONAR. U0 PALS heat OS... 


Certification — Construction Industry -— Geographic description of Board area No. 10 
amended to reflect change in municipal and regional boundaries 


ALNOR-EARTHMOVING LIMITED; REI.U.0O.E., LOCAL 793° ........... 


Certification - Membership Evidence — Petition — Objectors alleging purpose of member- 
ship card misrepresented — Allegation of misrepresentations and extortion not 
established by evidence - Employer and objectors discussing opposition to union 


NORCAN DEVELOPMENTS LTD.; RE CARPENTERS UNION: GROUP OF 
[Te GD Ct Se 208 § Fe 0, aS ee ay ie Gr bk dO ae ee Aly Nee ee ae 


Certification — Parties - Reconsideration — Intervener seeking reconsideration not party in 
original proceeding — Intervener not representing any employees in unit — 
Bargaining agent for employees of employer at different location — Whether having 
status to seek reconsideration 


ESE CANADA LCIMITED; RE 'UlS:W.Ac, Ur EB LOCAL 514 orn esas were 


Certification — Related Employer — Employer and subcontractor carrying on related 
activities - Employer exercising contractual and operational control - No common 
ownership or financial relationships — Board issuing section 1(4) declaration to fur- 
ther purposes of Act and place collective bargaining structures on firm base 


Jo NORMICKING SE SIWrl) LOCA 00S itd en tks eonlehts 2). 


Charges — Certification - Employer issuing warning letters and threatening to close 
business — Section 7a applicable where economic well-being threatened 


G.T. COURIERS; RE TEAMSTERS UNION, LOCAL 879; GROUP OF 
| E34 Wil io Gs AS ard dle aha aN i NS ae See aR Ne ae eae eR 


Charges — Certification - Membership Evidence — Organizer present during meeting of 
employees — Advising that employees failing to join union would lose jobs — 
Whether employees voluntarily desiring union representation - Membership evi- 
dence given no weight 


CHEMTRUSION INC.; RETEAMSTERS UNION, LOCAL 419 ............. 


Charges — Certification - Membership Evidence — Whether collector perceived as “‘boss”’ 
— Advising employees “‘join now for $2.00 or pay $150.00 later’’ - Whether causing 
Board to doubt membership evidence tendered 


BONDSFRUCTURAL STEED (1965) LID @RE U.S. WA. sc. ee eee ees 


Ill 


1137 


1142 


1131 


(PAW 


1156 


1176 


1167 


1150 
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IV 


Charges — Practice and Procedure — Section 79 — Earlier identical complaint dismissed 
after hearing — Issues raised in fresh complaint res judicata — Dismissal without hear- 
ing pursuant to Rule 46 


CONCRETE CONSTRUCTION SUPPLIES; RE D.H. O’KEEFE; TEAM- 
STERS UNIONSLOCGCALE 880 a cic % Ueiece bhars eels a cnenyea hn tee sie ean eee 


Collective Agreement — Certification — Trade Union Status — Employers’ payroll clerk is- 
suing union membership cards and check-off forms — Collective bargaining relation- 
ship previously established — General Manager of Employer formerly truck driver 
and president of intervener — Whether trade union status or collective agreement af- 
fected 


C.D.C. HOLDINGS LIMITED; RE TEAMSTERS UNION, LOCAL 938; ENGI- 
NEERING CONSTRUCTORS ASSOCIATION Wise as oe ie nee eer ore ec 


Collective Agreement — Damages — Duty to Bargain in Good Faith — Interference in the 
Trade Union —- Company violating several provisions of Act — Offering voluntary re- 
vocable check-off of dues - Whether maintaining minimum statutory position on 
union security bargaining in bad faith - Broad remedial order issuing - Damages 
awarded to Union and Employees 


RADIO SHACK; RE UsSW 8A easier 


Construction Industry — Bargaining Unit — Certification —- Labourers’ bargaining unit de- 
scription reviewed — Seeking unit pursuant to section 6(1) - Whether certain craft 
employed on application date 


BELVEDERE DRAIN AND CONCRETE LIMITED; RE LABOURERS’ 
UNION, LOCAL183 5.400: G2 SOS vs ORS TAO ee Ee Oe 


Construction Industry — Certification - Geographic description of Board Area No. 10 
amended to reflect change in municipal and regional boundaries 


ALNOR-EARTHMOVING LIMITED; REI.U.O.E., LOCAL793 ........... 


Construction Industry — Jurisdictional Dispute - Complaint relating to work associated 
with laying underground cable — Relevant criteria reviewed 


K-LINE MAINTENANCE & CONSTRUCTION LIMITED; RE LABOURERS 
UNION, LOCAL 183; I.B.E.W., LOCAL 353; UTILITY CONTRACTORS’ 
ASSOCIATIONS ETV(ALS). iei8. ZLGH 2k, SST ee. Se, Ea 


Damages — Collective Agreement — Duty to Bargain in Good Faith — Interference in the 
Trade Union —- Company violating several provisions of Act — Offering voluntary re- 
vocable check-off of dues - Whether maintaining minimum statutory position on 
union security bargaining in bad faith - Broad remedial order issuing - Damages 
awarded to Union and Employees 


RADIOSHACK; REDS: WisAp rena ALE RO) Le ee ree tee 


Discharge — Arbitration — Discharge for improperly “‘brassing out’? when leaving con- 
struction project — Seriousness of offence considered — Whether mitigating factors 
present 


FOSTER WHEELER LIMITED; RE LABOURERS’ UNION, LOCAL 1089 ... 


1152 


1142 


1220 


113Z 


1134 


1185 


1220 


1160 


Discharge for Union Activity - Employer alleging discharge caused by grievor’s confron- 
tation tactics - Grievor known supporter of trade union movement — No active trade 
union activity on employer’s premises — Complaint dismissed 


W.C. WOOD COMPANY LIMITED; RE'T.W-LANGFORD . 30. Jono si bias 


Discharge for Union Activity - Employer intending to gradually eliminate bargaining unit 
jobs — Employees refusing to co-operate after issuance of ‘“‘no-board”’ report — 
Employer changing policy and terminating all bargaining unit employees — Whether 
anti-union motive — Whether discharged for exercising rights under Act 


CENTRAL PARK LODGES OF CANADA; RES.E.1I.U., LOCAL 210; GROUP 
GCEREMPLOVEESS Bites MOCKS Mabel ee oe bebAmeed fol cc SCRA, 


Discharge for Union Activity - Employer removing vocal union supporters from unit after 
union losing certification vote - Employer lawfully communicating with employees 
during campaign — Board directing Employer to distribute Board’s decision ordering 
reinstatement of grievors 


De ak cae oe EC) CO Se AW LAR Pek tecdo ere cca achhtesregeeinyaobarsterses ocatonscxas « 


Duty of Fair Representation — Grievor not truthful with Union — Union’s relationship 
with employer considered — Union membership deciding not to file grievance against 
discharge — Whether acting arbitrarily 


THE REGIONAL MUNICIPALITY OF DURHAM; REB. KITZOV;C.U.P.E., 
POC RII DSS earoilx satis Seas OE he Ie ie a wk a iis 


Duty of Fair Representation - Union refusing to process discharge grievance to 
arbitration — Decision partly based on credibility of grievor — Whether violation of 
section 60 


ROLLAND INC., REJ. LAZAROU; PRINTING SPECIALTIES, LOCAL 466 . 


Duty to Bargain in Good Faith — Collective Agreement - Damages — Interference in the 
Trade Union —- Company violating several provisions of Act — Offering voluntary re- 
vocable check-off of dues - Whether maintaining minimum statutory position on 
union security bargaining in bad faith - Broad remedial order issuing - Damages 
awarded to Union and Employees 


SOND FOU Ss FACE 6 CS UN RT 7 Be A PR ieee era 


Employee — Typing termination notices and employee appraisals - Employer intending to 
place employee in question on company bargaining committee — Whether excluded 
under section 1(3)(b) 


UNITED COMMUNITY FUND OF GREATER TORONTO; RE O.P.E.I.U. .. 


Interference in the Trade Union — Collective Agreement — Damages — Duty to Bargain in 
Good Faith - Company violating several provisions of Act — Offering voluntary re- 
vocable check-off of dues - Whether maintaining minimum statutory position on 
union security bargaining in bad faith - Broad remedial order issuing - Damages 
awarded to Union and Employees 
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1296 


1145 


1311 


1277 


1287 


1220 


1292 


1220 


VI 


Jurisdictional Dispute — Construction Industry — Complaint relating to work associated 
with laying underground cable — Relevant criteria reviewed 


K-LINE MAINTENANCE & CONSTRUCTION LIMITED; RE LABOURERS 
UNION, LOCAL 183; I.B.E.W., LOCAL 353; UTILITY CONTRACTORS’ 
ASSOCIATION GE LA Dit ave 2 tinaiiean cond do ostuhete Act neo asnaner tO arate Aare mented eats 


Membership Evidence — Certification — Charges — Organizer present during meeting of 
employees — Advising that employees failing to join union would lose jobs — 
Whether employees voluntarily desiring union representation - Membership evi- 
dence given no weight 


CHEMTRUSION INC.; RETEAMSTERS UNION, LOCAL419 ............. 


Membership Evidence — Certification - Charges —- Whether collector perceived as ‘‘boss”’ 
— Advising employees ‘‘join now for $2.00 or pay $150.00 later’ - Whether causing 
Board to doubt membership evidence tendered 


BOND STRUCTURAL STEEL (0965) DTD. SRE U.S.W (Al r sen cee 


Membership Evidence — Certification — Petition — Objectors alleging purpose of member- 
ship card misrepresented — Allegations of misrepresentations and extortion not 
established by evidence — Employer and objectors discussing opposition to union 


NORCAN DEVELOPMENTS LTD.; RE CARPENTERS UNION; GROUP OF 
EMPLOYEES 6.4 5s Schon Sd pols aa ie aprotiat 8 ats ch oe AD ema es NEA AD ee OES 


Parties — Certification — Reconsideration — Intervener seeking reconsideration not party in 
original proceeding — Intervener not representing any employees in unit — 
Bargaining agent for employees of employer at different location - Whether having 
status to seek reconsideration 


ESB CANADA‘ LIMITED; RE U.S.W-A\.; U-E., LOCAL 514.5 95 san tet es 


Petition — Certification - Membership Evidence — Objectors alleging purpose of member- 
ship card misrepresented — Allegations of misrepresentations and extortion not 
established by evidence — Employer and objectors discussing opposition to union 


NORCAN DEVELOPMENTS LTD.; RE CARPENTERS UNION; GROUP OF 
EMPLOYEES 1. 05 2.0 W ik: Maes Ss vat te DS 2 State cA SEWARD RENEE Yee 


Petition — Termination — Custody of petition not established from inception to filing - No 
suggestion of management involvement — Difference between termination and cer- 
tification petitions considered 


WESTON BAKERIES LIMITED; RE R. KENT ET AL; TEAMSTERS UNION, 
LOCAL 647 sity ob lola tue wit Late e ike Sido Shea bird hyd eee UAE hie AM Rea mp cic Meare e 


Petition —- Termination — Whether voluntary — Whether earlier management influence af- 
fecting voluntariness 


THE HOTEL AND RESTAURANT EMPLOYEES UNION, LOCAL 743; RE 
MARY LOCKWOOD iscva a ictus eter eae ene <a ie ee eae ke 
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1150 


1137 


1217 


1156 


1217 


1309 


1172 


Practice and Procedure — Charges — Section 79 - Earlier identical complaint dismissed 
after hearing — Issues raised in fresh complaint res judicata — Dismissal without hear- 
ing pursuant to Rule 46 


CONCRETE CONSTRUCTION SUPPLIES; RE D.H. O’KEEFE; TEAM- 
Oe Oy UCN LC ATS SO) eg ea UR RE cre od akc Ne, 162s aes Sao 6 = 


Reconsideration — Certification — Parties — Intervener seeking reconsideration not party in 
original proceeding — Intervener not representing any employees in unit — 
Bargaining agent for employees of employer at different location - Whether having 
status to seek reconsideration 


ESB CANADATLIMITED?, RE U.S.W.As UE. LOCALS14) 2h astaaeiin sau 


Related Employer — Certification - Employer and sub-contractor carrying on related 
activities - Employer exercising contractual and operational control - No common 
ownership or financial relationships — Board issuing section 1(4) declaration to fur- 
ther purposes of Act and place collective bargaining structures on firm base 


JH NORMIGKAING “RE b.ScW A. 7 LOCA 2995 mm) a te rs. Peek Pecans 


Sale of Business — Change of subcontractor —- Same work performed at same premises with 
many of same employees — No sale or transfer of business — Definition of business 
considered — Criteria determining elements of sale of business reviewed 


METROPOLITAN PARKINGING:; REG U-P: Enis Ose Ucn see ees s. 


Section 79 — Charges — Practice and Procedure — Earlier identical complaint dismissed 
after hearing — Issues raised in fresh complaint res judicata — Dismissal without hear- 
ing pursuant to Rule 46 


CONCRETE CONSTRUCTION SUPPLIES; RE D.H. O’KEEFE; TEAM- 
SE RSCINION LOCAL 880.5, @25 eer i) een Sey aise Sawa wlan ate oice 


Termination — Petition — Custody of petition not established from inception to filing - No 
suggestion of management involvement — Difference between termination and cer- 
tification petitions considered 


WESTON BAKERIES LIMITED; RE R. KENT ET AL; TEAMSTERS UNION, 


POI yr Cota Ae it te oa aoe ah CU OREN HG EOE WES RUIR Ral oeat 64s 
Termination — Petition —- Whether voluntary — Whether earlier management influence af- 

fecting voluntariness 

THE HOTEL AND RESTAURANT EMPLOYEES UNION, LOCAL 743; RE 

i VAY ESVETE, C268 SMO 1G) aE rocks ic oho Bah. DE As 7a a a 


Termination — Union certified in April — First meeting held in September — Union failing 
to attend second meeting — No explanation for Union’s failure to communicate or 
meet since September — Termination declaration issuing 


CANWOOD LACHUTE; RE CARPENTERS UNION, LOCAL 2557 ......... 


Vil 


1152 


1156 
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1193 
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1309 
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VIII 


Trade Union Status — Certification — Collective Agreement — Employer’s payroll clerk is- 
suing union membership cards and check-off forms — Collective bargaining relation- 
ship previously established - General Manager of Employer formerly truck driver 
and president of intervener — Whether trade union status or collective agreement af- 
fected 


C.D.C. HOLDINGS LIMITED; RE TEAMSTERS’ UNION LOCAL 938; ENGI- 
NEERING CONSTRUCTORS ASSOCIATION © .200.2.0. Oi eee 1142 
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1503-79-R International Union of Operating Engineers, Local 793, 
Applicant, v. Anor-Earthmoving Limited, Respondent. 


Certification — Construction Industry — Geographic description of Board Area No. 10 
amended to reflect change in municipal and regional boundaries 


BEFORE: Ian C. A. Springate, Vice-Chairman, and Board Members H. J. F. Ade and C. 
A. Ballentine. 


DECISION OF THE BOARD; December 10, 1979 


4, The Board further finds that this is an application for certification within the 
meaning of section 108 of The Labour Relations Act. 


5: The only job site affected by this application is in the Port Hope area. The appli- 
cant has asked that the bargaining unit be described in terms of the Board’s standard geo- 
graphic area No. 10, namely, the Township of Hope in the County of Durham and the 
Townships of South Monaghan, Hamilton, Haldimand and Alnwick in the County of 
Northumberland. This description is outdated and in need of change. The effect of The Re- 
gional Municipality of Durham Act, 1973 was to dissolve the County of Durham, and to an- 
nex both the municipal Tonswhip of Hope and the Towns of Port Hope (i.e. the geographic 
Township of Hope) to the County of Northumberland. The Township of South Monaghan 
was at the same time annexed to the County of Peterbourough. According to the 1979 Mu- 
nicipal Directory published by the Ministry of Intergovernmental Affairs, the total popula- 
tion of this Township in 1978 was 941. All of the County of Peterbourough has traditionally 
been included in Board area No. 11, and it seems reasonable to maintain this stituation 
notwithstanding the addition to the County of the Township of South Monaghan. Accord- 
ingly, we are satisfied that the description of Board area No. 10 should be altered so as to 
read as follows, namely, the geographic Townships of Hope, Hamilton, Haldimand and 
Alnwick in the County of Northumberland. For the purposes of clarity, we would note that 
a reference to a geographic township is meant to include all municipal entities within the 
geeographic township. 


6. This alteration to the description of Board area No. 10 is meant only to reflect the 
changes to the relevant county boundaries. The Board’s practice is not to make any major 
alterations to Board areas without all interested trade unions and employer organizations 
being given an opportunity to make submissions on the matter. 


9; A certificate will issue to the applicant. 
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1237-79-R Labourers’ International Union of North America, Local 183, 
Applicant, v. Belvedere Drain and Concrete Limited, Respondent. 


Bargaining Unit — Certification —- Construction Industry — Labourer’s bargaining unit de- 
scription reviewed — Seeking unit pursuant to section 6(1) — Whether certain craft employed on appli- 
cation date 


BEFORE: Ian C. A. Springate, Vice-Chairman, and Board Members H. J. F. Ade and O. 
Hodges. 


APPEARANCES: B. Fishbein and L. Castaldo for the applicant; S. C. Bernardo and Mario 
Belvedere for the respondent. 


DECISION OF THE BOARD; December 11, 1979 


eee 


2s This is an application for certification filed pursuant to the construction industry 
provisions of The Labour Relations Act. 


4. On the date of the making of the application the respondent was engaged in per- 
forming certain concrete finishing and drain-laying work on residential building projects in 
Board Area #8. There is no question but that a number of construction labourers were en- 
gaged in performing this work. The applicant has on a number of occasions been certified to 
represent construction labourers engaged in similar types of work. In such cases the bargain- 
ing unit has generally been described in terms of all construction labourers employed on res- 
idential construction in Board Area #8, save and except helpers of bricklayers and plaster- 
ers. It should be noted that such a bargaining unit description is unique to Board Area #8, 
since outside of this area the Board describes units of construction labourers without refer- 
ence to the work they are engaged in. The reference to the type of work in Board Area #8 
arises from the fact that the applicant and its sister local 506 are both active in the area, and 
that the Labourers’ International Union of North America has for its own internal purposes 
alloted each of the locals jurisdiction over certain work. When either of these locals comes 
before the Board to be certified, the Board generally describes the bargaining unit so as to 
follow this split in jurisdiction between the two locals. See Peniche Construction Forming, 
[1974] OLRB Rep. April 208. 


SE In the instant case the applicant is not seeking its standard bargaining unit. In- 
stead, it takes the position that it is applying to be certified for a unit of all trades employed 
by the respondent in Board #8, on the application date, namely, construction labourers and 
cement masons. It submits that the bargaining unit should be described in terms of all con- 
struction labourers, cement masons and cement masons’ apprentices in the employ of the 
respondent #8. 


6. The respondent contends that it employed no cement masons in Board Area #8 
on the application date and that the persons referred to as cement masons by the applicant 
are in fact construction labourers. On the basis of this contention the respondent takes the 
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position that the bargaining unit should be described solely in terms of construction labour- 
ers. The respondent further contends that the unit should be described in the normal way so 
as to restrict it only to construction labourers employed on residential construction save and 
except helpers of bricklayers and plasterers. 


fe The Board’s general practice is to describe construction industry bargaining units 
either along craft lines or by reference solely to construction labourers. However, when re- 
quested by an applicant union to do so, the Board will generally exercise its authority under 
section 6(1) of the Act and describe the bargaining unit in terms of all trades employed on 
the date of the making of the application. See Duron Ontario Limited, [1976] OLRB Rep. 
Nov. 734. We see no reason why the same procedure should not be followed in the instant 
case. Since the issue as to whether or not the respondent did employ any cement masons in 
Board Area #8 on the application date is in dispute, the Board appoints Mr. N. Harper, La- 
bour Relations Officer, to inquire into and report back to the Board on the classifications of 
those employees who were employed by the respondent in Board Area #8 on the date of the 
making of the application. 


8. Whether the bargaining unit should be described in terms of both cement masons 
and construction labourers or construction labourers only, we are satisfied that the refer- 
ence to construction labourers should be limited to those employed in residential construc- 
tion, save and except those employed as helpers of bricklayers and plasterers. In coming to 
this conclusion, we have taken into account not only the above noted split in jurisdiction be- 
tween the applicant and its sister local 506, but also the fact that on the application date the 
respondent did not employ any construction labourers engaged in the type of work which 
would normally be performed by construction labourers represented by local 506. 


9. Whether the bargaining unit is ultimately described in terms of construction la- 
bourers only, or construction labourers and cement masons, the Board is satisfied that more 
than fifty-five per cent of the employees of the respondent in the bargaining unit, at the time 
the application was made, were members of the applicant on October 5, 1979, the terminal 
date fixed for this application and the date which the Board determines, under section 
92(2)(j) of The Labour Relations Act, to be the time for the purpose of ascertaining mem- 
bership under section 7(1) of the said Act. 


10. Accordingly, the Board, pursuant to its discretion under section 6(1a) of the Act, 
hereby certifies the applicant as the bargaining agent for all construction labourers in the 
employ of the respondent in Metropolitan Toronto, the Regional Municipality of York and 
the County of Peel, the Township of Esquesing and the Towns of Oakville and Milton in the 
County of Halton and the Township of Pickering in the County of Ontario employed on res- 
idential construction, save and except construction labourers employed as helpers of brick- 
layers and plasterers, non-working foremen and persons above the rank of non-working 
foreman. 


bik A formal certificate must await a final determination as to whether or not the bar- 
gaining unit should be described so as to also encompass cement masons and cement ma- 
sons’ apprentices. 
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0477-79-R_ Retail, Wholesale and Department Store Union, 
AFL:CIO:CLC, Applicant, v. Bennett Foods Limited, Respondent. 


Appropriateness — Bargaining Unit — Wholesale and retail food business — Description of 
appropriate unit determined — Usarco criteria applied 


BEFORE: Rory F. Egan, Vice-Chairman, and Board Members H. J. F. Ade and O. Hodg- 
es. 


APPEARANCES: H. Buchanan and Gordon D. Reekie for the applicant; K. W. Kort, H. J. 
Bennett, K. Cadieux and A. Miller for the respondent. 


DECISION OF THE BOARD; December 18, 1979 


os This is an application for certification in which the applicant proposes a bargaining 
unit comprising all employees of the respondent at Kingston, in its warehouse and cash and 
carry operations save and except department head, persons above the rank of department 
head, advance salesmen and retail store employees. 


4. The respondent, on the other hand, submits that the bargaining unit should in- 
clude retail store employees and proposes the following as the proper unit: 


‘All employees of the respondent at Kingston, save and except Depart- 
ment Heads and persons above the rank of Department Head.”’ 


3 The Board appointed an Examiner to inquire into the composition of the bargin- 
ing unit and heard the arguments of the parties as to the conclusions it should reach based on 
the evidence contained in the Examiner’s report. 


6. The respondent carries on its business in two premises in the City of Kingston. 
These premises are situated across the street from one another. In one the respondent car- 
ries on a retail store while in the other it runs a wholesale and cash-and-carry operation. The 
wholesale, as such, usually involves an account and delivery by the company whereas the 
cash and carry, as the term implies, means the customer pays for and takes the goods. 


le It is the contention of the respondent that the operations carried on in both prem- 
ises are so integrated in a number of ways that the appropriate bargaining unit should en- 
compass all of its employees in its business in Kingston, except those claimed as excluded in 
its proposed description. 


8. The applicant argued that the business of the respondent comprises two distinct 
operations and that they should be treated as such for the purposes of this appplication. The 
applicant also argued that in the case of other enterprises where it was the bargaining agent, 
retail store employees were separated from wholesale operations or warehouse operations 
and that the facts in this case, notwithstanding the presence of temporary transfers, sup- 
ported its contention for certification for the employees in the unit it sought to the exclusion 
of those employees of the respondent working as retail store employees. 
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9. The respondent, in support of its argument for the overall bargaining unit, relied 
upon the criteria set out in the Usarco case, [1967] OLRB Rep. Sept. 526. That case in- 
volved an application for certification of employees in one of two plants operated by Usarco. 
The plants, unlike the premises in the present case, it should be noted, were not contiguous 
but, rather, were separated by some distance. The evidence is that in the instant case the wa- 
rehousing of goods is carried on in both establishments with an interchange of goods and 
employees. 


10. In considering the appropriate bargaining unit, the Board, in the Usarco case, 
stated the following as factors to be taken into consideration: 


(a) Community of Interest; 
(b) Centralization of Managerial Authority; 
(c) The Economic Factor of one bargaining unit; and 
(d) The Source of Work. 
The Board set out criteria for determining the Community of Interest factor as follows: 
(a) Nature of Work Performed; 
(b) Conditions of Employment; 
(c) Skills of Employees; 
(d) Administration; 
(e) Geographical Circumstances; and 
(f) Functional Coherence and Interdependence. 


1. Under the heading of Community of Interest the Board finds on the evidence that 
the nature of the work performed by employees in both premises is similar. Both areas are 
concerned with the storage and sale of food products. Employees are not formally classified 
but thre are, for instance, persons referred to as stock boys employed in the retail store and 
also in the wholesale outlet. The evidence indicates that the functions performed in either 
operation are similar, and also that these personnel are interchangeable. Their work also in- 
volves moving goods from one place to the other as a regular function. Truck drivers are em- 
ployed similarly to serve either one or the other of the operations according to need. The 
truck drivers also work inside when no deliveries are required. 


12; The conditions of employment and the fringe benefits applicable to the employees 
are the same throughout both branches of the Bennett operations. The same starting rate 
for wages and the same policy governing wage increases are in force at both locations. Hours 
of work and overtime pay are uniform as are vacation benefits and the medical plan. 


13: An examination of the evidence makes it clear that the skills exercised by the 
employees are not of a high order and are basically the same on both the retail side and the 
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wholesale side in comparative jobs. The evidence is that none of the employees at either lo- 
cation exercise skills which prevents an employee from the retail or wholesale end taking a 
job in the other outlet. There are meat cutters and truck drivers who require skills that are 
individually acquired so that interchange would obviously only apply as between persons 
having those skills. 


14. The administration of the enterprise is handled from one office. There is one mas- 
ter payroll covering the employees in both aspects of the business. There is also an overall 
inventory with only one set of books maintained for that purpose. The method of recording 
some retail stock varies from that used in recording bulk stock but the inventory is that of the 
whole operation. A single financial statement is issued to cover the whole enterprise as a sin- 
gle operation. The hiring of employees is done centrally, whether their assignment is to the 
retail or to the wholesale branch. All employee records are kept in the administration office 
which administers the whole project. 


ily. As already noted, the geographical circumstances are that the retail and wholesale 
operations are carried on directly across the street from each other. 


16. We have already attended to matters which fall under the functional coherence 
and interdependence factor. There is movement of inventory goods back and forth between 
the two premises on a regular basis. These goods are moved by employees of both branches. 
In addition to that, the employees are freely temporarily interchanged as the demands of the 
business dictate from time to time during the day. There have also been permanent trans- 
fers. 


7s The Managerial Authority for the whole operation is centred in Bennett with the 
assistance of Cadieux and Miller who are department heads and who, although the evidence 
is not clear, appear to work ona consultative basis with respect to each department. 


18. A consideration of the Economic Factor, insofar as it relates to the appropriate- 
ness of the unit, leads the Board to conclude that it tends to support the contention of the re- 
spondent. 


19. The Source of Work is obviously common to both phases of the respondent’s op- 
eration. 
20. On the basis of all of the evidence viewed in light of the Usarco decision, supra, 


the Board finds that the business of the respondent at Belleville is a whole integrated opera- 
tion in which the employees in both premises form one appropriate bargaining unit. 


PAA eg The Board therefore finds that all employees of the respondent at Kingston, save 
and except Department Heads and persons above the rank of Department Head, constitute 
a unit of employees of the respondent appropriate for collective bargaining. 


pI The Board is satisfied on the basis of all the evidence before it that less than forty- 
five per cent of the employees of the respondent in the bargaining unit at the time the appli- 
cation was made, were members of the applicant on June 19, 1979, the terminal date fixed 
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for this application and the date which the Board determines, under section 92(2)(j) of The 
Labour Relations Act, to be the time for the purpose of ascertaining membership under sec- 
tion 7(1) of the said Act. 


24. The application is therefore dismissed. 


1444-79-R United Steelworkers of America, Applicant, v. Bond Structural 
Steel (1965) Ltd., Respondent. 


Certification - Charges - Membership Evidence — Whether collector perceived as ‘‘boss’’ — 
Advising employees ‘‘join now for $2,00 or pay $150.00 later’? - Whether causing Board to doubt 
membership evidence tendered 


BEFORE: Rory F. Egan, Vice-Chairman, and Board Members C. G. Bourne and A. 
Hershkovitz. 


APPEARANCES: Gerry Reeds and Mary Shane for the applicant; Donald J. McKillop, Q.C. 
and Len Prusky for the respondent. 


DECISION OF THE BOARD; December 7, 1979 


hf This is an application for certification in which the respondent requests the Board 
to dismiss the application on the grounds that the membership evidence filed in support of 
the application was sought and obtained contrary to sections 61 and 62 of The Labour Rela- 
tions Act. Those sections provide as follows: 


“61. No person, trade union or employers’ organization shall seek by 
intimidation or coercion to compel any person to become or refrain 
from becoming or to continue to be or to cease to be a member of a 
trade union or of an employers’ organization or to refrain from exercis- 
ing any other rights under this Act or from performing any obligations 
under this Act. 


62. Nothing in this Act authorizes any person to attempt at the place at 
which an employee works to persuade him during his working hours to 
become or refrain from becoming or continuing to be a member of a 
trade union.” 


2: The respondent alleges that A. Daniel, an employee, sought by intimidation and 
coercion to obtain and compel employees to sign membership cards in the applicant trade 
union. It is alleged by the respondent that Daniels is considered by employees as “‘boss”’ and 
that they felt they had to sign the cards to keep their jobs. 


3. The evidence is clear that Daniels obtained the overhelming majority of the mem- 
bership cards filed by the applicant in support of its application. There is no question that 
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Daniels is not an officer of the applicant union and was what has been referred to as a “rank 
and file” organizer. 


4, It was also clear that while Daniels was charged with the duty of testing welders 
and advising management on the capabilities of persons as welders he performed no mana- 
gerial functions or duties such as would exclude him from the bargaining unit. 


De It was the contention of the respondent, however, that his testing function, since 
he could report on an applicant’s qualifications, would make him appear to be a boss. There 
was evidence from the assistant foreman that a “‘while back’”’ Daniels and a fellow worker, 
another welder, had recommended that a fellow be fired and he was terminated. There was, 
however, no expansion on this incident. It was clearly an isolated and unique incident in- 
volving a complaint from a fellow welder, as well as Daniels. 


6. In his evidence, an employee by the name of Prata who had been subpoenaed by 
the company, said that counsel for the respondent had interviewed him and had asked him if 
Danield was a boss. The witness told the Board that he had replied that Daniels “‘just works 
in the shop like anyone else’’. In the result the Board finds that the evidence does not estab- 
lish that Daniels would be viewed by any reasonable employee as a person in authority or a 
boss. 


1 The further allegation is that during the course of obtaining members for the 
union Daniels told certain of the employees that they could join now and pay $1.00 or pay 
$150.00 to join the union later on. Prata said that having heard the option, he thought it bet- 
ter to sign at that time and did so. He added later that he was scared, “‘maybe go out of the 
company’’. There was no evidence, however, that Daniels had made any reference whatso- 
ever to the job being in jeopardy if Prata did not sign nor did Prata give any explanation for 
this remark. 


8. Luigi Caccavo who is employed as a burner and welder was also subpoenaed by 
the respondent. He also stated that Daniels had asked him to join the union and had told 
him it would cost $1.00 at the time or $150.00 after the union got in. Caccavo signed a card. 
He said this was because Daniels had said it would be better to sign then than pay the 
$150.00 later. 


J Donato Bascio, a welder who was also called by the respondent, simply testified 
that Daniels who he said checked the welding, had asked him to join the union and he had 
done so. He made no mention of any reference by Daniels to paying $1.00 now or $150.00 
later. 


10. Frank Keogh who works in the yard of the respondent’s plant appeared under a 
subpoena taken out by the respondent. His testimony was that Daniels had told him of the 
option. He said that if Daniels had not mentioned the option, he, Keogh, did not know if he 
would have joined the union right away. The matter was pursued no further and it leaves the 
matter open to the conclusion that it was really a matter of timing rather than intent on 
Keogh’s part that was affected by Daniels’ remarks. 


al The last witness called by the respondent was James Carr. He said that Daniels 
had asked him to join the union and that he had said it would require $1.00 to join now but 
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$150.00 later. This witness questioned Daniels as to what the union was going to do for the 
employees. He paid his dollar to Daniels later on. His evidence was that “in a sense’’ the 
statement had something to do with signing the card. Later in his testimony he said that the 
majority were in when he signed. He added, “‘Mainly, in a sense, that’s why I signed, the 
majority was in’. 


a2 Daniels testified that he was not a professional union organizer, that he got no in- 
structions from the applicant with respect to how to conduct the campaign and that he had 
signed the majority of the employees. This amounted to 33 members out of a work force of 
34. He denied saying that there would be a charge of $150.00 for late signing and that it was 
not until he was shown the allegations at the hearing that he was aware of any accusations 
having been made in that respect. He said that he knows Caccavo, Prata and Basco who are 
all related one way or another. He recollected approaching all of them about the union at 
the same time and that they all signed at the same time. He testified that they were mad at 
him because he had been at the plant for so long and because of their seniority should have 
been approached first. He denied making any reference to the $150.00 or $250.00 late join- 
ing charges. 


13: There is thus a clear conflict in the evidence as to whether Daniels did say to at 
least some of the employees that they could join now for $1.00 and that it would cost them 
$150.00 later. 


14. We propose to deal with the matter upon the assumption that Daniels did make 
that statement. We have already found that there are no reasonable grounds that support 
the allegation that Daniels could be seen by employees to exercise effective authority. We 
also have evidence which establishes beyond question that Daniels is not an official union 
organizer but rather that he is a run-of-the-mill employee. It is further clear that Daniels 
made no direct reference to there being any possibility of loss of employment if the employ- 
ees did not join. Although the evidence makes reference to the individual witness’ reaction 
to the words alleged to have been spoken, the true test applied by the Board remains objec- 
tive. 


15. In the Crenmar Services Limited case, [1978] OLRB Rep. Jan. 48 the board dealt 
with a situation where an employee was told that he could sign at the time for $2.00 but that 
once the union got in it would cost up to $150.00. The employee stated that it was the refer- 
ence to the money which caused him to sign the application for membership. 


16. In the Crenmar case supra, the Board pointed out as a significant element the fact 
that the statement concerning membership dues was made not by an official of the union 
but, rather, by an employee in the bargaining unit. The Board said that employees hearing 
statements by rank and file employees concerning what a union might do in the future can al- 
ways check out the acuracy of these statements with a responsible union official before sign- 
ing a membership application. 


WE In the course of its decision in the Crenmar case supra, the Board dealt with the 
Alex Henry & Sons Ltd., case, [1977] OLRB Rep. May 288 in which a statement was made 
by a professional union organizer that the employees could join for $2.00 at that time but 
that it would cost them $50.00 at a later date. The Board in the Alex Henry case found that 
such a statement did not amount to a violation of section 61 of the Act but that, since it was 
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made by a union Offical, it might lead a reasonable employee to conclude that upon certifica- 
tion of the union he would have no alternative but to pay the higher fee if he wanted to keep 
his job. A vote was directed in view of the doubt raised with respect to the evidence of mem- 
bership caused in the circumstances. 


18. The Board in the Crenmar case supra distinguishes the Alex Henry case supra on 
the grounds that the facts in its case disclose the statement was made by a rank and file em- 
ployee and not by a union official. The membership evidence was accepted and a certificate 
was granted. 


19: In the case before us the statement was not made by a union official but by a fellow 
employee. The fact that he was organizing the applicant union does not alter his status as a 
rank and file employee and would not influence any reasonable employee as a professional 
organizer who made similar statements might well do. The Board adopts the statement in 
the Crenmar case referred to above concerning the ability of any reasonable employee to 
check out such statements with the union concerned. 


20. In the present case, having considered all of the evidence, the Board finds that 
there has been no violation of sections 61 and 62 of the Act as alleged and that the member- 
ship evidence is not affected by the organizing techniques of Daniels, assuming them to be 
as alleged, so as to cause the Board to reject the evidence and call for a vote. 


24. A certificate will issue to the applicant. 


1722-79-R Canwood Lachute, Division of York Transport Equipment Ltd., 
Applicant, v. Local Union 2557, United Brotherhood of Carpenters and 
Joiners of America, respondent. 


Termination — Union certified in April — First meeting held in September — Union failing to 
attend second meeting — No explanation for Union’s failure to communicate or meet since September — 
Termination declaration issuing 


BEFORE: R. A. Furness, Vice-Chairman and Board Members H. J. F. Ade and C. A. Bal- 
lentine. 


APPEARANCES: Michael Gordon and Anthony Ogden for the applicant; no one for the re- 
spondent; Michael G. Horan, Susan Hunter, Shelly Clement and James Piggott for a group of 
employees. 


DECISION OF THE BOARD; December 27, 1979 


Ee On December 6th, 1979, the applicant filed this application uder section 51 of The 
Labour Relations Act requesting a declaration that the respondent no longer represents the 
employees in the bargaining unit for which it is the bargaining agent. 
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23 On April 20th, 1979, the Board issued a certificate to the respondent with respect 
to a bargaining unit defined as “‘all employees of Canwood Lachute, Division of York Trans- 
port Equipment Ltd. in Orillia, Ontario, save and except foremen and persons above the 
rank of foreman, office and sales staff’. On May 18th, 1979, the applicant received a letter 
from the respondent which invited the applicant to discuss negotiating a collective agree- 
ment. The applicant and the respondent met on September 13th, 1979, and a further meet- 
ing was arranged on the applicant’s premises for September 25th, 1979. However, the re- 
spondent failed to attend this meeting. The respondent has not offered any explanation for 
its absence and has not contacted the applicant since September 13th, 1979. 


35 The respondent has met with the employees in the bargaining unit on two occa- 
sions. On May 31st, 1979, Mrs. Clement was added to the negotiating committee and early 
in June of 1979 there was a further meeting. Towards the end of September of this year, the 
respondent distributed an open letter to the employees of the applicant and to the employ- 
ees of another employer. This letter appealed to the employees for support and gave notice 
of a meeting in Orillia on October 2nd, 1979. 


4, The employees who are affected by this application have not received any further 
contact from the respondent after the open letter and the notice of a meeting. Both the em- 
ployees and the applicant have been operating under difficult circumstances. The employees 
received their last increase in wages in November of 1978 and their wages and conditions of 
employment have been frozen since that time. This state of affairs has resulted in a loss of 
employees by the applicant and a decline in its production. The employees have previously 
attempted to terminate the respondent’s bargaining rights, have formed their own commit- 
tee and have refused to work overtime because of the wage rates. The employees support 
this applicatin and have filed a statement of desire in which they state that they no longer 
wish to be represented by the respondent. This statement of desire has been signed by all of 
the employees in the bargaining unit. 


a The respondent has neither replied to this application nor attended at the hearing 
of this application. There is nothing before the Board which in any way explains the conduct 
of the respondent. 


6. The respondent has not offered any satisfactory explanation for its delay in con- 
tinuing negotiations. Having regard to the principles set forth in the Dominion Stores 
Limited case, 56 CLLC 418,047, and pursuant to the provisions of section 51(2) of the Act, 
the Board finds that the respondent has allowed a period of sixty days to elapse during which 
it has not sought to bargain. In the exercise of its discretion under section 51(2) the Board 
declares that the respondent no longer represents the employees in the bargaining unit set 
forth in paragraph two. 
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1411-79-R Teamsters Union Local 938, affiliated with the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, Applicant, v. C.D.C. Holdings Limited, Respondent, v. 
Engineering Constructors Association, Intervener. 


Certification — Collective Agreement — Trade Union Status - Employer’s payroll clerk issu- 
ing Union membership cards and check-off forms — Collective bargaining relationship previously 
established — General Manager of Employer formerly truck driver and president of intervener — 
Whether trade union status or collective agreement affected 


BEFORE: E. Norris Davis, Vice-Chairman, and Board Members J. A. Ronson and W. F. 
Rutherford. 


APPEARANCES: Ken Petryshen and Don Swait for the applicant; G. Grossman, V. S. Simp- 
sonand G. Barnes for the respondent; L. D. Smith and Mrs. Taylor for the intervener. 


DECISION OF THE BOARD; December 4, 1979 
ki This is an application for certification. 


Ze Swift Sure Courier Service Limited is a wholly owned subsidiary of C.D.C. Hold- 
ings Limited and has no employees. The persons who are the subject of this application are 
all employees of C.D.C. Holdings Limited, and the style of cause is accordingly amended by 
striking ‘Swift Sure Courier Service Limited”’ as a respondent and replacing therefore the 
name of “C.D.C. Holdings Limited’. 


3 It is the position of the respondent and the intervener that the current application 
is barred because of an existing collective agreement which commenced to operate April 1, 
1978 and which will continue in force until April 1, 1981. The applicant takes the position 
that the intervener has not previously established its status as a trade union within the mean- 
ing of section 1(1)(n) of The Labour Relations Act and should be required to do so before 
being accorded status to intervene. The applicant also takes the position that in the absence 
of such proof of status the alleged collective agreement cannot be a bar to this application, 
and alternatively, that the alleged collective agreement is one which should not be deemed 
to be a collective agreement for the purposes of the Act as is provided by section 40 of the 
Act. 


4, The intervener filed with the Board a copy of the Minutes of a Special Meeting of 
“Clairson Employees Association” held July 12, 1968 for the purpose of effecting a change 
of name to “Engineering Constructors Association”? and some other changes to the then 
Constitution. These changes were approved and a copy of the amended constitution was 
also filed with the Board. The intervener filed a copy of the collective agreement above re- 
ferred to and a copy of the predecessor collective agreement running from April 1, 1975 to 
April 1, 1978. 


25 The intervener further filed a copy of the Board’s decision dated October 18, 1966 
(Board File #12279-66-R) dismissing an application for certification by International Union 
of Operating Engineers, Local 793 on the grounds that it was untimely: Clairson Employees 
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Association was an intervener in that proceeding. The intervener also filed a copy of the 
Board’s decision of September 15, 1967 dismissing an application for certification by the 
United Brotherhood of Carpenters and Joiners of America in which Clairson Employees 
Association intervened, and the Board there found “the agreement dated March 1st, 1967 
between the respondent and the intervener is a collective agreement and that the applica- 
tion is accordingly untimely”’. 


6. The Board made an oral ruling at the hearing that, in view of all the representa- 
tions before it, the Board was satisfied that the previous decisions of the Board constituted a 
finding that the intervener was a trade union within the meaning of the Act and that such 
finding constituted prima facie evidence in the current proceedings, and that the onus of re- 
butting such prima facie evidence as to the status of the intervener or to challenge the collec- 
tive agreement itself lay upon the applicant. 


ys Two former employees of the respondent, who were hired in the latter part of 
1977 and whose employment was terminated in November 1979, testified that at the time of 
their hiring they had completed an application for membership in the intervener. The appli- 
cation form was given to them by the respondent’s Payroll Clerk together with various other 
forms and/or information. The application forms were filed with the Board bearing the sig- 
natures of the employees which were witnessed. Mr. V. S. Simpson, President of the re- 
spondent testified that this was part of the normal employment procedure and that in all 
cases the procedure required that the witness to application forms be a member of the inter- 
vener. The witnesses subsequently received a membership card bearing their name certifi- 
ying them to be “‘a dues paying member in good standing of Engineering Constructors Asso- 
ciation” and ostensibly signed by an officer of the intervener: such cards were included with 
their pay cheques. Simpson testified that the standard procedure was for the intervener to 
provide a supply of signed membership cards to the Payroll Clerk for future issuance as re- 
quired. 


8. In the case of one witness the membership card received by her bore the signature 
of “William Brown” over a printed title line consisting of ‘‘President or Secretary”. The evi- 
dence establishes that Wm. Brown had been employed as a driver for a number of years and 
had occupied the post of President of the intervener. The evidence also establishes, on the 
balance of probabilities, that Brown was in fact General Manager of the respondent at the 
time this particular membership card was issued by the Payroll Clerk. 


o Both witnesses testified that they paid monthly dues by payroll check off through- 
out the period of their employment, and one witness testified she had also paid a $10.00 initi- 
ation fee. The witnesses testified that they had never attended a meeting of the intervener 
nor were they aware of any notices calling such meeting: one witness testified there was only 
one bulletin board in the premises and she had never seen any notices of any kind posted by 
the intervener. The other witness however testified that there were four bulletin boards, and 
Simpson testified that one bulletin board was allocated for the intervener’s use and that he 
had observed material of the intervener posted on such board. Neither witness had ever 
seen a copy of the collective agreement and were unaware as to the existence of any repre- 
sentative of the intervener. One witness when asked if she knew whether the Association 
was in existence, replied, ‘It seemed to be’. 


10. Simpson testified to having participated in negotiations for renewal of the collec- 
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tive agreement which expired in 1978, and identified the renewal contract bearing his signa- 
ture. Simpson also identified the signatures of either Company personnel and of persons 
signing on behalf of the Association. 


1 The applicant argues that the foregoing evidence, together with the lack of posi- 
tive evidence demonstrating that the respondent’s constitution had been complied with in 
ratifying the collective agreement and in holding an annual meeting, establishes that no via- 
ble organization of employees is in existence, and that additionally the membership card is- 
sued over Brown’s signature at a time when he was a representative of the respondent calls 
into operation section 40(a) of the Act invalidating the collective agreement which section 
reads: 


‘““An agreement between an employer or an employers’ organization and a 
trade union shall be deemed not to be a collective agreement for the pur- 
poses of this Act, 


(a) if an employer or an employers’ organization participated in the 
formation or administration of the trade union or if an employer 
or an employers’ organization contributed financial or other sup- 
port to the trade union;”’ 


12: The Board is of the opinion that the evidence of the two employee witnesses does 
little more than establish their own lack of knowledge in certain areas. Additionally, if one 
accepts some lack of compliance with constitutional requirements, some failure to hold 
meetings or to actively police the collective agreement, these facts justify an inference that 
the quality of representation being supplied by the intervener may indeed be of a low stan- 
dard, but in the face of continued dues check off and a recent re-negotiation of the collective 
agreement does not justify an inference that the Association is not a viable entity. 


43: The Board is also of the opinion that no inference can be drawn of employer par- 
ticipation in the administration of the intervener or of employer financial or other support 
can be drawn from the fact that the employer has made certain services available through its 
Payroll Clerk. Such an arrangement between a bargaining agent and an employer is by no 
means unusual, and is part of the terms of the negotiated collective relationship. As to the 
membership card bearing Brown’s signature, it is our view, that in the context of the proce- 
dures testified to, it is indicative of an administrative error within the procedure and not in- 
dicative of Brown, as General Manager of the respondent, participating in the administra- 
tion of the union. 


14. The Board therefore finds that the applicant has failed to rebutt the prima facie 
evidence of the intervener’s status, or to establish that the agreement is not a collective 
agreement within the meaning of the Act, and therefore a bar to the instant application. 


193 The application is dismissed. 
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0856-79-U; 1009-79-U Service Employees Union, Local 210, Affiliated with 
Service Employees International Union, A.F.L.- C.I.0.-C.L.C., 
Complainant, v. Central Park Lodges of Canada, Respondent v. Patricia A. 
Marion, Kathleen Birch, Ruth Pentz, Brenda A. Keen, Frances Walsh and 
Helen Labbee, Interveners. 


Discharge For Union Activity - Employer intending to gradually eliminate bargaining unit 
jobs — Employees refusing to co-operate after issuance of ‘‘no-board’’ report — Employer changing pol- 
icy and terminating all bargaining unit employees — Whether anti-union motive — Whether discharged 
for exercising rights under Act 


BEFORE: G. Gail Brent, Vice-Chairman and Board Members D. B. Archer and J. A. Ron- 
son. 


APPEARANCES: Ted Wohl and Tony Borg for the applicant; John O’ Donoghue and others 
for the respondent; P. A. Marion for the intervener. 


DECISION OF THE BOARD; December 4, 1979 


A These are two complaints before the Board both of which arise out of the same 
facts. By agreement of the parties, the evidence relating to the two complaints was heard to- 
gether and only one award will be issued. 


2 The complainant has alleged that the individual grievors have been dealt with by 
the respondent contrary to The Labour Relations Act and that the Respondent has failed to 
bargain in good faith contrary to section 14 of the Act. 


3: There are certain facts contained in paragraph 7 of the complaint in File No. 1009- 
79-U which were agreed by the parties. These are reproduced below: 


“(1) The complainant trade union was certified on March 16, 1978 as the 
sole bargaining agent for all Registered Nurses, by The Labour Rela- 
tions Board. 


(2) The grievors are all Registered Nurses and are all the members of the 
above mentioned Bargaining Unit. 


(3) The current Collective Agreement between the complainant trade 
union and the respondent expired on April 30, 1979. 


(4) The complainant trade union gave notice to bargain on April 5, 1979. 
The only negotiating meeting took place on May 17, 1979 and concilia- 
tion took place on July 3, 1979. 


(5) Following negotiations and conciliation a No Board Report was issued 
on July 17, 1979. 


(6) No Collective Agreement is now in operation. 
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(7) The complainant trade union through its President, Tony Borg, with 
the abovementioned notice to bargain forwarded copies of its proposals 
to the respondent. 


(8) The complainant trade union is also the certified bargaining agent for 
the service unit of the respondent in Windsor. Except for the hiring in 
June of 1979 of two registered nursing assistants as vacation relief for 
vacationing registered nurses there has never been any registered nurs- 
ing assistant in the said service unit.”’ 


4. It is further agreed that all eight grievors were given notices of indefinite lay off on 
or about August 3, 1979 and that none of them has been recalled. 


ih The parties also agreed on the following: 


(a) There are Registered Nurses but not only Registered Nurses exclu- 
sively employed in the thirteen retirement homes owned by the respon- 
dent and in the three which the respondent manages. In two of the re- 
tirement homes which the respondent manages there are no Registered 
Nurses. (The respondent is in complete control of the homes it man- 
ages.) 


(b) There was no written application for mediation. 
(c) The respondent made two proposals during negotiations. They were: 
(1) Change of hours to 80 hours per two week pay period. 


(2) Replacement of Registered Nurses with Registered Nursing Assis- 
tants by attrition. 


(d) All Registered Nurses have now been replaced by Registered Nursing 
Assistants. 


6. From the evidence of all of the parties who were present at the negotiations and 
conciliation, it is obvious that the respondent made it known from the start that it had deter- 
mined as a matter of company policy that Registered Nurses would be replaced by Regis- 
tered Nursing Assistants for budgerary reasons. It is also clear from the evidence of the com- 
pany’s witnesses and from that of Ms. Calibaba, one of the grievors, that Ms. Duncan, the 
respondent’s original director, did not at any time say that the grievors would be discharged 
but rather that she affirmed the reasons for the change and stated that the respondent could 
implement its policy through attrition. 


ah At the first negotiating session, the representatives for the respondent did state 
that agreement was needed to the respondent’s proposals before any discussion could take 
place concerning the complainant’s proposal. In view of the fact that one of the respondent’s 
proposals concerned a change in hours, it would appear sensible to attempt to resolve that 
before discussing matters proposed by the complainant which depended on the maintenance 
of the status quo. The complainant apparently did not discuss the respondent’s proposals 
but pressed the respondent to deal with its proposals which are reproduced below: 
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“Article 13.04 We propose that this article be changed to provide one year 


seniority after completion of 180 tours (currently 220 tours) 


16 We propose that a halftime R.N. be hired for the afternoon shift. 
15. SICKLEAVE 
We propose as follows: 
1. 1% daysa month. 
2. Maximum accumulation of 150 days. 
3. Cash-out on termination of employment. 
17. HEALTH AND WELFARE BENEFITS 
We propose that the employer provides coverage under the Green 
Shield Dental Plan for Nurses of the bargaining unit and to pay 100% of 
the premium. 
18. VACATIONS 
4 weeks vacation after 4 years seniority. 
19. PAIDHOLIDAYS 
One extra paid holiday (Anniversary Day). 
We wish to discuss the following two matters: 
1. Wearing of hairnets. 
2. Malpractice Insurance. 
SALARIES & TERM 


1 year contract. We propose that the grid level be increased to 5 years. 


Salary increase: 70 cents per hour.” 


8. 


The respondent did reply by saying that the seniority issue depended on the reso- 


lution of the hours proposal, offering an improvement in sick leave accumulation, agreeing 
to provide a copy of its malpractice insurance, and saying it was not prepared to agree on the 
other matters. The respondent also proposed a two year term and neither party discussed 
salaries at all. 


9. 


At conciliation the respondent maintained its position regarding its two proposals 


which it considered to be fundamental. The complainant trade union offered to accept the 
change in hours if the respondent abandoned its policy of replacement of Registered Nurses 
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with Registered Nursing Assistants through attrition. There appears to have been some per- 
ception on the part of the respondent’s witnesses that the complainant trade union wanted 
the collective agreement to state that Registered Nursing Assistants would not be hired to 
replace Registered Nurses. 


10. At the conciliation meeting there was some discussion between Ms. Duncan, who 
is herself a Registered Nurse, and Ms. Calibaba, one of the grievors, concerning the liability 
of Registered Nurses. From their accounts it would appear that it was made clear at that 
time that Registered Nursing Assistants were qualified to work in a Retirement Home set- 
ting and that no teaching or nursing skills would be required of the Registered Nurses. 


tie It seems a fair assessment of the situation to state that the parties had reached an 
impasse over the question of Registered Nursing Assistants and that the complainant was 
fully aware that the respondend intended to implement its policy of hiring Registered Nurs- 
ing Assistants to do the work then being done by the Registered Nurses. It would also be 
reasonable to conclude that a reasonable person in the position of the grievors would con- 
clude that if she failed to co-operate with those hired in the respondent’s exercise of its right 
to implement the policy of hiring only Registered Nursing Assistants, then her job might 
well be in jeopardy. 


12: Prior to August 3, 1979 two Registered Nursing Assistants were hired. Ms. 
Wurtz, the respondent’s assistant manager in Windsor, testified that she received com- 
plaints from both of them to the effect that they were not being oriented by the Registered 
Nurses, that they were not being introduced to the guests residing in the lodge, that they 
were being left out of reporting sessions, and that they were being generally ignored. Ms. 
Wurtz did not investigate any of those complaints. At all material times Ms. Wurtz was 
aware of the Registered Nurses’ concerns about teaching the Registered Nursing Assistants 
and the Board accepts that she made it clear that she expected no teaching skills but rather 
the same sort of orientation and introduction to the routine that one would provide any new 
qualified nurse coming on staff. 


1, It is obvious from the evidence presented by the complainant that the word 
“teach” was being used by some of the grievors to include activities which the Board would 
conclude as coming within the ambit of orientation or introduction to the routine. It is also 
reasonable to conclude from the evidence that some of the Registered Nurses resisted the 
introduction of Registered Nursing Assistants to the extent that they were not willing to ac- 
cept that the R.N.A. could perform functions which she was qualified to perform according 
to the regulations of the College of Nurses. 


14. The respondent decided to lay off all of the Registered Nurses indefinitely be- 
cause it determined that the attitude of the Registered Nurses in the Windsor lodge was such 
that they would not co-operate with the gradual introduction of Registered Nursing Assis- 
tants and because it foresaw the situation deteriorating over time. There was also evidence 
to the effect that some of the guests were becoming involved in the matter and on at least 
one occasion a guest had to be re-assured by a member of management that a Registered 
Nursing Assistant was qualified to give the required care. 


DS: Neither the letters to the grievors nor the reply to the complaint suggests that the 
respondent is relying on anything other than its policy of replacing Registered Nurses with 


1149 


Registered Nursing Assistants as the reason for the indefinite lay offs or dismissals. In fact, 
the reply states that the respondent would consider recalling the grievors if the “‘experi- 
ment” concerning the use of Registered Nursing Assistants were to fail. 


16. This is a very difficult case to deal with in human terms. Regardless of what deci- 
sion is reached, a group of people will find themselves out of work. That is essentially why 
the interveners appeared before us, and while their position gives them status we cannot be 
influenced by their plight in reaching a decision on the merits. 


ay. On the evidence before us the Board cannot conclude that the respondent failed 
to bargain in good faith. The respondent clearly stated its policy concerning future staffing 
to the complainant rather than try to lure the complainant into a collective agreement for a 
bargaining unit which was bound to disappear in time. Indeed, had the respondent not dis- 
closed its policy the complainant would likely have been before the Board alleging a failure 
to bargain in good faith. There was no refusal to negotiate by the respondent, and its reluc- 
tance to deal with some issues until other ‘‘must”’ issues were resolved was not unreasonable 
given that the complainant’s proposals were all related to costs or the resolution of the hours 
of work issue. There was never any threat to discharge made in the course of negotiations 
and there was never a denial of the complainant trade union as the bargaining agent of the 
employees. 


18. The complainant trade union represents both the service unit and the nursing unit 
in the respondent’s Windsor lodge. Regardless of the outcome of this case, it will still hold 
those bargaining rights and it will represent any Registered Nurses or Registered Nursing 
Assistants employed by the respondent. Accordingly, no injury to the complainant trade 
union can be shown here. 


19. The Board does not consider that the grievors were dismissed because of any mis- 
conduct on their part. Indeed, a perusal of the evidence and argument does not disclose that 
the respondent accused each Registered Nurse of some definable misconduct. Indeed, as 
nurses their records appear to be excellent and there is no record of any disciplinary action 
ever having been taken against any of them. If indeed the respondent was arguing that it had 
just cause for discharging the grievors, then its failure to investigate any allegations made by 
the Registered Nursing Assistants would indeed have been regarded as highly unreason- 
able. The only question before the Board is whether the grievors were discharged in whole 
or in part because of union activities. The union activity which counsel for the complainant 
was referring to was the refusal to agree to the respondant’s proposal regarding replacement 
by attrition. 


20. The Board does not consider the cases dealing with discharge for union organizing 
activity terribly helpful to it. The situation here is entirely different. The complainant trade 
union has been certified for some time and a first agreement was negotiated without any 
allegations of bad faith. The complainant trade union has also dealt with the respondent as 
bargaining agent for the service unit for some time. There is no suggestion of any anti-union 
animus or activities on the part of the respondent. On the basis of the evidence before us, 
the Board concludes that the only reason for the grievors’ indefinite lays offs was the respon- 
dent’s announced decision to replace Registered Nurses with Registered Nursing Assis- 
tants. The reason for the change in implementing the policy the Board accepts as the respon- 
dent’s perception that the gradual introduction of Registered Nursing Assistatnts as 
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vacancies occurred would not work under the circumstances. Whether this perception was 
right or wrong, or whether any or all of the grievors were responsible for this perception is 
inmaterial. The Board is satisfied that the grievors were not discharged, in whole or in part, 
because of any union activities or just because they refused to agree with the respondent’s 
attrition policy. 


BANS Having regard to the foregoing, these complaints are hereby dismissed. 


1295-79-R Teamsters Local Union No. 419, affiliated with the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, Applicant, v. Chemtrusion Inc., Respondent. 


Certification - Charges - Membership Evidence — Organizer present during meeting of 
employees — Advising that employees failing to join Union would lose jobs - Whether employees volun- 
tarily desiring union representation —- Membership evidence given no weight 


BEFORE: Ian C. A. Springate, Vice-Chairman and Board Members H. J. F. Ade and C. A. 
Ballentine 


APPEARANCES: Ken Petryshen and John Watson for the applicant; R. C. Filion and others 
for the respondent. 


DECISION OF THE BOARD; December 11, 1979 


he This is an application for certification. 


4, The applicant filed evidence of membership on behalf of more than fifty-five per 
cent of the employees in the bargaining unit. However, it is the respondent’s contention that 
the Board should give no weight to any of the membership evidence but instead dismiss the 
application. This contention is based on certain statements allegedly made to a number of 
bargaining unit employees by Mr. John Watson. 


5: Mr. Watson is neither an employee of the respondent nor a paid union official. In- 
stead he is an employee of another company where the applicant holds bargaining rights. 
Mr. Watson is desirous of becoming actively involved in union work and to this end he has 
been involved in two organizing campaigns, including the one leading up to the filing of the 
instant application. Mr. Watson acted as the collector of all of the membership cards filed by 
the applicant in support of this application. 


6. Shortly after the end of the working day on Friday, September 28, 1979, Mr. Wat- 
son met with approximately ten of the thirteen employees in the bargaining unit. Mr. Wat- 
son brought with him a number of blank union membership cards. Originally the meeting 
had been scheduled for the applicant’s offices in Mississauga, but since all of the meeting 
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rooms in the office were locked, the meeting was actually held next to Mr. Watson’s car ina 
nearby parking lot. Mr. Watson made no formal address to the employees, but did discuss 
the union with them and answer questions put to him. On the basis of the testimony at the 
hearing and the membership evidence filed in support of this application, we are satisfied 
that seven employees signed union membership cards at this meeting. The applicant filed 
evidence of membership on behalf of a total of eleven employees. 


ve Mr. Larkin Pitter, an employee in the bargaining unit who attended the meeting 
on September 28th, testified on behalf of the respondent. Mr. Pitter testified that at the 
meeting Mr. Watson stated that anyone who did not sign a union card would be fired when 
the union got in. Mr. Pitter further added that it was this statement on the part of Mr. Wat- 
son which caused him to sign a union card. Mr. Pitter’s testimony was not shaken during a 
lengthly and vigorous cross-examination by counsel for the applicant. 


8. Counsel for the applicant called Mr. M. Bagshaw to testify concerning the meet- 
ing in the parking lot. Under cross-examination Mr. Bagshaw acknowledged that at the 
meeting it was stated that any one who did not sign a union card would lose his job. Mr. Bag- 
shaw indicated that he did not know if Mr. Watson was one of those who actually made such 
a statement, but Mr. Bagshaw did say that he heard Mr. Watson agree with some employees 
who commented that if they they did not join the union they would not be working for the 
respondent. Mr. Bagshaw testified that during the meeting he received the impression that 
you had to sign a union card or be out of a job. 


9. Mr. Watson also gave evidence before the Board. Mr. Watson testified that at the 
meeting he did not state that employees who did not sign a union card would lose their jobs. 
Mr. Watson further stated that he heard no one else make such a statement. 


10. In light of the testimony of both Mr. Pitter and Mr. Bagshaw we are unable to ac- 
cept Mr. Watson’s evidence with respect to what was said at the meeting on September 28th. 
We are satisfied that at a minimum Mr. Watson agreed with the proposition that employees 
who did not join the union would be out of a job. 


ik Section 38 of the Act provides that under certain circumstances a collective agree- 
ment can require union membership as a condition of employment. However, such a re- 
quirement can generally only be included in a collective agreement after a clear majority of 
the employees have already voluntarily selected the trade union as their bargaining agent. 
The use of threats of loss of employment by either the employer or the trade union simply 
has no place in an organizing campaign. In our view such a threat offends the prohibition 
against intimidation or coercion contained in section 61 of the Act. 


a2: It has long been the Board’s practice not to give any weight to membership evi- 
dence obtained by the use of threats of loss of employment. See L.M. Welter Limited, [1965] 
OLRB Rep. April 34 and Intermodal Marine Surveys Ltd. , [1979] OLRB Rep. April 321. In 
the instant case, Mr. Watson, at a minimum, agreed with the proposition that employees 
who did not join the union would be out of a job. Mr. Watson at the time was acting on be- 
half of the applicant, and would have been perceived by the employees as a representative 
of the applicant. In these circumstances employees at the meeting on September 28, 1979 
may have signed cards out of concern for their jobs rather than because they voluntarily de- 
sired to be represented by the applicant. Accordingly, we are unable to give any weight to 
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the membership evidence signed at this meeting. There is no need to make any determina- 
tion with respect to the weight to be given to the remaining membership evidence. 


14. The application is accordingly dismissed. 


1509-79-U Dennis H. O’Keefe, Complainant, v. Teamsters, Chauffeurs, 
Warehousemen and Helpers Union Local 880, Respondent, v. Concrete 
Construction Supplies, Intervener 


Charges — Practice and Procedure — Section 79 — Earlier identical complaint dismissed after 
hearing — Issues raised in fresh complaint res judicata — Dismissal without hearing pursuant to Rule 46 


BEFORE: George W. Adams, Chairman and Board Members J. D. Bell and O. Hodges. 
DECISION OF THE BOARD; December 28, 1979 


if The Complainant has filed a complaint with the Board pursuant to section 79 of 
The Labour Relations Act alleging that he was dealt with by the Respondent trade union 
contrary to section 60 of the Act. 


On The Complainant states in paragraph 4 of his complaint (Form 32): 


“On or about 24 August 1977 the grievor was dealt with by Teamsters, 
Chauffeurs, Warehousemen and Helpers Union Local 880 (Pres. W. 
May) of the respondent contrary to the provisions of section sixty (60) 
of The Labour Relations Act in that he did on his own behalf or on be- 
half of the respondent: 


Failed to present evidence to reverse a dismissal order received by me 
on the 22 March 1977. 


Failed to uphold the terms and intent of the union contract. 
Allowed false evidence to be entered into the record. 


Failed to take action to reverse the decision of a arbitration hearing 
held on the 24 August 1977 upholding my dismissal.” 


3 The Complainant had filed a complaint earlier with the Board pursuant to section 
79 alleging that the Respondent had dealt with him contrary to section 60 of the Act. (See 
Board File No. 1280-78-U). That complaint proceeded to a hearing before the Board (dif- 
ferently constituted) on July 26, 1979. By decision dated August 23, 1979, [1979] OLRB 
Rep. Aug. 739, the Board, in dismissing the complaint, reviewed and summarized the evi- 
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dence and the representations of all of the parties, and in so doing set out the Complainant’s 
position in the following terms: 


‘At the request of the Board the complainant stated that the essence of 
his complaint against the respondent union was that on or about De- 
cember 14, 1976 Mr. Doe made promises and statements to him con- 
cerning an ‘Infraction-Lay Off-Discharge Report’ given to him by the 
company on November 17, 1976. Those statements concerned the sta- 
tus of the report as disciplinary action taken against him and the alleged 
promise was that the respondent union would fight the report ‘in every 
court in the land’ if it was held against him by the company. The essence 
of the complaint is that the respondent union allegedly lied to the com- 
plainant and failed to keep this promise when the report was used as 
part of the complainant’s disciplinary record in a subsequent arbitration 
concerning his discharge. The hearing in that arbitration took place on 
August 24, 1977; the decision was communicated to the parties on Oc- 
tober 26, 1977; and the written reasons for the majority decision were 
released on January 16, 1978.” 


The Board recorded in that decision the following findings of fact based upon the evidence 
presented to it at the hearing of July 26, 1979: 


“The facts in this case are not seriously in dispute. On November 17, 
1976, the complainant was given an ‘Infraction-Lay off-Discharge Re- 
port’ (Exhibit #1). The complainant filed a grievance (Exhibit #2) and 
the respondent union notified the company that it would be proceeding 
to arbitration in the matter (Exhibit #3). Sometime later, possibly on 
December 13, 1976, the complainant was asked to come to the union 
offices to meet with Mr. Doe, the Secretary-Treasurer of Local 880, to 
discuss his grievance. At that meeting, Mr. Doe took the position that 
the report given the complainant by the company (Exhibit #1) was not 
disciplinary, i.e. a reprimand, but simply notice that a rule had been 
broken. Apparently, this position had also been taken by Mr. May, the 
union president, when the complainant showed him the report in late 
November. The position taken by Mr. Doe that day was one which he 
told the complainant was justified by arbitration cases concerning the 
definition of ‘infraction’ and ‘reprimand’ as used in the collective agree- 
ment. 


The complainant admitted that he agreed to withdraw the grievance at 
that time on condition that he would get some sort of letter from the 
union protecting him and after hearing Mr. Doe assert that the union 
would ‘take the matter before every court in the land’ if the company 
ever tried to use the matter against him. (Mr. Doe said that it is possible 
that he made this statement about ‘every court in the land’ so I will ac- 
cept it as the statement made that day). Subsequently, Mr. Doe wrote 
to Mr. John Toneatti, the company’s manager, with a copy to the com- 
plainant (Exhibit #4) setting out the union’s position concerning the 
grievance and infraction and withdrawing the grievance. 
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Unknown to Mr. Doe, Mr. Toneatti had written to the complainant on 
November 23rd (Exhibit #6) concerning the company’s position in the 
matter. The complainant did not mention the letter to Mr. Doe nor was 
there any evidence that it ever was placed in the complainant’s file. The 
complainant did copy the letter and place it in the business agent’s box 
at the union offices, but there was no evidence about when this was 
done. Nevertheless, the union’s position throughout was that the com- 
pany had never done anything but notify the complainant of some sort 
of rule infraction and had not taken any disciplinary action against him. 


There is absolutely no evidence to suggest that Mr. Doe did not seri- 
ously consider that this was the correct position to take. Mr. Doe’s 
opinion was based on his interpretation of the company’s action and the 
cases dealing with this language. As a union official, it is not unreason- 
able for Mr. Doe to make such judgments and express his opinion to 
those contemplating arbitration. Moreover, the choice concerning the 
withdrawing of the grievance was left entirely up to the complainant. 


When the complainant was subsequently discharged in March, 1977, it 
became clear again that the company was indeed treating the Novem- 
ber report (Exhibit #1) as disciplinary. At the arbitration hearing on 
August 24, 1977 the union was represented by counsel and the decision 
of the majority of the board of arbitration makes it clear that counsel ar- 
gued forcefully that the report of November 17th ought not to be re- 
garded as disciplinary. The decision of the majority rejected this argu- 
ment and held that there was disciplinary action taken against the 
complainant. Mr. Doe’s evidence was that the arbitration award was 
studied by Mr. May, the president, by Mr. Holman, a business agent, 
and their legal counsel. Mr. Doe said that the policy of the respondent 
is to apply for judicial review if their counsel advises it. No such advice 
was given here and no application was made by the respondent.” 


4, The Complainant filed an application for reconsideration of the Board’s August 
decision, which was dismissed by a decision dated September 20, 1979, which stated: 


“Upon a careful review of the decision and the application for reconsid- 
eration the Board can see no reason for changing its original decision in 
any way. Accordingly, the application for reconsideration is denied and 
the original decision is hereby confirmed in every respect.” 


The Complainant subsequently filed the instant complaint. 


Ss A comparison of the facts alleged by the Complainant in the instant complaint and 
the findings of fact made by the Board in its August decision clearly discloses that the Com- 
plainant is attempting to relitigate his earlier unsuccessful complaint before the Board. The 
Complainant is relying upon the acts or omissions of the Respondent which were the subject 
of an earlier Board proceeding and is requesting that the Board find that the Respondent 
contravened section 60. 


6. Section 95(1) of the Act provides: 
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“The Board has exclusive jurisdiction to exercise the powers conferred 
upon it by or under this Act and to determine all questions of fact or law 
that arise in any matter before it, and the action or decision of the 
Board thereon is final and conclusive for all purposes ...”’ [Emphasis 
added] 


In this complaint, the Complainant seeks to have the Board once again determine whether 
the acts or omissions of the Respondent relating to the Complainant’s dismissal and subse- 
quent arbitration hearing constitute a violation of section 60 of The Labour Relations Act. 
The Board has already determined that the Respondent did not act contrary to section 60 of 
the Act, and confirmed its decision on reconsideration. The Board’s decision with respect to 
this matter is “final and conclusive for all purposes.”’ The Board thus views the earlier 
findings of fact and law made in its August 23, 1979 decision as determinative of the allega- 
tions raised by the Complainant in the instant complaint. 


f In these circumstances, the doctrine of res judicata is applicable. The Board has 
adopted an approach similar to that followed by the courts in applying the principle of res 
judicata to prevent repetitious litigation and to provide finality to Board proceedings. This 
approach by the Board was set out in the following terms in Arnolds Markets Limited, 62 
CLLC 916,221 where the Board stated: 


“It seems obvious that as a general rule, once a fact or question has 
been put in issue and directly adjudicated upon in a proceeding before 
the Board, such adjudication should constitute a final determination of 
the matter between the same parties and conclusive evidence for or 
against them in any other proceeding before the Board which involves 
the same question or fact. It is our opinion that the Board ought, as a 
general rule, to apply a principle analogous to that of res judicata or es- 
toppel with the result that it must accept an existing decision made by it 
on the merits as conclusive evidence for or against the parties or their 
privies in any subsequent proceeding brought before it by the same par- 
ties and involving the same questions or facts decided by it in the first 
decision.” 


More recently, the Board in Radio Shack, [1979] OLRB Rep. March 248 applied the princi- 
ple of res judicata in finding that an earlier determination by the Board that the employer 
had violated the Act could not be put in issue once again before the Board. The Board stated 
at page 252-53: 


“«.., the Board is satisfied that its decisions of September 27, 1978, Oc- 
tober 12, 1978 and December 4, 1978 are res judicata in respect of the 
allegations dealt with therein. The Board is not prepared to allow the is- 
sues raised therein to be relitigated as part of the 7a proceedings; rather 
the Board relies on the fundamental findings of law and fact contained 
in their decisions which are now a matter of record.”’ 


The application of the principle of res judicata by the Board was upheld by the Divisional 
Court in Radio Shack v. United Steelworkers of America, 79 CLLC {14, 217 where the court 
stated: 
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“The issue is the breach of the Act ... The Act is a code designed to re- 
solve volatile labour disputes quickly and relatively inexpensively. To 
apply, as the Board did here, the doctrine of res judicata, in a limited 
way appears to be proper and commendable.” 


(See also Canadian Elevator Manufacturers, [1975] OLRB Rep. Sept. 722; Canadian Gen- 
eral Electric Company Limited, [1978] OLRB Rep. April 384; Re Flavelle Estate, [1947] 
O.R. 229 at 241 (C.A.); Nigro v. Agnew Surpass Stores, (1977), 18 O.R. (2d) 215). 


8. Rule 46 of the Board’s Rules of Procedure permits the Board to dismiss a com- 
plaint without a hearing where the Board is of the opinion that the Complainant does not 
make out a prima facie case. In the circumstances of this case, the Board is of the view that 
the complaint does not make out a prima facie case inasmuch as the allegations of the Com- 
plainant and the issues raised in the complaint are res judicata. The matters in issue, having 
already come before the Board and having been fully litigated on their merits cannot once 
again be placed in issue by the Complainant. Accordingly, this complaint is dismissed. 


0701-79-R United Steelworkers of America, Applicant, v. ESB Canada 
Limited, Respondent, v. United Electrical, Radio & Machine Workers of 
America and its Local 514, Intervener. 


Certification — Parties — Reconsideration — Intervener seeking reconsideration not party in 
original proceeding — Intervener not representing any employees in unit — Bargaining agent for em- 
ployees of employer at different location - Whether having status to seek reconsideration. 


BEFORE: Pamela C. Picher, Vice-Chairman and Board Members J. A. Ronson and D. B. 
Archer. 


APPEARANCES: Victor Solomatenko and Cecil Wilton for the applicant; R. N. Gilmore, B. 
W. Burkett, and others for the respondent; Laurence C. Arnold and Richard Barry for the in- 
tervener. 


DECISION OF THE BOARD; December 27, 1979 


i By a decision dated August 7, 1979 the Board certified the United Steelworkers of 
America as the exclusive bargaining agent for an all-employee bargaining unit agreed to by 
the parties at the respondent’s location in the City of Woodstock. 


2: By a letter dated September 20, 1979, the United Electrical, Radio & Machine 
Workers of America and its Local 514 (hereinafter referred to as the U.E.) requested the 
Board to reconsider its decision certifying the Steelworkers for the bargaining unit noted 
above. Their request for reconsideration is based on the contention that if the Board had 
been aware of the construction nature of the work performed by the employees in the bar- 
gaining unit, the Board would have declined to find appropriate the all-employee bargaining 
unit agreed to by the parties. The intervener asserts that the Board instead would have 
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found that a unit defined as “‘all employees of the respondent at the City of Woodstock en- 
gaged in construction work, save and except foremen, persons above the rank of foreman, 
professional engineers, laboratory technicians, quality control inspectors, office and sales 
staff and students employed during the school vacation period”’ was the appropriate bar- 
gaining unit. The U.E. further contends that if the Board had been apprised of the fact that 
ESB intended to substantially multiply its work force in March 1980 when it tentatively plan- 
ned to begin production, the Board, pursuant to its build-up principles, would have declined 
to certify the applicant in August, 1979. We note that in this respect the U.E. does not allege 
that ESB, either at the time of the certification hearing or at the instant hearing, had any 
plans for an immediate increase in its work force and could not cite any precedent for the 
contention that an increase in the work force to begin to take place seven months in the fu- 
ture would cause the Board to delay certification. 


4, Neither the U.E. nor its Local 514 were parties to the original application for cer- 
tification and they represent no employees in the bargaining unit at the respondent’s plant in 
Woodstock for which the Steelworkers have been certified as the exclusive bargaining 
agent. The Board, therefore, called for evidence and argument on the threshold issue of the 
interveners’ standing to make representations relating to the Board’s decision to certify the 
applicant. This is an interim decision directed to that matter. 


34 The U.E. represents the employeess of ESB at its plant at 633 Warden Avenue in 
the Borough of Scarborough. On August 8, 1979, ESB announced to its employees that it 
would be phasing out the Scarborough plant commencing in November, 1979 and conclud- 
ing in March, 1980. ESB manufactures industrial batteries at its Scarborough plant and will 
be manufacturing industrial batteries at its Woodstock plant. It is not disputed that produc- 
tion that was being done at the Scarborough plant will ultimately be carried out in the 
Woodstock plant for which the Steelworkers have been certified. 


6. Prompted by rumours, the U.E. made diligent but unsuccessful efforts in June 
and July 1979 to determine whether the opening of the respondent’s new plant in Wood- 
stock would cause the respondent to close its plant in Scarborough where the U.E. repre- 
sents the production employees. The Board accepts that through no lack of effort they were 
unaware of the Steelworkers application for certification filed with the Board on July 17, 
1979 and were further unaware until the first week of September of the Board’s decision to 
grant certification dated August 7, 1979. 


Ts In Essex Health Association [1967] OLRB Rep. Feb. 885 the Board found that a 
union had standing to intervene in a certification proceeding because it represented one em- 
ployee in the bargaining unit in question. The Board stated at page 886: 


“Tt has been the Board’s consistent practice to permit a trade union to 
intervene in an application for certification so long as that trade union 
could demonstrate that it had an interest in the proceedings even 
though that interest was restricted to the representation of only one of 
the employees who would be eligible for collective bargaining in the 
unit claimed by an applicant” 


The U.E. asserts that the Board in Essex Health Association cited the representation of one 
employee as only one example of an interest sufficient to accord a union standing in a certifi- 
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cation proceeding and left it open to the Board to further detail other sufficient interests on a 
case by case basis. The intervener contends that in this case it has a special interest which 
should be deemed by the Board sufficient to accord the interveners standing to make their 
representations. 


8. The U.E. argued that the force of their interest lies in the fact that they are the 
bargaining agent for the employees at the respondent’s Scarborough plant whose jobs at 
that location will be phased out with the work ultimately being transferred to the respon- 
dent’s new plant in Woodstock. No production work was being carried on by ESB at its 
Woodstock plant at the time the Steelworkers organized the employees. Production will not 
in fact begin until sometime in March, 1980. The employees organized by the Steelworkers 
were renovating the plant in preparation for the commencement of production. Because the 
bargaining unit agreed to by the parties and found to be appropriate by the Board was an all- 
employee unit, it would ultimately encompass employees engaged in production. In these 
circumstances the U.E. contends that it has been wrongfully foreclosed from an opportunity 
to organize the employees who will ultimately be engaged by the respondent to do produc- 
tion work at Woodstock. In requesting reconsideration the U.E. alleges that they have a 
special interest because they represent not simply employees of the respondent in another 
geographic location but, more specifically, employees at the geographic location which is 
being replaced by the opening of the location in question in the certification proceeding be- 
fore the Board. In support of its position, counsel for the intervener cited the Board’s deci- 
sions in Northern Electric Company Limited, [1966] OLRB Rep. May 94 and Bechtel Can- 
ada Ltd. , [1978] OLRB Rep. May 401. 


9. The Board has consistently denied a union standing to intervene in certificiation 
proceedings or the reconsideration thereof in the absence of demonstrating that it is the bar- 
gaining agent for the employees in the bargaining unit or that it represents one or more per- 
sons in the bargaining unit in question. In Napev Construction Limited, [1976] OLRB Rep. 
March 109, the Board at 111 summarized its approach to a union’s standing to intervene in 
certification proceedings: 


‘““‘Where attempts have been made to intervene in certification proceed- 
ings, the Board has consistently held that, in order to safeguard the 
rights of parties originating proceedings, and with a view to eliminating 
delay by parties claiming an interest a would-be intervener must meet 
certain requirements. These requirements are deemed necessary in the 
field of industrial relations where time is indeed of the essence in order 
to avoid delay, multiplicity of proceedings and frustration of the pur- 
poses of the Act by parties who have no real representative status with 
respect to the employer and the employees involved. The Board has al- 
ways required that an intervener must be either an employee in the bar- 
gaining unit to which the proceedings relate or a union holding repre- 
sentational authorization from one or more persons in the bargaining 
unit, or be the bargaining agent for employees in the bargaining unit. In 
the absence of these requirements, intervention has been denied.” 


In Neo Industries Limited, [1976] OLRB Rep. March 88 the Board emphasized that the na- 
ture of the allegation sought to be made by the union attempting to intervene would not af- 
fect the application of the Board’s general principles for determining whether a union has 
status to intervene. The Board stated at 90: 
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“It is thus obvious that the nature of the allegation sought to be made by 
the party attempting to intervene is not a concern of the Board in deter- 
mining the primary question of the status of the party seeking to 
intervene. ..It is abundantly clear that the party seeking to intervene in 
proceedings before the Board must be able to demonstrate that it repre- 
sents at least one person in the bargaining unit with which the Board is 
concerned before it will be permitted to enter the proceedings, notwith- 
standing the particular nature of the interest or allegations it seeks to 
place before the Board.” 


10. In enunciating its principles the Board has been precise in stating that the employ- 
ees represented by the union must be employees within the bargaining unit claimed by the 
applicant and not some other bargaining unit encompassing employees of the respondent. 
In Neo Industries the Board denied status to the intervener even though it was a party toa 
collective agreement with the same respondent for a bargaining unit in a separate geo- 
graphic location because it failed to establish that it represented an employee in the bargain- 
ing unit in question in the application for certification. As well, in Board of Hospital Trustees 
of the City of London, [1970] OLRB Rep. Aug. 579, the Board denied standing to the inter- 
vener who claimed to have an interest in the proceedings because it represented other em- 
ployees of the respondent who were covered by the collective agreement between the inter- 
vener and the respondent in view of the fact that it did not file any membership evidence on 
behalf of employees included in the bargaining unit in question in the certification proceed- 
ing before the Board. 


dith: On reconsideration of a Board’s decision relating to an application for certifica- 
tion the Board has similarly denied union’s standing to bring an application for reconsidera- 
tion where the union could not establish that it was either the bargaining agent for the em- 
ployees in the bargaining unit or represented any employees in the unit. In Neo Industries, 
supra, for example, the Board denied the intervening union which was not a party to the cer- 
tification proceeding standing to apply for reconsideration of the Board’s decision to certify 
the applicant because the union failed to establish that it represented any employees in the 
bargaining unit in question in the application for certification. (See also Formrite Forming 
Ltd. , [1971] OLRB Rep. Feb. 49). 


is Northern Electric, supra, is one of two cases cited to the Board to support the in- 
tervener’s contention that the Board is willing to go beyond a representation interest to 
other forms of interest in determining whether a union has a sufficient interest to intervene. 
In Northern Electric the Board allowed strangers to the original certification proceeding to 
make representations in respect of an alleged breach of the silent period prior to a repre- 
sentation vote. This case is readily distinguishable from the facts of the case at hand, how- 
ever, in that the Northern Electric case dealt with whether a union that was not a party to the 
original certification proceeding could make representations relating to the narrow issues of 
their alleged violations of the silent period as distinguished from representations relating to 
the bargaining unit description and the very issuance of the certificate itself. The decision in 
Northern Electric turned on the wording of what is now section 43(j) of the Board’s Rules of 
Procedure which directs “all interested persons to refrain and desist from propaganda and 
electioneering during the day or days the vote is taken and for seventy-two hours before the 
day on which the vote is commenced”’. [emphasis added] The Board determined that “‘inter- 
ested persons” within the context of the Rules relating to the silent period was a broad cate- 
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gory which extended beyond the parties to the certification proceeding to include a union 
which stood to gain from the outcome of the vote and which was in a position to influence 
the voters. In view of these distinguishing factors Northern Electric provides the U.E. with 
no support for intervening in the instant certification proceeding. 


13; In the second case cited to the Board in support of the position of the U.E., 
Bechtel Canada Ltd. , supra, the Board specifically distinguished the situation before it from 
a certification proceeding emphasizing that the matter before it related to the exercise of the 
Board’s discretion under section 123 of the Act and the power of the Board to purport to 
bind persons who were not parties to the original complaint under section 123 of an unlawful 
strike. In further distinguishing the Bechtel situation from a certification proceeding, the 
Board notes the very broad language in section 123(1) of the Act which states that “‘an inter- 
ested person’”’ may make a complaint under section 123. As Bechtel was not a certification 
case and emanates from different statutory language, the Board does not regard it as a pre- 
cedent for altering its well established approach to prerequisites for standing in a certifica- 
tion proceeding. 


14. In this case the U.E. was not a party to the original certification proceeding and 
has not established that it represents at least one employee in the bargaining unit in question 
in the instant certification proceeding who would be affected by the Board’s decision to cer- 
tify the Steelworkers. Accordingly, the Board concludes that the U.E. is a stranger to the 
certification proceeding and does not have standing to bring an application for reconsidera- 
tion. 


AS: For the reasons set out above the application for reconsideration is denied and the 
Board’s decision of August 7, 1979 affirmed. 


1366-78-M_ Labourers’ International Union of North America, Local 1089, 
Applicant, v. Foster Wheeler Limited, Respondent. 


Arbitration — Discharge — Discharge for improperly ‘‘brassing out’’ when leaving construc- 
tion project — Seriousness of offence considered — Whether mitigating factors present 


BEFORE: N. B. Satterfield, Vice-Chairman and Board Members O. Hodges and F. W. 
Murray. 


APPEARANCES: S. B. D. Wahl and R. D’Andrea for the applicant; D. I. Wakely, M. J. Clif- 
ford, C. Eames and Thomas Orr for the respondent. 


DECISION OF THE BOARD, December 3, 1979 


is This is a referral of a grievance under section 112a of The Labour Relations Act in 
which the applicant alleges that the respondent has violated clause 22.100 of the collective 
agreement, by which the parties are bound, when it discharged without just cause the five 
grievors, Mike Grover, John Stark, Val Neil, Bob Longwell and Frank Vennari, all employ- 
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ees of the respondent. All five grievors had been employed as labourers and were dis- 
charged for alleged improper time-keeping procedures. 


2. At the time this application was filed, the respondent was general contractor on 
the construction of a petro-chemical plant for Shell Canada Limited at Corunna, Ontario. 
There were some 2,000 tradesmen employed on the project of which approximately 150 
were labourers. The project involved building five separate petro-chemical processing units 
occupying a total area of approximately 600 acres. The respondent’s contract with Shell was 
not what is commonly referred to as a fixed price contract, rather it was one under which the 
respondent passed along its costs to the client within the terms of the contract. The respon- 
dent states that the nature of its contract and the size of the project caused it to employ a 
time keeping system known as a brass system. It appears that the system gets its name from 
the use of brass discs approximately one and one-quarter inches in diameter on which is 
stamped two numbers. One number consists of one or two digits and identifies the trade. 
The second number is below the first one and identifies the person. An employee picks up 
his brass as he enters the project at the start of a shift and deposits it as he leaves at the end of 
the shift. This system was selected because it allows a large number of persons to be cleared 
on and off the site in a very brief period of time and also provides the basis for the control 
and charging of wage costs to the various project cost centres. 


3: The Board heard detailed evidence from 16 witnesses, the bulk of the evidence 
having been heard during six days of hearings over a three and one-half month period. 
There were significant differences and contradictions in the evidence of the respondent’s 
and the applicant’s witnesses. The findings of fact herein reflect the Board’s assessment of all 
of that evidence, the reliability of the various witnesses’ recollection of events, their de- 
meanor and relative credibility. 


4. The brass system operated in the following manner: 


(a) Employees enter and leave the project through walkways, called brass 
alleys, constructed so that the employees file past a timekeeper in a 
booth referred to as a brass shack. The timekeeper issues and collects 
the brass through a window opening approximately 12 inches wide and 
30 inches high. At the inside, bottom edge of the window there is a shelf 
approximately 24 inches long and eight inches deep, with a two-inch re- 
tainer moulding around it. 


(b) Each trade employed by the respondent is allocated a brass alley and 
there is one for all employees of sub-contractors on the project, 11 al- 
leys all told. Employees entering the project at the start of the shift ask 
the time-keeper for their brass by number. As they leave the project, 
employees deposit their brass through the window opening onto the 
shelf, in front of which the time-keeper is standing. The time-keeper 
brushes the brass to one side as it is deposited. When brassing out is 
completed the brass is hung on a board mounted along side of the win- 
dow. 


(c) The brass alleys are closed by gates until approximately 6:45 a.m. when 
they are opened until the start of the shift. They are opened again at 
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(d) 


(e) 


(f) 


brassing out time, 3:55 p.m. until brassing out is completed. The brass 
shacks are manned only during the brassing in and out, with one excep- 
tion. One alley is designated for use when the others are closed and its 
brass shack is manned from the start of brassing in until the end of 
brassing out. Employees who arrive after the start of the shift or leave 
before the end of the shift must use this alley and sign a register in which 
is recorded the time when they collected or deposited their brass. 


The brass is used for time recording and labour cost recording purpos- 
es. The time recording provides the basis for calculating the employees’ 
pay. If an employee’s time record contains no report of exceptions, for 
example, late starts, early finishes or no brass picked up (absence), he 
will be paid for his regular daily or weekly hours. The cost recording 
provides the basis for recording the labour costs for the various cost 
centres or components of the project which the respondent charges 
back to the client. The checking is done by cost recorders who tour the 
project during each half of the shift in order to ascertain if employees 
whose brass has been picked up are working and on which components 
of the project they are working. While the primary purpose of the cost 
recorders’ checks is for costing, it serves also as another safeguard 
against time-keeping improprieties. The last check for the day is usually 
completed at approximately 2:00 p.m. 


Employees are allowed a five minute walk-up time at the end of the 
shift and after tools have been put away so that, at the 3:55 p.m. brass 
out time, all but stragglers are congregated in a large area at the brass 
alley gates inside the project and a roadway leading up to this area. 
When the gates are opened these employees file through rapidly and 
are cleared in approximately 10 minutes. 


When new employees start work for the respondent they are issued 
with their brass and a hard hat and given a booklet entitled ‘“‘Job Site 
Rules and Accident Prevention Regulations’’. At the same time, each 
of the rules contained in the booklet is explained by means ofa slide and 
sound presentation. The introduction to the booklet contains the fol- 
lowing references pertinent to the administration of discipline: 


“*.,. the Company establishes the following rules which — together 
with observing other proper standards of conduct — employees are 
required to comply with. 


An employee who fails to maintain at all times proper standards of 
conduct or who violates any of the following rules shall subject 
himself to disciplinary action, including discharge’. 


There are two references to brassing listed in the job rules. Under the 
rule “Checking In and Out’ it states: 


“Brass will be used for safety and security and to check in and out 
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at starting and quitting time. Each employee must pick up and 
turn in only his own brass. Employees authorized to leave the 
plant during regular working hours must sign the register at the 
time office prior to leaving’’. 


Again under the rule “Conduct On the Job”’ it further states: 


“Acts of conduct, including but not limited to the following are 
prohibited: 


5. Picking up or leaving any brass except your own.”’. 


(g) The day on which the breach of the brassing procedures is alleged to 
have occurred was a Friday and it involves the improper dropping of 
brass during brassing out. Several trades finish early on Fridays so that, 
on the day in question, only three brass alleys were open at brass out 
time: one for labourers, one for all other trades and one for subcontrac- 
tors’ employees. 


a On the Friday in question, Mr. Hunter, payroll manager for the respondent, set 
up a special watch for improper brassing procedures because of an alleged report that three 
persons were seen leaving the project improperly, or in the figurative parlance of the par- 
ties, were seen going over the fence. They were not identified in any manner, even as to 
whether they were employees of the respondent. Hunter instructed the head time-keeper, 
Tom Orr, to go to the labourers’ brass shack and to watch for the multiple dropping of brass. 
He also instructed the time-keeepers on the other two brass alleys that were to be used by 
the remaining trades and the sub-contractors’ employees to keep a close watch for multiple 
drops. Each of these time-keepers was watching one alley, the labourers’ alley was the only 
one with two persons watching it. Hunter assigned Orr to the labourers alley because it was 
manned by a person who was not a regular time-keeper. The respondent augments its regu- 
lar time-keepers with several persons who do other jobs for the company in order to staff the 
brass shacks when they are open for brassing in and out, except that the one shack which is 
open during the entire shift is always manned by a regular time-keeper. While the extra staff 
are selected for their reliability, Hunter observed that they might not be quite as diligent as a 
regular time-keeper and, for example, might tend to hang the brass as it is dropped rather 
than-watch the drop. 


6. The labourers brass shack was manned that Friday by Theo MacKenzie, a pro- 
gress recorder for the respondent, and Orr joined her in the shack a few minutes before the 
3:55 p.m. brass out time. MacKenzie did not know why Orr was there and his only instruc- 
tion to her was to clear the brass as it came in. The evidence of both employees establishes 
without question that there were two multiple drops of brass soon after the brassing out 
started, separated from each other by a few singles. MacKenzie had been clearing the sin- 
gles away from Orr to the right hand end of the shelf. Orr cleared the two multiple drops to 
the end of the shelf at his left. There were three brass in the first multiple drop and two in the 
second one. Orr took these to Hunter as soon as brassing out was completed keeping the 
three in one hand and the pair in the other and turned them over to Hunter. Hunter made a 
list of the numbers and together with Mike Clifford, labour relations manager for the re- 
spondent, reported the matter to the project superintendent and discussed it with him. This 
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discussion resulted in the decision to dismiss the five employees to whom the brass be- 
longed. At this stage the only identification of the employees was that they were labourers 
because of the trade code on the brass; their names were unknown. The names of the em- 
ployees were ascertained from the payroll records as being those of the five grievors. The 
following Monday morning when each grievor reported to the brass shack for his brass, he 
was given a note instructing him to report to the labour relations office, where all five were 
advised by Clifford that they were being dismissed for violation of job rule #5. 


We The evidence from which these facts are derived leaves no room for doubt that the 
brass of the five grievors was improperly turned in at the end of the Friday shift and, accord- 
ingly, we so find. On the other hand, there is no direct evidence that any of the five grievors 
was not present for the entire Friday shift. Thus in these circumstances, the facts support 
equally either of the two propositions that: 


(a) the grievors worked their full shifts and, for reasons known only to 
themselves, three of the five arranged for the other two to turn in their 
brass for them: or 


(b) three of the grievors did not complete the shift, were attempting to ob- 
tain payment of wages they did not earn and arranged for the other two 
to turn in their brass for them. 


Whichever proposition represents the actual event, it required the connivance of the five 
grievors. Furthermore, either proposition constitutes a violation of the job rules in respect 
of “Checking In and Out” and “Conduct on the Job” prohibited conduct item #5 (see para- 
graph 4(f) above). Since they have connived in the commission of the offense they are 
equally guilty of it. Accordingly we find that all five grievors have violated item #5 of the 
rule in respect of “Conduct On the Job”’ as alleged by the respondent. It is obvious that the 
respondent in discharging all five of the grievors has considered them equally responsible for 
the offense and therefore found it fitting that they bear equally the consequences flowing 
therefrom. That being the case, does the offense provide the respondent with just cause for 
discharge? The answer to that question will determine whether the respondent has violated 
clause 22.100 of the collective agreement which states ‘““The Employer irrevocably agrees 
that no employee will be discharged or laid off without just cause.”’. 


8. This is precisely the issue which the Board must determine; i.e., whether the re- 
spondent had just cause to discharge the five grievors because of their improper turning in of 
brass. Counsel for the respondent argues simply that item #5 of the job rule ‘““Conduct On 
the Job” which says that “Picking up or leaving any brass except your own.” is prohibited, 
exists to preserve the integrity of the time keeping system which it employs to control the 
time recording for 2,000 employees (at the time in question) spread over a 600 acre con- 
struction site. To this end the rule is intended to discourage conduct which would result in 
wages being paid for work which was not performed, thus there is no attempt in the rule to 
distinguish between various kinds of breach. This very nature of the rule demands strict ad- 
herence by the employees and strict enforcement by the respondent. In other words, the 
employee who has another turn in his brass after the employee has worked his full shift has 
committed as serious an offence as the employee who leaves the project early without sign- 
ing out and arranges for another to turn in his brass so that he will be paid as though he had 
been there for his full shift, because both acts are a threat to the integrity of the system and 
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are a fraud or contain the potential for fraud. Any violation of the rule, therefore, in the re- 
spondent’s view warrants discharge. 


9: Counsel for the applicant argued, should the Board find the five grievors to have 
engaged in improper brassing procedures, that this offence alone is not just cause for dis- 
charge and therefore that penalty should be mitigated by the Board on two grounds. First 
and foremost on the ground that there is no direct evidence of theft (of wages) from the re- 
spondent or that the grievors were conniving with the intent to defraud the respondent. Sec- 
ond, on the ground that the respondent has not established in its booklet containing the job 
rules that the discipline to be applied to this offence is discharge. Rather counsel contends, 
the respondent in fact contemplates a spectrum of disciplinary action, including discharge 
because the booklet states that any employee violating the job rules “‘... shall be subject to 
disciplinary action including discharge.”’. Thus there has been no notice to the employees 
that a simple breach of the rule against improper brassing will result in discharge. 


10. Discipline cases raise two basic questions for the arbitrator: first, whether the 
facts support the imposition of discipline at all; and second, whether those facts justify the 
discipline (or penalty) imposed. The facts in this case amply demonstrate that a clear and 
unequivocal rule which was made known to the grievors has been breached by them, so the 
basis for imposition of discipline has been established. There remains the second question of 
whether the penalty of discharge is justified by the facts. If the Board finds that there is not 
justification, then it has the discretionary authority to substitute another penalty. This dis- 
cretion is explicitly granted by section 37(8) of the Act pursuant to section 112a(3). The facts 
demonstrate conclusively that the brass belonging to each of the five grievors was dropped 
improperly at the end of their shift on the Friday in question. That situation being estab- 
lished, they have a responsibility to give a credible explanation for it. They have failed not 
only to do that, but throughout their testimony they steadfastly maintained that they had 
worked the entire shift and at brassing out time had dropped their own brass and only their 
own brass. The claim that each of them dropped his own brass is not supported by the facts. 
Their continued insistence that each had dropped his brass when the facts reveal the con- 
trary leads the Board to draw the inference that they were trying to cover up wilful miscon- 
duct which was a fraud on the respondent, or an intent to defraud it or which contained the 
potential for a fraud on the respondent. The Board finds, therefore, that the five grievors 
were guilty of misconduct warranting discipline. We further find that the seriousness of the 
offence, having regard to the respondent’s reason for adopting the brassing system, the use 
to which it is put, the precautions taken against possible abuse and the need to deter abuses 
in a work area of the magnitude involved in this case, is such that discharge is not unreason- 
able. Accordingly the respondent has not violated clause 22.100 of the collective agreement. 


ie It remains to determine whether there are factors which would cause the Board to 
exercise its discretion to substitute a lesser penalty. Arbitrators have recognized the need to 
proceed with caution in exercising their discretion, whether they obtain this discretionary 
authority from section 37(8) of the Act or from the collective agreement, or both. For exam- 
ple the arbitrator stated in Re National Grocers Co. Ltd. and Retail, Wholesale & Depart- 
ment Store Union, Local 414, (1975) 10 L.A.C. (2d) (Shime): 


‘Although we have the necessary jurisdiction under the collective agree- 
ment as well as under section 37(8) of The Labour Relations Act, R.S.O. 
1970, C. 232, to substitute a lesser penalty, we should only exercise our dis- 
cretion for sound and judicious reasons.’’. 
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There are a number of factors which arbitrators may take into account in deciding whether 
discipline should be mitigated. There are circumstances in this case, however, which raise 
serious doubt as to whether there are sound and judicious reasons for substituting a lesser 
penalty. Not only did the grievors maintain at all times that they had turned in only their 
own brass. They alleged that they were the innocent victims of a scheme of the respondent 
concocted for the purpose of impressing its client with the security and soundness of its ti- 
mekeeping system; i.e. as proof that it was not passing along wage costs for unearned wages 
of absent employees. The alleged scheme was founded on the evidence of two witnesses, 
one of whom was a grievor, that Orr had told them that he had been instructed to go and 
“scoop” some brass; in other words, to take the brass of some labourers at random so that 
they could be disciplined for improper brassing procedures, as an example to the client that 
the respondent is on the alert. The Board finds this to be without a vestige of credibility on 
the basis alone of Orr’s and MacKenzie’s evidence and their demeanor as witnesses. These 
are extremely serious allegations and the most generous thing that can be said about them is 
that they were part of a deliberate attempt to mislead the Board. 


12: In National Grocers, supra, the majority of the arbitration board in declining to 
substitute a lesser penalty for discharge of an employee for sleeping on the job during his 
working hours stated: ‘“‘In view of... , the deliberate nature of his offence and especially his 
attempt to mislead the Board we find nothing that would cause us to substitute a lesser pen- 
alty in this case.”. In Re Libby, McNeil & Libby Of Canada Ltd. and United Automobile 
Workers, Local 251, (1974) 7 L.A.C. (2d) (Hinnegan), the sole arbitrator was determining 
an issue of just cause for discharge of the grievor for an accident while he was driving a lift 
truck. No personal injury was involved. This Board finds that case instructive for the arbitra- 
tor’s views about varying the penalty imposed which he expressed in these terms: 


“Further, shortly after the accident, he gave what cannot reasonably be ac- 
cepted as a true statement of the facts and he maintained the position 
through the hearing. If an arbitrator were to be inclined to adjust the penalty 
imposed in such a case as this, he should only do so in my view where the em- 
ployee in question, at the latest at the hearing, was prepared to admit the 
true statement of what must have been the facts, thereby showing some re- 
morse for his conduct, and exhibiting some resolve to perform properly in 
the future. However, at the hearing, the grievor maintained his highly im- 
probably explanation of how the accident happened and under those circum- 
stances I am not inclined to vary the penalty imposed.”’ 


(emphasis added) 


Finally the arbitrator concluded: 
““... , his maintaining a denial of improper conduct through the hearing in 
face of clear evidence obviously inconsistent with his position, removes any 
inclination one might have had to give him the benefit of the doubt and re- 
duce the penalty.”’. 


We find the circumstances surrounding the sustained denial of wrongdoing and the attempt 
to mislead the Board in our case to differ from the two cases cited above only in the gravity 
of the circumstances. We can conclude only that the grievors have lied to conceal their 
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wrongdoing and have accused Orr of being a party to an alleged scheme of the respondent to 
make them the innocent victims of the respondent’s attempt to impress its client. Conse- 
quently, for the same reasons given in those two cases, the Board refuses to substitute a 
lesser penalty in all the circumstances of this case. 


13: In the result the grievance is dismissed. 


1356-79-R Teamsters Local Union No. 879, affiliated with the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, Applicant, v. G.T. Couriers (416656 Ontario Ltd.), Respondent, v. 
Group of Employees, Objectors 


Certification - Charges — Employer issuing warning letters and threatening to close 
business — Section 7a applicable where economic well-being threatened 


BEFORE: Kevin M. Burkett, Alternate Chairman and Board Members J. D. Bell and 
Bruce Lee. 


APPEARANCES: Ken Petryshen and Don Swait for the applicant; R. G. Dougherty for the 
respondent, Charles Weatherall for the objectors. 


DECISION OF KEVIN M. BURKETT, ALTERNATE CHAIRMAN AND BOARD MEM- 
BER BRUCE LEE; December 4, 1979 


te This is an application for certification. 


4. The applicant trade union submitted 9 membership cards in support of its applica- 
tion. 8 of the cards correspond with the names of the 15 persons listed in Schedule ‘A’ as 
coming within the bargaining unit. The “‘lost card” is that of Mr. G. Hanna who was dis- 
charged by the respondent prior to the date of application. The trade union has filed a sec- 
tion 79 complaint in respect of his discharge. If the union is successful in its section 79 com- 
plaint and Mr. Hanna is reinstated into his employment he will be considered as an 
employee as of the date of the application in this matter and the membership support of the 
union will then be 9 of 16 which would be more than fifty-five per cent of those in the bar- 
gaining unit as of the date of application. There was also filed in this matter a statement of 
desire in opposition to the trade union which bears the signatures of two persons who also 
signed in support of the trade union. If Mr. Hanna is reinstated the statement in opposition 
to the union will be a relevant document and if proven to be a voluntary expression of those 
who signed will cause the Board to exercise its discretion under section 7(2) of the Act and 
direct the taking of a representation vote. 


Is The union has asked the Board to apply section 7a of the Act in this matter and to 
proceed with the section 7a matter rather than await the Board’s section 79 determination in 
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respect of Mr. Hanna which will determine if the union is in an outright certifiable position 
and if the petition is a relevant document. The Board agreed to hear the evidence and argu- 
ment in respect of the application under section 7a. 


6. Section 7a of the Act provides: 


‘‘Where an employer or employers’ organization contravenes this Act so 
that the true wishes of the employees of the employer or of a member of the 
employers’ organization are not likely to be ascertained, and, in the opinion 
of the Board, a trade union has membership support adequate for the pur- 
poses of collective bargaining in a bargaining unit found by the Board pur- 
suant to section 6 to be appropriate for collective bargaining, the Board may, 
on the application of the trade union, certify the trade union as the bargain- 
ing agent of the employees in the bargaining unit.” 


i G.T. Couriers (416656 Ontario Ltd.) commenced to operate in June, 1979. The 
company operates a courier service under contract to Loomis Courier Service of Toronto. 
The evidence establishes that the service now performed by G.T. was carried on by Loomis 
prior to June, 1979 and that the bulk of the employees who had worked for Loomis now 
work for G.T. including Miss C. Gagnon, president of G.T. Couriers and Mr. C. Thomp- 
son, the secretary of the company. The union commenced to organize the employees of the 
respondent on or about October 11, 1979. A meeting of the respondent’s employees took 
place at the Teamsters meeting hall in Hamilton on that day. The evidence establishes that 
Mr. Ian Batchelor and Mr. Steve Vranic were prime movers behind the drive to organize 
and solicited other employees prior to and at the completion of their runs during the period 
October 11-22, 1979. 


8. The union filed its application for certification on October 16, 1979. The respon- 
dent employer received notice of the application on the morning of October 22, 1979. The 
terminal date had been fixed for October 24, 1979. Mr. Batchelor was called into the office 
of Mr. Thompson, the secretary of the company, on October 22nd and given the following 
letter: 


“You are hereby notified that effective this date you are under thirty days’ 
probation. 


Any behaviour on your part deemed by the Company to be detrimental to its 
smooth operation will be considered as a breach of your contract, and said 
contract will cease on November 22, 1979.” 


Mr. Thompson explained that the letter was given because the drivers were being held up 
morning and night in conversation with Mr. Batchelor. Mr. Thompson was aware of the 
union campaign and admitted that he had been advised by certain of his staff that Mr. 
Batchelor was approaching employees on behalf of the trade union. The Board is satisfied 
on the evidence that Mr. Thompson asked Mr. Batchelor to “‘cancel the application’”’ for 
certification at the time he placed him on probation. 


2: Mr. Steve Vranic, who also approached employees on behalf of the trade union, 
was called into Mr. Thompson’s office on October 22nd and given a letter of probation 
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framed in terms identical to that given Mr. Batchelor. The Board found Mr. Vranic to be a 
most credible witness and accepts his evidence that he was told by Ms. Gagnon that he had 
received the probation letter because of his trade union activities and if he didn’t shape up 
he would be fired. Ms. Gagnon admitted that she may have conveyed her fears that “‘if un- 
ionized, we might not have a company to operate.” Mr. Vranic took strong exception to the 
letter and following a meeting of the employees called by the company the following day his 
letter was withdrawn. 


10. On October 22nd the employees of G.T. Couriers were directed to attend a meet- 
ing at the Gulliver’s Travel Motel to commence at noon on October 23, 1979. Ms. Gagnon 
testified that she called the Loomis offices in Toronto when she became aware of trade union 
activity and that it was at Loomis’ request that the October 23rd meeting was called. Ms. 
Gagnon, Mr. Thompson and Mr. L. Nunez from the Loomis office in Toronto were present. 
Mr. Batchelor testified that Mr. Nunez told the assembled employees that the company 
would close the plant down if the union got in and let everybody go. Mr. Vranic testified that 
Mr. Nunez warned about the union and pointed out that our most important customers 
would not do business with a trade union and that as a result the Hamilton operation would 
have to be shut down. Mr. Thompson testified that in reply to a question from a driver, Mr. 
Nunez referred to the fact that Loomis was not a union company and that some of its major 
clients were anti-union so that G.T. Couriers might close down or it might stay open. He ac- 
knowledged that he couldn’t remember exactly what Mr. Nunez had said. Ms. Gagnon tes- 
tified that she didn’t hear Mr. Nunez say that the company would have to close but admitted 
that it was possible that he did say the company would close if unionized. While the evidence 
is not totally in conflict, the Board prefers the evidence of Messrs. Batchelor and Vranic as 
providing the Board with the most accurate account of what transpired at the October 23rd 
meeting. 


RE The Board has long recognized the dominant position of the employer in the em- 
ployer/employee relationship and has consistently found that threats to the job security or 
economic well-being of employees which are motivated by an anti-union sentiment are in vi- 
olation of the Act. The Board stated in the Viceroy Construction Limited case [1977] OLRB 
Rep. Sept. 562: 


“The Act recognizes that an employer is in the more immediate position to 
affect an individual’s employment relationship, if only by virtue of its free- 
dom to advance, preserve, impede or terminate an individual’s employment. 
Therefore, by the terms of the Act, that very freedom is restricted. In order 
to protect and promote the collective bargaining process the Legislature has 
provided that no employer is free to affect a person’s job security or condi- 
tions of employment when the employer’s action is prompted by an anti- 
union motive, (e.g. section 58 of the Act). For the same reason, by virtue of 
the Act, an employer’s freedom of expression regarding possible union rep- 
resentation of his employees is not absolute. While he is of course free to ex- 
press his view of representation by a trade union he may not use that free- 
dom of expression to make overt or subtle threats or promises motivated by 
anti-union sentiment which go to the sensitive area of changes in conditions 
of employment or job security. Such conduct, apart from violating section 
56, would be contrary to section 58(c) which provides: 
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‘No employer, employer’s organization or person acting on behalf of an 
employer or an employers’ organization, 


(c) shall seek by threat of dismissal, or by any other kind of threat, or 
by the imposition of a pecuniary or other penalty, or by any other 
means to compel an employee to become or refrain from becom- 
ing or to continue to be or to cease to be a member or officer or 
representative of a trade union or to cease to exercise any other 
rights under this Act.’ 


The protection of the integrity of the individual’s employment relationship is 
central to the scheme of The Labour Relations Act. This Board has consist- 
ently found breaches of the Act where statements have been made which 
threaten an individual’s employment, and that has been so whether the 
threat was made by a union (e.g. Walter Selck of Canada Limited [1964] 
OLRB Rep. 138; V/R Wesson Limited [1968] OLRB Rep. Nov. 811) or by 
an employer (e.g. Bell & Howell Canada Ltd. [1968] OLRB Rep. Oct. 
695).” 


12% In this case the Board is drawn to the inescapable conclusion on the facts before us 
that the respondent employer has violated the Act. We find that the letters of probation is- 
sued against Messrs. Batchelor and Vranic to be individual threats against these two em- 
ployees which were made, not because of any interference with production, but because 
they were speaking on behalf of the trade union. We find further that at the meeting of Octo- 
ber 23, 1979 Mr. Nunez, as the management spokesman, threatened the job security and the 
economic well-being of the bargaining unit employees for the purpose of dissuading them 
from joining a trade union. His comments constitute a blatant attempt to capitalize on the 
employer’s dominant position and to play upon the employee’s economic vulnerability. The 
first condition precedent to the application of section 7a has been met in this case. 


133 The Board has stated in a number of cases that certification under section 7a of the 
Act is an extraordinary procedure which is not applied by the Board in response to all em- 
ployer violations of the Act during the course of a union’s organizing campaign. The Board 
is empowered to act under section 7a of the Act only when satisfied that the employer has 
contravened the Act so that the true wishes of the employees are not likely to be ascertained 
by the taking of a secret ballot vote. In many cases of unlawful activity the exercise of the 
Board’s remedial authority under section 79 of the Act is sufficient to redress the effect of 
the violation and to thereby permit free expression in any secret ballot vote which may be 
held. When the employer’s unlawful activity has been to make threats upon the economic 
lives of his employees, as in this case, the Board is of the view that the effect upon those with 
normal concerns for their economic well-being cannot be erased as would allow free expres- 
sion. On any objective assessment these types of threats destroy free expression whether by 
secret ballot vote or otherwise. In cases where the evidence establishes that the employer vi- 
olation has been to cause employees to equate their decision to unionize with a threat to 
their economic security the Board must conclude that the true wishes of the employees 
would not likely be ascertained even by the taking of a secret ballot vote. Unlawful threats 
of this type were made in this case and accordingly, the Board is satisfied that the second 
condition precedent to the application of section 7a exists in this case. 
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14. The first and second conditions precedent to the application of section 7a have 
been satisfied. The union has filed membership documents on behalf of more than fifty per 
cent of those in the bargaining unit. Even if the statement in opposition to the union, with its 
two overlapping names, was proven to be a voluntary expression, the Board would never- 
theless be satisfied in the circumstances of this case that the trade union enjoys support ade- 
quate for the purpose of collective bargaining. The third condition precedent to the applica- 
tion of section 7a has been satisfied. 


V3: Having regard to all of the foregoing the Board hereby certifies the applicant un- 
der the provisions of section 7a of the Act. 


16. A certificate will issue to the applicant. 
DECISION OF BOARD MEMBER J. D. BELL: 


18 The majority of the Board has decided that the letters of probation issued on Oc- 
tober 22nd to Messrs. Batchelor and Vranic were individual threats for speaking on behalf 
of the union and that the comments of Mr. Nunez at the meeting of October 23rd threatened 
the job security and economic well-being of the bargaining unit employees. Therefore the 
respondent employer has violated the Act and the first condition precedent to the applica- 
tion of section 7a has been met. 


oe I do not differ with this finding. However, I do not agree that the second condition 
precedent has been met — the true wishes of the employees are not likely to be ascertained by 
the taking of a secret ballot vote because of the above violations. 


3: The evidence of membership submitted in this application does not support the 
reasoning of the majority of the Board that these threats have destroyed free expression 
whether by secret ballot or not. 


4. The union applied for certification on October 16th and submitted 6 applications 
for membership with its application. The respondent filed a list of 15 employees on Schedule 
‘A’. 5 applications for membership corresponded to the 15 names on Schedule ‘A’. The lost 
card was that of an individual who had been discharged on October Sth and we are advised 
will be the subject of a section 79 complaint. The position of the application at the time was 
that of less than forty-five per cent membership support and subject to being dismissed. 


&) On October 24th, two days after the warning letters were issued, and the day after 
the meeting addressed by Mr. Nunez, the union apparently succeeded in obtaining 3 more 
applications for membership which were submitted on the terminal date. These salvaged 
their position from 5 of 15 to 8 of 15, i.e. 33.3 per cent to 53.3 per cent which is sufficient for a 
vote. 


6. It appears to me that the acts of the respondent on October 22nd and 23rd had an 
effect opposite to what the majority deemed would occur and aided the union in obtaining 
the necessary additional applications for a vote. 


Ts I would find that the second condition precedent has not been satisfied and would 
direct the representation vote by secret ballot, to which the applicant union is entitled based 
on its membership evidence, be held. 


LZ 


0938-79-R Mary Lockwood, Applicant, v. The Hotel and Restaurant 
Employees Union Local 743 Affiliated with the Hotel and Restaurant 
Employees and Bartenders International Union, Respondent. 


Petition — Termination — Whether voluntary — Whether earlier management influence af- 
fecting voluntariness 


BEFORE: N. B. Satterfield, Vice-Chairman and Board Members C. G. Bourne and H. Si- 
mon. 


APPEARANCES: James N. Bartlet and Mary Lockwood for the applicant; Stephen M. Grant 
and Tom Rees for the respondent. 


DECISION OF VICE-CHAIRMAN N. B. SATTERFIELD AND BOARD MEMBER C. G. 
BOURNE; December 5, 1979 


ye. In this timely application under section 49(2) of The Labour Relations Act, the ap- 
plicant is seeking a declaration terminating the bargaining rights of the respondent trade 
union. 


ce Section 49(3) of the Act requires that the Board determine the wishes of the em- 
ployees by means of a representation vote if it ascertains that not less than forty-five per cent 
of the employees have signified voluntarily and in writing that they no longer wish to be rep- 
resented by the respondent. To this end, the applicant duly filed with the Board a statement 
of desire (“‘petition’’) containing signatures indicating the required support. Therefore, if 
the Board is satisfied that the petition is a voluntary expression of the true wishes of the em- 
ployees who signed it, the Board will direct that a representation vote be held pursuant to 
section 49(3) of the Act. 


4. The Board has heard the first-hand evidence of the applicant who obtained and 
witnessed all of the signatures on the petition, except that her signature was witnessed by an- 
other petitioner. The Board is satisfied on her evidence that the preparation, circulation and 
filing of the petition with the Board is free of any management assistance, tacit or otherwise. 
The applicant told the Board that there were no meetings of management with employees 
and that the origin of the petition was not influenced or supported in any way by the employ- 
en. 


on The respondent, however, has asked the Board to disregard the petition and dis- 
miss the application because the petition is not a voluntary expression of the true wishes of 
the employees. More particularly, the respondent alleges that: 


(a) the applicant had been the applicant in an earlier application 
which had been dismissed as untimely and that she had been active 
in the circulation of a petition in support of that application; 


(b) the earlier petition had emerged on the heels of a meeting of all 
employees called by the employer at which the hotel manager ad- 
vised the employees to rid themselves of the respondent; 
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(c) the employer, following the alleged meeting, permitted the appli- 
cant to openly circulate the first petition on the hotel premises dur- 
ing working hours; and 


(d) that by virtue of these activities, the applicant was identified as the 
agent of the employer for the purposes of terminating the respon- 
dent’s bargaining rights, which identity persisted when she was 
again permitted to openly circulate the petition filed in support of 
the instant application. 


Thus the respondent is asking the Board to find that the first petition was tainted by em- 
ployer influence such that it was not a voluntary expression of the employees’ wishes and by 
virtue of the applicant’s identity with it and the instant petition, the latter petition was simi- 
larly tainted. 


6. It is a matter of Board record that the first (i.e., untimely) application was filed 
October 16, 1978. The circumstances surrounding the preparation, circulation and filing of 
the petition in support of the application was very similar to the instant petition, except that 
the applicant was assisted by another employee (who resigned her employment early in Jan- 
uary 1979) in circulation of the first petition. The Board is satisfied that there was neither 
tacit nor explicit assistance from the employer with the preparation, circulation or filing of 
the first petition. 


oe Insofar as the origin of the 1978 petition is concerned, the respondent failed to 
establish that it followed upon a meeting of the employees called by the employer. Another 
employee called as a witness by the respondent, and the only witness other than the appli- 
cant to give evidence, placed that meeting in December 1978. Even when she referred to 
seeing the first petition, she did so in terms of that being about a week after the December 
meeting with management. These facts do not support the conclusion which the respondent 
is seeking to have the Board reach and there is no other evidence, direct or circumstantial on 
which the board might rely to do so. 


8. The applicant’s evidence is unequivocal and uncontradicted that both applica- 
tions were made at the insistence of her fellow employees in the housekeeping department 
who made up most of the bargaining unit. In the first instance, the employees were disa- 
tisfied with the lack of attention by the respondent. When the first application was dismissed 
November 9, 1978 the union made a further but unsuccessful attempt in the latter part of 
December to settle an agreement, following which there was a membership meeting. Since 
there was no further contact by the respondent with the members or the applicant, she was 
asked by the employees to file a new application, the one presently before the Board which 
was filed August 17, 1979. The only evidence, direct or circumstantial, of any intervening 
management activity is a memorandum dated January 9, 1979 from the hotel manager ad- 
dressed to all employees. It urges them to turn out for a vote the respondent was expected to 
hold on the employer’s last offer. It also comments on the content of the offer, including the 
following statement about union security: 


“We also offer, as you have requested, an ‘open shop’ which means that 
you can, as a full-time employee elect whether you wish to be a union 
member and pay Union dues or whether you want to opt out of the 
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Union as a member and save your Union dues. Either way you receive 
the same rates of pay, same benefits and same protections.”’. 


9: Apart from its literal meaning, this statement may be viewed in several ways: as 
the employer sharing a mutual desire with the employees of getting rid of the respondent, or 
as merely reflecting a desire of the employees to do so; or, as the respondent is asking the 
Board to view it, an exhortation from the employer to the employees to rid themselves of 
the respondent. Were the Board to view it in the way the respondent asks (the Board makes 
no finding either way) as already stated, there is no evidence of the employer’s continuing 
opposition to the union being made known to the employees, between January 9th and the 
making of this application, in a way which might be seen as influencing the origin of the 1979 
petition. The same may be said about management’s meeting with the employees in Decem- 
ber 1978, were the Board to agree with the respondent’s allegation that management called 
the meeting for the purpose of urging the employees to rid themselves of the respondent (al- 
though the Board makes no finding either way). This case is quite different from the situa- 
tions the Board is usually faced with where a petition in support of an application for termi- 
nation of bargaining rights or in opposition to an application for certification is found to be 
tainted by employer influence. Usually the petition emerges closely upon some overt act of 
the employer or some other indication of active or tacit approval of the employer for the pe- 
tition. In the instant case, even if the Board were to find that the December meeting with 
employees and the memorandum were exhortations from the employer for the employees 
to rid themselves of the union, we do not have anything approximating the usual situation. 
There is a seven month hiatus between the last employer activity and this application during 
which there is no evidence of the employer acting covertly or overtly to influence the em- 
ployees against the respondent. Therefore, in all the circumstances of this application, the 
Board finds that the petition filed in support thereof is a voluntary expression of the employ- 
ees’ true wishes. 


10. Before concluding this matter, the Board wishes to point out that, even if the re- 
spondent had proven its allegation that the 1978 petition was tainted by employer support, 
or even if the Board which dismissed that application had done so because it found the peti- 
tion to be tainted, all other facts being as we have found, the Board would still have found 
the 1979 petition to be a voluntary expression of the employees’ wishes. Such hypothetical 
circumstances would not be unlike those in which an application for termination is filed by 
the same person or persons who had supported a petition in opposition to certification of the 
trade union. In such cases the Board has found that, as it stated in J. A. K. Electrical Con- 
tractors Limited, [1977] OLRB Rep. May 275, 


‘,.. an application filed under section 49 of the Act by persons who sup- 
ported a petition in opposition to the certification of the union is not 
tainted and may be viewed as evidence of a continuing opposition.”’. 


InJ. A. K. Electrical the Board found a petition filed in support of a section 49 application to 
be voluntary even though it was initiated by an employee who had supported a petition in 
opposition to certification of the union. The Board in that case, unlike the instant applica- 
tion, was dealing with a situation where the employees had been well and actively repre- 
sented by the union and the Board rejected the union’s request to find the applicant’s evi- 
dence unbelievable because of the material benefits he had received from the union’s 
representation. 
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a! More recently in Groves Park Lodge, [1979] OLRB Rep. Sept. 871, the Board 
was dealing with a section 49 application which, like the instant one, followed one year after 
a previous, unsuccessful section 49 application. The Board expressed its concern in the fol- 
lowing words about the carry-over effect on the second petition of the first one, which had 
been rejected by the Board as being tainted by the deep involvement of the employer with 
it: 


“Regarding Viveen’s [the owner of the business] involvement in the 
first petition, the board does not draw the conclusion that simply be- 
cause he was instrumental in the origination and circulation of the first 
petition he was similarly involved in the second. His participation in the 
first petition concerns the Board, however, because of the carry-over 
effect that may reasonably have existed in the minds of employees when 
the instant petition was circulated just one year later, particularly 
where it was circulated on the premises of the Lodge by the same per- 
son who helped circulate the previous petition. The potential for a 
carry-over effect in the minds of employees is further heightened by the 
small size of the Lodge and the daily presence of the Viveens who are 
admitted to be active administrators.” 


The Board in Groves rejected the second petition as being “‘... tainted by the fear of mana- 
gerial influences ...”’ and dismissed the application. While the hyothetical posed above in 
the instant case is similar, the facts surrounding the second petition are clearly distinguisha- 
ble from Groves. In that case the Board was dealing with such circumstances as careless cus- 
tody of the petition, a petitioner who was in constant job contact with the employer and 
whom the majority of the Board found to be perceived by the employees as having a close 
relationship with the employer and threats made to employees by that petitioner. 


Sy The matter is referred to the Registrar. 
DECISION OF BOARD MEMBER HARRY SIMON: 


ty I am not satisfied that the petition is a voluntary expression of the true wishes of 
the employees who had signed it in this case. 


2. The petition is in my view tainted by the activities of the employer in connection 
with an earlier petition that was dismissed by the Board, for being untimely. 


ap The respondent union charged that the General Manager of the Hotel held a 
meeting of employees in October 1978, on the premises during working hours and advised 
the employees to rid themselves of the union. This charge was substantiated by the evidence 
of Miss Sandra Harrison, a front desk clerk with one and a half years seniority who although 
she could not remember the exact date of the meeting did recite in detail what went on. She 
was precise in her evidence that the meeting was on a Thursday, that it was held in the Ca- 
sino Building, that it lasted from 2:30 until approximately 4:00 p.m. That besides Mr. Stout 
the general manager, there were also in attendance Mr. Webber and Mr. Hawkins from 
management. Mr. Stout addressed the meeting at some length. He urged the employees to 
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get rid of the union and start their own organization, without outside help. He didn’t think 
the employees needed a union shop and he promised them that the conditions would remain 
the same with the exception of two paid statutory holidays. He further promised that if busi- 
ness was to improve the employees would be given an increase in pay of 20¢ per hour. 


4. It was following this meeting that the first petition for decertification was circu- 
lated by Mrs. Lockwood. Mrs. Lockwood in her evidence did not recollect attending the 
meeting, but she also admitted that its possible that the meeting was held and she was not 
there. 


a I am prepared to accept the evidence of Miss Harrison as being credible. In any 
event her evidence was not refuted by any other witness. 


6. Further actions by the company following the meeting with the employees sub- 
stantiate the unions charges that the employer was determined to get rid of the union as evi- 
denced by the letter to the employees of January 9th, 1979 (Exhibit #1). This letter con- 
tained many veiled threats telling the employees “‘if you accept we carry on with business as 
usual, if you reject, then you are likely to be in a strike position.” 


Te In my view all of the employers actions and threats had their effect on the employ- 
ees when they signed the second petition only eight months later, particularly when the peti- 
tion was circulated by the same person. 


8. The employer completely ignored the charges made by the union. They chose not 
to reply to the charges or deny them in front of the Board. The Board must therefore take a 
very serious view of this and draw its own conclusion. 


9. For all of the above reasons I would dismiss the application for decertification of 
the union. 


0681-79-R;0682-79-R Lumber and Sawmill Workers Union, Local 2995 of 
the United Brotherhood of Carpenters and Joiners of America, Applicant, v. 
J. H. Normick Inc. (Kirkland Lake Division) and Leo-Paul Turgeon, 
Respondent. 


Certification — Related Employer —- Employer and sub-contractor carrying on related 
activities - Employer exercising contractual and operational control — No common ownership or finan- 
cial relationship — Board issuing section 1(4) declaration to further purposes of act and place collective 
bargaining structures on firm base 


BEFORE: Kevin M. Burkett, Vice-Chairman and Board Members H. J. Ade and O. Hodg- 
es. 


APPEARANCES: H. M. Pollitand Normon Rivard for the applicant; Murray Ellies and Leo- 
Paul Turgeon for the respondent. 
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DECISION OF THE BOARD; December 14, 1979 


Ai The Board directs that the above applications be and the same are hereby consoli- 
dated. 
2. This is an application under section 1(4) of the Act which has been filed in con- 


junction with an application for certification for a unit of employees working in Midlothian 
Township. The applications were filed on July 12, 1979. The persons for whom the union 
seeks bargaining rights perform tree cutting and skidding on timber rights owned by J. H. 
Normick Inc. in Midlothian Township. They are however, under contract to Leo-Paul Tur- 
geon who in turn is under contract to Normick Inc. to perform the tree cutting and skidding 
within Normick’s Midlothian Township limits. Section 1(4) of the Act provides: 


‘“‘Where, in the opinion of the Board, associated or related activities or 
business are carried on, whether or not simultaneously, by or through 
more than one corporation, individual, firm, syndicate or association or 
any combination thereof, under common control or direction, the 
Board may, upon the application of any person, trade union or council 
of trade unions concerned, treat the corporations, individuals, firms, 
syndicates or associations or any combination thereof as constituting 
one employer for the purposes of this Act and grant such relief, by way 
of declaration or otherwise, as it may deem appropriate.” 


Assuming the persons for whom the union seeks bargaining rights are employees within the 
meaning of the Act and not independent contractors (an issue yet to be addressed) the union 
has asked the Board to find under section 1(4) of the Act that Normick Inc. and Leo-Paul 
Turgeon constitute one employer for purposes of its application for certification. 


ay J. H. Normick Inc. is in the wood processing business with branches in Cochrane 
and Kirkland Lake, Ontario and Lessard, Quebec. In addition to holding a number of tim- 
ber cutting licences the company operates 6 sawmills and 2 plywood mills at which it proc- 
esses raw wood into lumber and plywood for sale on the Canadian and American markets. 
The company commenced to have wood cut in its Midlothian Township rights during the 
first week of July, 1979. In the period prior to July, 1979 the company had been cutting trees 
in Blain Township with its own employees. Blain Township is 30 - 40 miles south-east of 
Midlothian Township. The skidder operators who worked for Normick in Blain Township 
owned their own skidder machines (valued from $8,000 to $50,000) were paid on the basis of 
the amount of wood cut and were responsible for obtaining their own cutters. The cutter 
trims and fells the tree while the skidder operator hauls the cut trees to the road. Although 
Mr. L. Bellanger, a skidder at the Blain site, testified that Normick had the authority to hire 
and fire cutters at the Blain site there is no evidence that this authority was ever exercised. 
The skidder operators were required to purchase their own fuel and to bear the cost of re- 
pairs to their skidder machines while working for Normick in Blain Township. On April 10, 
1979 the Board certified the applicant as the bargaining agent for the approximately 24 skid- 
der operators and cutters employed by Normick in the Township of Blain and immediately 
adjacent townships. The company, however, exhausted its Blain Township cutting rights on 
or about June 20, 1979 and decided to cut next in Midlothian Township. Midlothian Town- 
ship is outside the geographic scope of the Board’s certificate issued in respect of Blain and 
adjacent townships. 
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4. Mr. Leo-Paul Turgeon, who refers to himself as a forest contractor and testified 
that he had been a forest contractor since 1946, first contacted Normick in 1976 and inquired 
about the possibility of acquiring a wood cutting contract. Mr. Fred Burrows, the vice-presi- 
dent of Normick’s woodlands division, referred Mr. Turgeon’s name to Mr. Mike Roy, the 
woodlands manager of Normick’s Kirkland Lake Division. Mr. Roy testified that a decision 
was made to subcontract the Midlothian cutting and accordingly, he met with Mr. Turgeon 
for the purpose of discussing a sub-contract arrangement between Normick Inc. and Tur- 
geon in respect of the Midlothian cut. On June 14, 1979 Mr. Turgeon signed a 1 year con- 
tract to perform part of the Midlothian cut. Mr. Turgeon explained that while he was of- 
fered the total program he wanted just the cutting portion of it because of the increased risk 
of losing money if he were to undertake the hauling as well. 


a Mr. Roy testified that he asked Mr. Turgeon to give Normick’s Blain Township 
employees first opportunity ‘“‘to broker” for him. The evidence establishes that Mr. Turgeon 
agreed to this request and that Mr. Roy, the Normick manager, proceeded to draw up con- 
tracts for presentation to the Normick employees. Mr. Turgeon admitted in cross-examina- 
tion that the payment schedules were attached to the broker sub-contracts when he first saw 
them and that he did not ask for any changes. When asked on whose instructions these rates 
had been set, he answered that he didn’t know but stated that he “‘verified with others to see 
that the prices were right.”’ The evidence establishes that shortly thereafter Normick ar- 
ranged a cross-roads meeting between its skidder operators, who were in the process of be- 
ing laid off, and Mr. Turgeon for the purposes of presenting the broker sub-contracts. In ad- 
dition to Mr. Turgeon and Normick’s skidder operators the meeting was attended by 
Messrs. Roy, Phillippon and Mathieu in their capacity as managers with Normick. Mr. Roy 
tesified that Mr. Turgeon asked to have Normick supervisors hand out the contracts be- 
tween himself and the skidders and that they therefore did so on his behalf. When asked 
who answered the questions raised by the skidder operators, Mr. Turgeon answered that he 
did not know. The 13 skidder operators who were present, the full complement, took the 
contracts away and by mid-week the following week all 13 had signed. Their skidder ma- 
chines were transported by Normick, not by Turgeon, to the Midlothian site. Normick owns 
a flat bed truck for this purpose. 


6. The agreement between Mr. Turgeon and J. H. Normick Inc. entered into on 
June 14, 1979 is for a term of 1 year subject to the proviso that it may be terminated by mu- 
tual consent of the parties at any time during its currency or by either one of the parties giv- 
ing 30 days notice to the other in writing. Under the terms of the agreement Normick Inc. 
agrees to employ Mr. Turgeon to supply all labour working in and out of the Township of 
Midlothian, Montrose and Yarrow in the District of Temiskaming in the cutting and skid- 
ding of all logs on the company’s limits and to pay Mr. Turgeon for tree length wood cut, 
delimbed, topped, skidded and piled at the roadside on a per piece basis as set out in Sched- 
ule “A”’ of the agreement. The agreement expressly provides that payment is to be ““upona 
count or measurement verified by the company ... with sufficient holdback to ensure pay- 
ment of the contractor (Mr. Turgeon’s) accounts to the satisfaction of the company” (J. H. 
Normick Inc.). Under the terms of the agreement Normick Inc. agrees to secure work per- 
mits from the Ministry of Natural Resources for Mr. Turgeon with respect to its cutting 
rights and more importantly, Normick Inc. agrees to supply to Mr. Turgeon “‘all equipment 
necessary to the contractor in the completion of his undertakings to the company.” The con- 
tractors (Mr. Turgeon) agrees to pay for such repairs and maintenance as may be required 
for equipment used by him in the operation of the work. The agreement between Normick 
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Inc. and Mr. Turgeon deals with the relationship between Mr. Turgeon and his employees 
in so far as it provides: 


“The Contractor agrees to properly payroll and make payments to all 
his employees, to registrar properly as employers with the Unemploy- 
ment Insurance Commission and with the Ontario Workmen’s Com- 
pensation Board, the Industry and Labour Board of the Ontario Minis- 
try of Labour with regard to the Employment Standards and the 
Department of National Revenue and to save harmless the Company 
from any infringement of these obligations and regulations concerning 
the Contractor and his employees. 


The Contractor agrees to furnish periodically and before final settle- 
ment of their accounts, evidence that all liabilities to and in respect of 
employees and subcontractors of the Contractor have been liquidated 
and to save harmless the Company from any wages or other claims with 
respect to remuneration.” 


The agreement between Mr. Turgeon and the individual skidder operators requires Mr. 
Turgeon to pay the skidder operators “‘upon a count or measurement verified”’ by J. H. Nor- 
mick Inc., Kirkland Lake Division, as per Schedule “‘A”’ for price and Schedule “‘B”’ for 
standards and specifications. These are the schedules drawn up by Normick and accepted 
without alteration by Mr. Turgeon. 


th The skidders who had signed contracts with Mr. Turgeon and their cutters (the 
same ones as had worked the Blain rights) commenced to work the Midlothian rights on or 
about July 3, 1979; some 9 days before the union’s application in this matter. The evidence 
establishes that for at least the first two weeks Mr. George Phillippon, a Normick supervi- 
sor, supervised and directed the work of the skidders. Mr. Turgeon testified that his son was 
seriously ill at the time and as a result he could not be present at the site. From mid-July for- 
ward Mr. Turgeon has personally supervised the work of the skidders and cutters although 
Mr. Philippon is still assigned to the site for the purpose of verifying the cut for purposes of 
payment by Normick to Mr. Turgeon and in turn to the skidders operators. Mr. Turgeon has 
hired 3 skidders as replacements for those who have departed since July, 1979. The skidders 
are paid by cheque from Turgeon. Normick provided bookkeeping services for Mr. Tur- 
geon for the month of July, 1979. Mr. Turgeon explained that he had to learn Normick’s 
bookkeeping system and needed time to hire a clerk. He has since hired a clerk. While at 
least certain of the outward manifestations of the relationship between Normick — Turgeon 
and the individual skidder operators has changed since the union’s application for certifica- 
tion and section 1(4) applications, Normick was directly supervising and performing the 
bookeeping function as of July 13, 1979; the date of the union’s applications. Mr. Turgeon 
lives and works out of a trailer owned by Normick Inc. and located on Normick property. 
Mr. Roy, Normick’s woodlands manager, testified that the trailer had been purchased by 
Normick for use as a mobile field office. A Normick safety sign appears on the trailer. Mr. 
Turgeon testified that when he could not find suitable accomodation in the Midlothian envi- 
rons, he decided to rent the Normick trailer. He pays $150 per month rent for the trailer ac- 
comodation. 


8. Mr. Turgeon owns 2 bulldozers, a skidder, a tractor and a welding machine. He 
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bid on and was successful in obtaining a contract from the Quebec Government to clear a 
defind area of old stumps and plough the ground for replanting. He has one of his bulldozers 
and a driver assigned to that job which began on June 10, 1979. He rents his skidder to his 
son who works Normick’s Midlothian site and by separate arrangement rents his other bull- 
dozer to Normick. Other than the bulldozer operator working in Quebec Mr. Turgeon had 
no other employees working for him at the time he entered into the agreement with Nor- 
mick Inc. 


BD: The applicant in this matter asks the Board to find on the evidence before it that 
Mr. Turgeon is no more than a supervisor for Normick and that the woodcutting operations 
on the timber limits of Normick in Midlothian Township are under the control and/or direc- 
tion of Normick. Alternatively, if the Board finds that the position of Turgeon is higher than 
that of a supervisor or representative of Normick the applicant requests the Board declare 
under section 1(4) that Normick and Turgeon constitute a single employer under the Act. 


10. The respondent Normick takes the position that on the evidence the criteria used 
in the leading Walters Lithographing Company Limited case [1971] OLRB Rep. July 406 
have not been met as would require the Board to make the decision sought by the applicant. 
The respondent Normick argues that there is no common ownership or financial control and 
that the chance of profit and risk of loss is in the hands of Turgeon; that there has been no 
common management other than during the first few weeks of operation when Normick su- 
pervised the work and assisted with bookeeping services; that there is no interrelationship of 
operation between Normick and Turgeon in that all of the cutting and skidding at the Mid- 
lothian site are carried on by Turgeon; that there has been no representation to the public as 
a single integrated enterprise; that there is no centralized control over labour relations in 
that Normick has no control over the hours, the discipline, the pay, the fringe benefits or 
working conditions of Mr. Turgeon or any of his sub-contractors. In addition counsel for 
Normick asks the Board to find on the evidence no common premises, no common equip- 
ment, no common sales staff, no interchange of employees other than the original sub-con- 
tractors, no common facilities, no common telephone, no common solicitors, no common 
directors or officers, no common labour relations, no similar work performed by employees 
of the different utilities, no common cheques and no common office. The respondent Nor- 
mick argues in the alternative that even if we find on the evidence that Normick and Tur- 
geon are one employer for purpose of the Act we should exercise our discretion under sec- 
tion 1(4) and dismiss the section 1(4) application on the grounds that it is open to the 
applicant to organize the skidder operators and cutters working in Midlothian. The defen- 
dant Normick denies that its decision to sub-contract the cutting and skidding in Midlothian 
Township was in any way connected with the unionization of its employees at Blain Town- 
ship and reminded the Board that sub-contracting of this type of operation is common in the 
lumber business. 


he The respondent Turgeon takes the position that on the evidence the Board should 
find no common premises, equipment, sales staff, no interchanging of employees, no inter- 
relationship of employees, equipment, telephone or supervision and further, that the Board 
should find no common ownership or financial control, no common management and no in- 
terrelationship of operations. The respondent Turgeon argues that the two were never rep- 
resented to the public as a single integrated enterprise nor was there any centralized control 
of employees. The respondent Turgeon maintains that the evidence establishes that negoti- 
ations in respecting terms and conditions of employment were carried on between himself 
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and the sub-contractor, that he has authority to hire and fire and to control work methods. 
Turgeon argues that there were sound economic reasons for Normick Inc. to sub-contract 
for labour to Turgeon and in support referred to less administrative costs, no problem of ab- 
senteeism, ease of supervision and the fact that Normick no longer had to provide capital for 
unemployment insurance, income tax, vacation pay in workmen’s compensation for its em- 
ployees. In the face of the economic justification, and having regard to the findings which he 
asks be drawn from the evidence in respect of common control, the respondent Turgeon 
asks that the section 1(4) application be dismissed. 


2) Under section 1(4) of the Act the Board is given the discretion to treat more than 
one entity as constituting one employer for purposes of the Act when it is satisfied that: 


(a) there is more than one corporation, firm, individual, association 
or syndicate involved; 


(b) these entities are under common control or direction, and 
(c) they are engaged in associated or related businesses or activities. 


The underlying purpose of section 1(4) was described in the Industrial Mine Installations 
Limited case, [1972] OLRB Rep. Dec. 1029 wherein the Board stated: 


“Section 1(4) is obviously contemplated to cure the mischief that results 
from being unable to properly define and tie down the employment re- 
lationship. In many situations where companies have a close relation- 
ship an employee may be shifted from one company to another so that 
his employment relationship, at any given period, is difficult to define in 
term of one employer. So too, the number of employees employed by 
one of those companies at any given time may be impossible to ascer- 
tain. 


Prior to the enactment of Section 1(4), where such situations existed, it 
was difficult to define the employment relationship and to determine 
the proper employer for certain purposes under the Act. For example, 
in certification proceedings it was necessary to determine the proper 
employer in order to determine whether the union had sufficient mem- 
bership among the employees to be certified. 


Also, in some situations where a union had been granted bargaining 
rights for the employees of one employer, the employees could be 
shifted to another associated or related employer with the result that 
the bargaining rights which had been earned by the trade union for the 
employees was lost.” 


The Board went on in that case to caution that section 1(4) was not intended to be used by 
one trade union as a bar to another trade union’s attempt to organize and so that there is an 
obligation to act promptly when confronted by a situation which might give rise to a section 
1(4) declaration. 
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13: In this case the union has coupled its section 1(4) application with an application 
for certification. There has been no delay in the bringing of this section 1(4) application and 
it is not being used to bar another trade union from seeking to represent the persons who 
would be affected by a declaration that the two respondents are one employer for purposes 
of the Act. In these circumstances the Board must reject the submission of the respondent 
Normick that even if the conditions precedent to a section 1(4) declaration are established 
the Board should not make the declaration and direct the applicant to proceed by way of 
certification. If it is established on the evidence that Normick and Turgeon are carrying on 
associated or related activities or businesses under common control or direction the Board 
would not refuse to exercise its discretion in favour of making a declaration on the grounds 
argued by the respondent Normick. 


14. The section extends to cover not only related businesses but related activities as 
well. The Board, therefore, is not restricted to considering corporate interrelationships but 
must also look to functional interdependence in determining if two or more entities are re- 
lated within the meaning of the section. The second pre-condition to the issuance of a decla- 
ration is that the Board find that the related entities are ““‘under common control or direc- 
tion’. In so far as “‘direction”’ refers to the impact of personal or corporate authority, the 
Board must also look to whatever contractual arrangements exist and to the economic real- 
ity in deciding if the related activities or businesses are under common “‘control’’. The Board 
now turns to a consideration of the nature and extent of the relationship between Turgeon 
and Normick Inc. within the context of the language used in section 1(4). 


15: Accepting without finding that Mr. Turgeon is an independent entity and not sim- 
ply a part of the Normick organization, then, clearly both he and Normick Inc. carry on 
associated or related activities. Normick Inc. is in the business of harvesting trees and proc- 
essing lumber for sale on the Canadian and American markets. Normick Inc. has entered 
into a labour sub-contract with Turgeon for the cutting and skidding of trees on Normick’s 
Midlothian rights for supply to Normick for processing at its sawmills and plywood mills. 
Normick Inc. holds the rights, decides the area to be cut, and builds the logging roads. Tur- 
geon cuts and skids. Normick verifies and purchases the full cut and has the trees trans- 
ported to its processing facilities. In these circumstances the Board is compelled to find that 
there exists a degree of integration between the activities of Normick Inc. and the activities 
of Turgeon as to require the Board to find that they are “related activities” within the mean- 
ing of section 1(4) of the Act. Indeed, the degree of integration is such that there is no need 
for Turgeon to hold himself out to the public in the usual manner. Turgeon works solely for 
Normick Inc. 


16. The Board’s finding in this regard is to be contrasted with that made in Diversey 
(Canada) Limited and Diversey Environmental Products Limited [1978] OLRB Rep. Sept. 
814. In that case, although a corporate relationship existed, the Board found that the day to 
day management was separate and that the two companies were ‘“‘not integrated in a func- 
tional sense” and that they were not, therefore, associated or related within the meaning of 
section 1(4). In this case, however, Normick can hardly be heard to say that the activity car- 
ried on for it by Turgeon, which had been performed by itself in Blain Township and else- 
where and which is integral to its overall operation, is not a related activity with respect to 
Normick’s other business activities. 


Le There can be no dispute that when Normick harvested in Blain Township it con- 
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trolled the cutting and skidding operation. In Blain Township Normick hired the skidder op- 
erators and paid them on a piece work basis tied to the size of the trees cut and skidded. Nor- 
mick verified the cut and paid accordingly. The evidence establishes that the skidder opera- 
tors owned their own machines, paid for their own gas and repairs and most importantly, 
effectively hired their own cutters at Blain. While Normick set certain hours of work at 
Blain the Board, having regard to the size of the skidders’ investment in equipment ($8,000 
to $50,000 each) and to the fact that payment was on a piece work basis, does not consider 
the setting of hours at Blain as a persuasive indicia of control. There is no evidence that Nor- 
mick Inc. ever had to force the skidder operators to work the fixed hours at Blain. In the 
Board’s view the essential elements of Normick’s control at Blain centered in the method of 
payment and Normick’s authority to verify the cut and ultimately in its authority to termi- 
nate the services of persons with a sizeable investment in equipment. 


18. Using the Blain operation as a point of reference the Board must decide if the re- 
lated activities of Normick Inc. and Turgeon at Midlothian are under common control. In 
this regard we start with the factual finding that Normick Inc. and Turgeon are not equals in 
any sense of the word. Normick Inc. is a large corporation holding extensive timber cutting 
rights in Northern Ontario and Quebec and operating a number of sawmills and plywood 
mills. Mr. Turgeon, on the other hand, owns a few pieces of machinery and possesses a 
knowledge of woodcutting operations born of more than 30 years’ experience. At the time 
of entering into a contractual relationship with Normick, Turgeon may have had only one 
employee working for him and other than for the small Quebec Government job he was not 
carrying on any other business activities. Although entering into a labour sub-contract Mr. 
Turgeon had at most one employee and no brokers under contract. The economic and or- 
ganizational imbalance between the two respondents is borne out by Normick’s role in the 
period leading up to the application in this matter. It was Normick who decided not to em- 
ploy its own operatorss at Midlothian, who suggested these men work in Midlothian for Tur- 
geon, who drew up the broker sub-contracts (there is no evidence Turgeon initiated the de- 
cision to utilize subcontractors rather than employees), who presented these sub-contracts 
to its skidder operators and it was Normick who transported their machines from Blain to 
Midlothian. Mr. Turgeon, a labour sub-contractor without a labour force, was provided 
with a ready-made labour force by Normick. In addition, Normick provided bookkeeping 
services for Turgeon during the first month of operation (through the date of application in 
this matter) because Mr. Turgeon did not have a bookkeeeper. Normick also provided di- 
rect supervision of the work force during the early part of July (through the date of applica- 
tion in this matter) when Mr. Turgeon was absent and could not provide his own replace- 
ment. The economic and organization imbalance between the two respondents, as 
underscored by Normick’s role, must be considered by the Board in deciding whether Nor- 
mick continued to exercise control of the cutting and skidding activity at Midlothian. 


19. The evidence establishes that Normick Inc. drew up the contract betwen itself and 
Turgeon in respect of the Midlothian cut and more importantly, Normick drew up the con- 
tracts subsequently entered into between Turgeon and the individual skidder operators. 
The rate schedule appearing in the contracts between Turgeon and the individual skidder 
operators was set down by Normick without instruction from or prior consultation with Tur- 
geon and accepted by him without alteration. Having regard to the method of payment to 
Turgeon as set out in schedule ‘“‘A”’ to the contract between Normick Inc. and Mr. Turgeon, 
the rate schedule in the broker-sub-contracts as set down by Normick without prior consul- 
tation determines Mr. Turgeon’s profit margin. Normick maintained the same method of 
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verification and payment in Midlothian as had existed in Blain Township. The contract be- 
tween Normick Inc. and Turgeon provides that Mr. Turgeon will be paid upon a count or 
measurement verified by Normick Inc. (“‘with sufficient holdback to ensure payment of the 
contractor’s accounts to the satisfaction of the company’’). The contract between Normick 
Inc. and Turgeon regulates the relationship between Mr. Turgeon and his sub-contractors 
to the extent detailed in paragraph 6 herein and most importantly for our purposes, allows 
either party to terminate the contract on thirty days notice to the other. Having regard to the 
economic and organization imbalance between Normick Inc. and Mr. Turgeon, the power 
of Normick to terminate on short notice is a compelling indicia of economic control. 


20; The Board is satisfied on the evidence that Normick Inc. effectively arranged to 
have its employees transferred to Midlothian and thereby maintained in place a work force 
which it had hired. Other than for three replacements hired by Mr. Turgeon that same work 
force remains in place. In view of the manner in which Normick’s work force was transferred 
and the nature of the relationship between Normick Inc. and Mr. Turgeon, we do not place 
Mr. Turgeon’s ability to hire replacements on any higher plane than that of a Normick man- 
ager. Indeed, it was Normick who set the payment schedule to the skidder operators without 
prior consultation with Mr. Turgeon; a payment schedule which was accepted by Turgeon 
without alteration. The arrangement between Normick Inc. and Mr. Turgeon, who are not 
equals in any sense, allows Normick to maintain the essential elements of control of the cut- 
ting activity. The trees are cut to Normick’s specifications and payment is made both to Mr. 
Turgeon and through Mr. Turgeon to the skidder operators on the basis of verification by 
Normick that the trees are to its specifications. Normick, who owns the cutting rights and 
the mills at which the trees are processed, had the right on 30 days’ notice to terminate the 
contract of Mr. Turgeon who, other than for the small job in Quebec, is economically de- 
pendent upon Normick. While Normick has relinquished the hiring of replacmement opera- 
tors, direct supervision and the setting of hours, in the Board’s view it has retained the es- 
sential elements of control which it exercised at Blain Township. The Board is satisfied that 
Normick Inc., through its authority to allow cutting on its rights, to verify the cut and to ter- 
minate the labour sub-contract on short notice, maintains de facto operational and eco- 
nomic control over the cutting activity in Midlothian Township. 


2A Section 1(4) recognzes that the business activities which give rise to the employ- 
er-employee relationships regulated by the Act, can be carried on through a variety of legal 
vehicles or arrangements; and it may not make “‘industrial relations sense”’ to allow the form 
of such arrangements to dictate, and possibly fragment, the collective bargaining structure. 
In order to have orderly and stable collective bargaining, the bargaining structure must have 
some permanence and accord with underlying economic and industrial relations realities. 
Where two employers are nominally independent but are functionally and economically in- 
tegrated, the essential community of interest between them and the employees employed by 
one or both of them may make it appropriate to treat them as one employer for some or all 
collective bargaining purposes. This is not to say, however, that common economic control 
of related business activities will automatically cause the Board to issue a section 1(4) decla- 
ration. The Board, having satisfied itself that the businesses or activities before it are under 
common control or direction, is given a discretion as to whether or not to issue a section 1(4) 
declaration. If the scheme of the Act would be better served or the collective bargaining 
structures placed on a sounder footing by refusing to make a section 1(4) declaration the 
Board will exercise its discretion accordingly. (See Zaph Cosntruction Ltd. [1976] OLRB 
Rep. Nov. 741 and Ellwall and Sons Construction Limited [1978] OLRB Rep. June 535.) In 
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view of the broad language of the section which extends to cover such a wide range of busi- 
ness relationships, the labour relations considerations which govern the exercise of the 
Board’s discretion are paramount in determining whether the Board should declare two or 
more businesses or activities to be one employer for purposes of The Labour Relations Act. 


pe Assuming without finding that Mr. Turgeon is not simply a part of the Normick 
Inc. organization, the Board is satisfied on the evidence that Mr. Turgeon and Normick Inc. 
are engaged in related activities and that these activities are under the effective control of 
Normick Inc. The conditions precedent to a declaration under section 1(4) of the Act have 
been satisfied. In this case the relationship between Turgeon and Normick Inc. is such that if 
the Board does not exercise its discretion in favour of issuing a section 1(4) declaration the 
employer party to the employment relationship (if one exists) and to the collective bargain- 
ing structure which will result if the union is certified, will be the employer in name only. If 
the Board does not issue a declaration, the entity possessing both economic and de facto op- 
erational control would not have a legal relationship within the ambit of The Labour Rela- 
tions Act with those employees who are the subject of its control. The potential labour rela- 
tions weakness of this result is self-evident. Having regard to all of the foregoing the Board 
is of the view that it should made a section 1(4) declaration in this case in order to reflect in 
law the economic and organization reality and thereby put the labour relations of these re- 
lated activities on a sound footing. Having regard to all of the foregoing the Board hereby 
declares under section 1(4) of the Act that J. H. Normick Inc. (Kirkland Lake Division) and 
Mr. Leo-Paul Turgeon are one employer for purposes of the Act. Hence, in the processing 
of the applicant’s application for certification, Normick and Turgeon are to be treated as one 
employer. 


1340-76-JD Labourers’ International Union of North America, Local 183, 
Complainant, v. International Brotherhod of Electrical Workers, Local 353, 
K-Line Maintenance & Construction Limited, Utility Contractors’ 
Association of Ontario, Electrical Contractors’ Association of Ontario, and 
The Public Utilities Commission for the Borough of Scarborough, 
Respondents. 


Construction Industry — Jurisdictional Dispute - Complaint relating to work associated 
with laying underground cable — Relevant criteria reviewed 


BEFORE: R. A. Furness, Vice-Chairman, and Board Members H. J. F. Ade and O. Hodg- 
es. 


APPEARANCES:J. Sack and others for the complainant; L. C. Arnold and Morley Hughes 
for International Brotherhood of Electrical Workers, Local 353; M. G. Mitchnick and G. 
Kellett for K-Line Maintenance & Construction Limited; John C. Murray, J. Baker, and 
others for the Utility Contractors’ Association of Ontario; J. P. Wilson for the Electrical Con- 
tractors’ Association of Ontario; no one appearing for The Public Utilities Commission for 
the Borough of Scarborough. 
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DECISION OF THE BOARD; December 13, 1979 


ih The complainant has requested that the Board issue a direction under section 81 
of The Labour Relations Act with respect to the assignment of work set forth in paragraph 
three. 


ps The Board notes that the parties which appeared before the Board consented to 
the substitution of Board Member O. Hodges in the place and stead of Board Member E. 
Boyer. 


3 The work which is in dispute and which is the subject matter of this complaint is: 


“Work associated with the laying of underground cable along Kennedy 
Road and Sheppard Avenue in the Borough of Scarborough which in- 
cludes such items as trenching, installation of ducts, transformers, 
switching cubicles, pedestals, pouring and working of concrete, pulling 
wire through ducts, shoring, coupling or joining of ducts, covering 
ducts with planks, backfilling, construction of manholes, sand bedding, 
augering, direct burial of cable, assisting in the installation of lumi- 
naires and poles, but not including such items as connection of lumi- 
naires, splicing of cable and termination of cables, connections to trans- 
formers, pedestals and switching cubicles, connection of overhead to 
underground cables, testing of electrical installations.” 


4. At the commencement of the hearing of this complaint, the complainant stated 
that the project had been completed and asked that any direction should be made with re- 
spect to the Board’s geographic area #8 and should not be limited to the project. The Utility 
Contractors’ Association of Ontario (““UCAO’”’) joined in this request. 


= The evidence of the first witness, Leonard Terry, indicated that members of the 
International Union of Operating Engineers, Local 793 (‘‘Local 793’’) performed a small 
portion of the work in dispute as part of an integrated crew with members of the complain- 
ant. The International Brotherhood of Electrical Workers, Local 353 (‘Local 353’’) made a 
motion that as a practical matter Local 793 ought to be given notice of this complaint be- 
cause members of Local 793 might lose some work as a result of any direction which the 
Board might make under section 81. In this motion Local 353 was supported by the Eletrical 
Contractors’ Association of Ontario (““ECAO”’) and K-Line Maintenance & Construction 
Limited (‘‘K-Line’’). This motion was oppossed by the complainant and the UCAO. A ma- 
jority of the Board, with Board Member E. Boyer dissenting, denied the motion. In denying 
the motion, the majority of the Board ruled that the jurisdictional dispute which was appre- 
hended by Local 353 had not materialized and might never materialize. The majority ruled 
that it was not a question or an issue of a denial of natural justice because Local 793 had not 
made a claim to the work in dispute in this complaint. The majority added that in the event 
that Local 793 subsequently made a claim for any portion of the work in dispute, the Board 
would entertain such a claim at that time. 


6. The Board heard evidence from thirty-one witnesses with respect to the nature of 
the work affected by this complaint, the skills and training necessary to perform such work, 
considerations of safety, area practice, economy and efficiency, collective bargaining rela- 


1187 


tionships and the history of such relationships, and the practice of K-Line and its preference 
in assigning the work in dispute. 


Jon This complaint with respect to the assignment of work involves the complainant 
and Local 353. Throughout this proceeding the complainant and UCAO were allied in inter- 
est. On the other hand, Local 353, K-Line and ECAO were allied in interest. The alliances 
which existed during this proceeding no doubt reflect the bargaining relationships which ex- 
ist between the Ontario Provincial District Council of the Labourers’ International Union of 
North America and the UCAO and between Local 353 and members of ECAO. The direc- 
tion of the Board whether in favour of the complainant or Local 353 may well affect the 
amount of the work in dispute which is available to members of the UCAO and to members 
of ECAO and electrical contractors generally. This state of affairs is a reflection of the fact 
that members of the UCAO usually have a collective bargaining relationship with the com- 
plainant and not with Local 353, while members of the ECAO usually have a collective bar- 
gaining relationship with Local 353 and not the complainant. Very few employers who per- 
form the work in dispute have collective bargaining relationships with both the complainant 
and Local 353. Where collective bargaining relationships exist with both trade unions it is 
usually accomplished either through different divisions of the same company or different 
companies which belong to a group of related companies. 


8. There is no doubt that the complainant’s request for a direction is founded upon 
the circumstances set forth in section 81. However, this complaint is, in many ways, not typi- 
cal of requests for a direction. In addition to the dispute between the complainant and Local 
353, there is the added dimension of competition between two different parts of the con- 
struction industry. These two different parts are represented in this proceeding by the 
UCAO and the ECAO. 


9. This competition results from the intersection of these two different parts of the 
construction industry at points where the work in dispute is performed. There are substan- 
tial areas of work where these two different parts are not in competition. In order to con- 
sider how this competition began it is helpful to understand the paths by which these two dif- 
ferent parts converged on the work which is in dispute. K-Line and similar employers who 
are represented by ECAO essentially had their origin as line or electrical contractors which 
were engaged in the installation of overhead work with respect to electrical transmission, 
street lighting and communications for highways, streets, parking lots, and subdivisions. 
Such overhead work was performed by linemen, linemen’s apprentices, electricians, electri- 
cians’ apprentices, groundmen, drivers and cable splicers represented by various locals of 
the Internation] Brotherhood of Electrical Workers. The utility contractors as represented 
in this proceeding by UCAO originated, for the most part, as civil contractors and per- 
formed such jobs as as sewer and watermain work, pipelines and gas lines. Until the early 
nieneteen sixties only a small amount of cable was buried. Most cable was installed as over- 
head lines. Commencing in the early nineteen sixties many municipalities began to require 
telephone, power and cable television cables to be buried. This work was usually performed 
by construction labourers. The utility or civil contractors had the equipment and the experi- 
ence in excavating trenches and placing lines and ducts in the trenches. The line or electrical 
contractors had the experience and personnel necessary to install cables. The installation of 
cable in ducts and in trenches represents the intersection of these different parts of the con- 
struction industry. 
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10. The work which forms the subject matter of this complaint was performed by K- 
Line using a crew which was arguably represented by Local 353. Initially Local 183 contem- 
plated organizing the employees of K-Line on the job site at Kennedy Road and Sheppard 
Avenue. However, Local 183 was unsuccessful and this was never pursued and the com- 
plainant decided to file this complaint with the Board. The work at Kennedy Road and 
Sheppard Avenue involved the installation of underground electrical transmission cables 
and the installation of street lighting for The Public Utilities Commission for the Borough of 
Scarborough (the ‘““Commission”’). However, the complainant claims only those portions of 
this work which are referred to in paragraph three. The work which forms the subject matter 
in dispute was performed by employees who used shovels, mechanical trenching equipment 
and a front-end loader. 


pI In the Anchor Shoring Limited case, [1974] OLRB Rep. August 528, the Board 
referred to various criteria which are considered in making a direction under section 81(1) of 
the Act. These criteria are (a) collective bargaining relationships, (b) skill and training, (c) 
considerations of economy and efficiency, (d) the employer’s practice and (e) the area prac- 
tice. These criteria have subsequently been followed by the Board. See, for example, the 
Deep Foundations Limited case, [1975] OLRB Rep. March 175; and the Urban Consoli- 
dated Construction Corporation Ltd. case, [1977] OLRB Rep. February 41. 


1 The Board now considers the first criterion of collective bargaining relationships. 
There is no dispute that the complainant does not have a collective agreement with K-Line. 
Indeed, there is no evidence that the complainant ever had a collective agreement with K- 
Line. On the other hand, Local 353 has had a collective agreement with K-Line from 1967 
until 1973. Since 1975 K-Line, together with other line or electrical contractors, has endeav- 
oured to bargain for a provincial collective agreement. In the meantime K-Line, together 
with other line or electrical contractors, have agreed to extend the collective agreement with 
periodic increases in the wage rates. The collective agreement which expired in 1973 pro- 
vided for the coverage of journeymen linemen, apprentice linemen, cable splicers, appren- 
tice cable splicers, groundman drivers and groundman operators and provided for rates for 
these classifications. This criterion favours the claim of Local 353 to the work in dispute. 


1 The criterion of skill and training involves a consideration of the work in dispute 
and the skill and training which are necessary to perform such work. There was evidence be- 
fore the Board that it required skill to pull cable without direct supervision and that it is nec- 
essary for an employee to know the specifications and tolerances of about twelve different 
types of cables. It was even contended that there were examples of damage to cable at the 
hands of members of the complainant. In our view, however, this contention was not estab- 
lished by the evidence before the Board. It was argued that it was essential that apprentice 
linemen and apprentice cable splicers should necessarily be exposed to the work in dispute 
as a part of their training. It is no doubt desirable that apprentice linemen and apprentice ca- 
ble splicers become familiar with the work in dispute. However, such exposure is readily ob- 
tained on the job and, in our view, there would be no real need to regularly or continually 
perform the work in dispute in order to obtain such exposure. It is quite clear that linemen 
and splicers perform very little, if any, of the work in dispute. The work in dispute requires 
skill and training. The skill is of a non-technical nature and the training is easily acquired on 
the job. Persons represented by both the complainant and Local 353 possess the skill to per- 
form the work in dispute from the training and experience they receive on the job. This cri- 
terion equally favours the assignment of the work in dispute to persons represented by ei- 
ther the complainant or Local 353. 
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14. The third criterion is considerations of economy and efficiency. The evidence on 
this point does not clearly point in any direction. The first witness who testified before the 
Board was Leonard Terry. Mr. Terry is the president of both the UCAO and Par-Tex Engi- 
neering Contracting Co. Ltd. (‘‘Part-Tex’’). He testified that K-Line is a competitor of Par- 
Tex with respect to the work in dispute. In cross-examination he agreed that K-Line has an 
advantage from a competitive stand-point over Part-Tex in not dealing with two craft trade 
unions. Mr. Terry also agreed that K-Line was more flexible than Part-Tex because K-Line 
performed with its own employees not only the work in dispute but also related work. The 
witness also agreed that it was cheaper to use your own forces for everything and not to sub- 
contract and added that subcontractors may incorrectly estimate a job. On the other hand, 
Mr. Terry considered labourers were faster and more econmical than persons represented 
by Local 353. James Lund, the general manager of G. M. Gest Limited, gave evidence that 
on some work functions labourers have a productivity of two to one as compared to electri- 
cians. He specifically referred to the direct laying of cable. Mr. Lund testified that in form- 
setting and concrete fininshing the margin of productivity was greater at about eight to one. 
He stated that labourers would lay two feet of duct for every foot of duct laid by persons rep- 
resented by the International Brotherhood of Electrical Workers. Mr. Lund informed the 
Board that with respect to hand trenching the rate of productivity was ten to one in favour of 
labourers. 


15) With such decisive margins of productivity it is surprising that employers such as 
K-Line are able to successfully bid on any portion of the work in dispute. Nevertheless, K- 
Line is able to successfully bid on work which includes the work in dispute. Glen Kellett, the 
president of K-Line, testified that in the operation of K-Line he found it more economical to 
perform the work in dispute with employees represented by Local 353. Mr. Kellett’s evi- 
dence with respect to the economy and efficiency of operating K-Line with employees repre- 
sented by Local 353 rather than employees represented by the complainant and Local 353 
was not seriously challenged. Notwithstanding the evidence with respect to productivity by 
Mr. Lund it appears to the Board that K-Line in terms of its overall operation finds it more 
economical and efficient to schedule its work and to perform the work in dispute with em- 
ployees represented by Local 353. Considerations of economy and efficiency are not to be 
considered in the abstract. Such a criterion is to be considered in relation to the operations 
of K-Line. It should nor be forgotten that the complainant seeks a direction not in the ab- 
stract but with reference to the business operated by K-Line. In considering the operation of 
K-Line’s business it is unrealistic to isolate merely the work in dispute as a part separate and 
apart from its overall undertaking. The Board finds that it is more economical and efficient 
for K-Line to perform the work in dispute with persons represented by Local 353. This crite- 
rion favours the claim of Local 353 to the work in dispute. 


16. The fourth criterion to be considered is the employer’s practice. K-Line entered 
into its first collective agreement with Local 353 in 1967. It has never used members of the 
complainant to perform the work in dispute. K-Line has performed the work in dispute with 
persons who are covered by the collective agreements it has had with Local 353. Mr. Kellett 
emphatically declared K-Line’s preference for performing the work in dispute with employ- 
ees for whom Local 353 has bargaining rights. This criterion favours the claim for Local 353 
to the work in dispute. 


19% The last criterion of area practice is by far the most difficult criterion to apply to 
the facts of this complaint. The evidence on area practice was by far the biggest single issue 
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before the Board. The complainant contended that the appropriate area practice to be con- 
sidered by the Board is in relation to underground work performed by utility or line contrac- 
tors on public property or public rights-of-way in the Board’s geographic area #8. The com- 
plainant submitted that the practice of owners or utilities performing the work in dispute for 
themselves on their own property was not relevant. In support of this submission the com- 
plainant pointed out that the internal juridiction of Locals 1788, 353 and 636 of the Interna- 
tional Brotherhood of Electrical Workers supported this distinction. The complainant 
pointed out that the jurisdictional boundary lines between Local 1788 and Local 353 are 
based upon the distinction that Local 1788 represents employees of Ontario Hydro who per- 
form work in Ontario Hydro on its own property while Local 353 represents employees of 
contractors performing work for others. This was contrasted with the fact that Local 636 
represents employees who work for their own employer’s system. 


18. The complainant also contended that further jurisdictional differences existed be- 
tween work done outside the property line and work done within the property line. The 
complainant pointed out that the International Brotherhood of Electrical Workers also rec- 
ognized this difference in jurisdiction by virtue of a collective agreement between the Elec- 
trical Contractors Association of Toronto and Local 353 which covers electricians and elec- 
tricians’ apprentices. This was compared to the situation where a separate line agreement 
has been under negotiation with line contractors since 1973. 


19. The evidence before the Board establishes that the International Brotherhood of 
Electrical Workers recognizes that there is a line of demarcation between work performed 
outside property lines and work performed inside property lines. The work in dispute was 
performed outside property lines and in the Clement & Bellmore Construction Limited case, 
[1967] OLRB Rep. August 464, the Board recognized such a distinction. 


20. Local 353 adopted the position that the relevant area practice should include work 
performed both outside and inside property lines and should also include work performed 
by utilities on their own property. 


pail The appropriate area practice for the Board to consider is the work performed 
outside property lines and the work performed by utilities on their own properties. The 
work performed inside property lines is not considered by the Board in this complaint. The 
Board makes this distinction on the basis that work performed inside property lines has been 
treated differently by the International Brotherhood of Electrical Workers, K-Line and 
other electrical contractors who are members of the Electrical Contractors Association of 
Toronto. In addition, it should not be forgotten that the work in dispute involves work per- 
formed on public property in conjunction with street lighting which is located on public 
property. 


Zoe While the evidence with respect to area practice was overwhelming it was seldom 
precise. Reams of tables and statistics were introduced in evidence followed by extremely 
lengthy cross-examination. For the most part the tables and statistics were not prepared by 
the witnesses but rather were prepared under their supervision. The parties did not object to 
this manner of presentation and neither does the Board. However, it was apparent that for 
the most part the witnesses did not know sufficient details about the projects they were dis- 
cussing so as to enable the Board to make anything more than approximate comparisons be- 
tween the evidence of the witnesses. For example, while approximate trench footage, cable 
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footage, conduit footage and dollar value were cited in the tables and statistics, the wit- 
nesses were frequently unable to testify whether or not some of the work had been subcon- 
tracted. Where some of the work had been subcontracted the witnesses were almost invari- 
ably unable to state the value of the subcontract. In other instances the value of a particular 
contract included work which went beyond the work in dispute and in some cases even in- 
cluded the value of material and equipment which the contractors had incorporated into the 
project. Some of the projects were not within the Board’s geographic area #8, which the 
parties agreed was an appropriate geographic area for consideration by the Board. The ta- 
bles and statistics covered varying period of time and some of the work was performed by 
mixed crews. Not all of the employers who were referred to performed all of the work in dis- 
pute and the projects varied widely in the content of the work performed. 


23: It is therefore not possible for the Board to assess the evidnce with respect to area 
practice on a precise basis. However, the Board finds on the balance of probabilities that a 
clear majority of the work in dispute as determined to be within the appropriate area prac- 
tice is performed by members of the complainant. This criterion favours the claim of Local 
183 to the work in dispute. 


24. The Board also heard evidence with respect to considerations of safety. Some of 
the evidence referred to what might happen to members of Local 183 who happened to be 
working near energized cables. In fact, apprehension as to what might happen in such cir- 
cumstances has never been realized. The evidence before the Board is most gratifying. All 
of the parties which appeared at the hearing have a commendable awareness of safety and 
their safety records are uniformly excellent. There is no basis with respect to safety for fa- 
vouring the claim of either the complainant or Local 353. 


253 The Board heard evidence with respect to the availability and non-availability of a 
pool of skilled and experienced workers to perform the work in dispute. The Board also 
heard evidence of the practice of K-Line and Local 353 with respect to the remuneration of 
the employees who perform some of the work in dispute and the quality of the representa- 
tion of such employees for whom Local 353 holds bargaining rights. Counsel for the com- 
plainant penetrated to the heart of the concern of the complainant and the UCAO when in 
referring to K-Line’s practice he stated, “‘... what we have is cheap non-union labour being 
protected by the cloak of the IBEW and that’s what Mr. Terry and we find to be illegitimate 
competition.”’. 


26. There is no doubt that the complainant is capable of supplying employees from its 
pool of experienced members to perform the work in dispute. The complainant is able to 
provide many times the number of employees that Local 353 is able to provide to perform 
the work. In our view, however, the weight of numbers is not a factor which should affect an 
assignment of work under section 81. The availability of experienced employees to perform 
the work in dispute, in our view, will eventually become a factor in the market place and it is 
in the competition of the market place that the supply of experienced employees may deter- 
mine whether the members of the UCAO or members of ECAO will secure work on any 
given project. 


paw There is no doubt that Local 353’s record in representing groundmen, groundmen 
drivers and groundmen operators employed by K-Line is most unimpressive. K-Line per- 
forms the work in dispute by using employees in these classifications, employees from its 
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yard who are not represented by any trade union and to a limited degree linemen and cable 
splicers and their apprentices. Local 353 is not always able to supply groundmen, ground- 
men drivers and groundmen operators to K-Line. In these circumstances K-Line hires from 
sources other than Local 353’s hiring hall. Mr. Kellett testified that when he hires from other 
sources he tries to ascertain if they will be suitable for regular employment with K-Line. Ini- 
tially, at least, K-Line does not pay such employees according to the rates specified under 
the collective agreement. They are paid less than the rates specified under the collective 
agreement which is binding on K-Line and they usually do not become members of Local 
353 before they cease being employed by K-Line. There is a high turnover of groundmen, 
groundmen drivers and groundmen operators. After a few weeks such employees usually 
quit their employment or are terminated by K-Line as not being suitable for regular employ- 
ment. It is at this point that the complainant criticizes the conduct of Local 353 in not repre- 
senting what it regards as casual employees. The Board accepts Mr. Kellett’s evidence that it 
is difficult to find and train suitable groundmen, groundmen drivers and groundmen opera- 
tors. On the balance of the evidence the Board is not prepared to find that there is a collusive 
arrangement between K-Line and Local 353 whereby the linemen and cable splicers and 
their apprentices are afforded employment and representation under a collective agreement 
in return for competitive advantages in the form of groundmen, groundmen drivers and 
groundmen oeprators being employed at rates below those speficified under the collective 
agreement. Such employees have in the past typically had only a brief association with K- 
Line and a practice appears to have developed whereby neither K-Line or Local 353 follows 
the usual procedure of referring these employees to Local 353 for membership. 


28. The Board has previously referred to the interest of the complainant in organizing 
some of the employees of K-Line who perform the work in dispute. There is clearly as much 
a representational aspect to the facts of this proceeding as there is an aspect concerning the 
assigment of work. The representational aspect may come to the fore on subsequent occa- 
sions and the provisions of section 60 of the Act may also become a matter for future consid- 
eration. None of these considerations, however, obscures the fact that at the time of the 
filing of this complaint Local 353 was the bargaining agent for groundmen, groundmen driv- 
ers and groundmen operators and that Local 353 therefore was entitled to represent some of 
the employees who performed the work in dispute. 


29. Of the five criteria referred to by the Board in paragraph eleven, only one criteri- 
on, area practice, favours the claim of the complainant to perform the work in dispute. Con- 
siderations of economy and efficiency and K-Line’s practice favour the claim of Local 353 to 
perform the work in dispute. The criterion of skill and training equally favours the claims of 
both the complainant and Local 353. The criterion of collective bargaining clearly does not 
favour the claim of the complainant but does to a certain extent favour the claim of Local 
353. The weight of the criteria is clearly in favour of the claim of Local 353 to the work in dis- 
pute. The Board therefore finds, on the evidence and argument before it, that Local 353 has 
the superior claim to the work in dispute. 


30. The complainant and the UCAO requested that any direction be made with re- 
spect to the Board’s geographic area #8. In view of the fact that this is the first occasion on 
which the Board has dealt with the work in dispute, the Board is not prepared to expand the 
scope of its direction to the Board’s geographic area #8. 


Si Having regard to the foregoing and pursuant to the provisions of section 81(1) of 
The Labour Relations Act, the Board makes the following direction: 
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K-Line Maintenance & Construction Limited shall continue to assign 
work associated with the laying of underground cable along Kennedy 
Road and Sheppard Avenue in the Borough of Scarborough which in- 
cludes such items as trenching, installation of ducts, transformers, 
switching cubicles, pedestals, pouring and working concrete, pulling 
wire through ducts, shoring, coupling or joining of ducts, covering 
ducts with planks, back-filling, construction of manholes, sand bed- 
ding, augering, direct burial of cable, assisting in the installation of lu- 
minaires and poles, to employees who are represented by the Interna- 
tional Brotherhood of Electrical Workers, Local 353. 


CONCURRING OPINION OF BOARD MEMBER O. HODGES: 


i Paragraph 10 and paragraph 28 of the unanimous decision of the Board indicates 
that Local 183 filed this section 81 complaint claiming work after the employees doing that 
work did not respond to the Local 183’s organizing efforts. The notes of my predecessor on 
this panel of the Board with regard to the testimony of L. Castaldo, the business representa- 
tive assigned by Local 183 to organize these employees of K-Line, leaves no doubt that the 
employees concerned in this case did not join Local 183. The notes of this testimony also dis- 
close that employees of K-Line at another job site were also approached with the same re- 
sult. 


ge It is my understanding that when a claim by a trade union for certain work to 
which their members are entitled is established to the satisfaction of this Board, the Board 
will require the employer concerned to engage members of the complainant union to per- 
form the work in dispute. It would appear that the workers required would then be em- 
ployed through the hiring hall procedures of the successful trade union. 


3 Obviously Local 183 was entitled to organize the yard employees of K-Line doing 
the claimed work, since these employees were not represented by any union, and to then ap- 
ply for certification or to seek voluntary recognition anytime. 


4. Local 183 has misconstrued the purpose of section 81 in this instance. 


0523-79-U; 0524-79-R Canadian Union of Public Employees, Applicant, v. 
Metropolitan Parking Inc., Respondent. 


Sale of a Business — Change of subcontractor — Same work performed at same premises 
with many of same employees — No sale or transfer of business — Definition of business considered — 
Criteria determining elements of sale of business reviewed 


BEFORE: R.O. MacDowell, Vice-Chairman and Board Members J.D. Bell and H. Simon 


APPEARANCES: Martin Levinson and Paul Pelletier for the applicant; Robin B. Cumine, 
Q.C. and Stan David for the respondent. 
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DECISION OF THE BOARD; December 18, 1979 
I 


Ly This is an application under section 79 of The Labour Relations Act which was 
heard together with an application under section 55 of the Act. The applicant union con- 
tends that the respondent, Metropolitan Parking Inc., (hereinafter referred to as (‘“‘Metro- 
politan’”’) is the successor of Toronto Auto Parks (Airport) Limited (hereinafter ‘““TAP”’). 
The union further contends that Metropolitan has refused to hire the grievors because of 
their trade union activity. Both TAP and Metropolitan have been engaged in the manage- 
ment and operation of the public parking facilities at Toronto International Airport. 


Pap In March of 1978 the union applied for certification as the bargaining agent for the 
employees of TAP and, in support of its application, the union submitted documentary evi- 
dence of membership on behalf of some seventy-five per cent of the employees. On July 31, 
1978 the Board issued an interim certificate. TAP applied for judicial review and in Novem- 
ber, 1978 the Divisional Court dismissed the application. The union and TAP met and bar- 
gained with a view to concluding a collective agreement, the conciliation process was com- 
pleted, but no collective agreement was concluded. 


ey By letter dated December 6, 1978 TAP gave all of its employees formal notice of 
termination of their employment. TAP advised them that the current contract for managing 
the parking facility would expire on January 31, 1979, that it intended to bid on the new con- 
tract, and that if it was successful it would retain as many of the existing employees as possi- 
ble. As it turned out, TAP was not the successful bidder. The successful bidder was Metro- 
politan. There is no corporate relationship between TAP and Metropolitan, nor was there 
any business relationship or contact prior to the acceptance of Metropolitan’s successful 
tender. 


4, Both TAP and, subsequently, Metropolitan, carried on business under a complex 
contractual arrangement with the Federal Government. The Federal Government “‘owns”’ 
the parking lot and provides virtually all of the assets required to run it. These assets in- 
clude: the typewriters, calculators, office furniture, collection booths and heaters, commu- 
nications and ticket handling equipment. The Crown is responsible for the supply of elec- 
tricity, snow removal and repair of the parking facilities and lighting fixtures. The Crown 
determines the hours that the parking lot will be open. The Crown sets the parking charges, 
the mode of payment and method of accounting for monies collected from the public. All 
such monies are remitted to the Crown. The operator derives no benefit from the sums col- 
lected. The operator’s “customer” is the Federal Government, not the patrons of the park- 
ing lot. The Crown also reserves the right to direct the employer to increase or decrease the 
number of persons employed, or to conduct training programs utilizing training packages 
supplied by the Airport General Manager. The contract further provides: 


‘“(f) The Company shall employ a Manager and an Assistant Manager 
experienced in the operation and management of parking facilities 
and who shall be located at the said airport on a full time basis; the 
said Manager and Assistant Manager shall be vested with full au- 
thority as required for the operation of the said public car parking 
facilities to the satisfaction of the Airport General Manager. 
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(g) The Company shall employ a full time experienced Supervisor at 
each of Her Majesty’s Terminal One and Terminal Two public car 
parking facilities on a twenty-four hour per day basis and, in addi- 
tion, the Company shall employ one Senior Parking Attendant at 
each Terminal between the hours of 0800 and 2400 daily.”’ 


ES The operator itself supplies very little. It must maintain the cash registers and add- 
ing machines; and provides its own parking tickets, printed material (available to the pub- 
lic), employee uniforms, insurance in the sum of $1,000,000.00 and a performance bond of 
$500,000.00. In addition the operator must keep the premises clean. General control and su- 
pervision of the facility remains subject to the authority of the Airport General Manager. 
The agreement provides: 


(24) The said service to be performed by the Company under the provi- 
sions of this agreement shall, in every respect, be under and sub- 
ject to the control and supervision of the Airport General Manag- 
er, and all orders, directions and instructions at any time given 
with respect thereto, or concerning the conduct thereof, shall by 
the Company promptly and efficiently be obeyed, performed and 
complied with, to the satisfaction of the Airport General Manager 
and in conformity with this Agreement.” 


6. The initial selection of employees remains the prerogative of the operator, but 
such employees must be paid in accordance with certain ‘‘fair wage’”’ requirements. These 
involve a form of guaranteed minimum wage (well above the statutory minimum wage in ei- 
ther the Canada Labour Code or The Ontario Employment Standards Act), which may be 
revised from time to time. Essentially, the business of both TAP and Metropolitan involved 
the supply of managerial and employee skills to the Federal Government; and virtually 
every aspect of the business — including important aspects of the employer-employee 
relationship — is regulated by the management contract or is subject to direct control by the 
Crown. The operator brings its own experience and system of management, but its organi- 
zation must be adapted to the government’s needs and requirements. 


1 The management contract is let for a three-year term by public tender. TAP’s 
contract expired January 31st, 1979. In December, 1978 the Ministry of Transport invited 
tenders for a contract for the three-year period commencing February 1st, 1979. The tender 
information documents indicate that tenders would not be considered unless the tenderor 
had experience in the operation of a car parking facility. TAP had, of course, operated the 
airport facility for some years and appears to be a wholly owned subsidiary of Toronto Auto 
Parks Limited which operates parking lots in and around the Municipality of Metropolitan 
Toronto. Metropolitan operates parking lots in Montreal, Quebec, Hull and Ottawa, has 
experience at other Federal undertakings, and has recently moved into the Toronto area in 
search of business opportunities. Several companies, in addition to Metropolitan and TAP, 
tendered for the contract. 


8. From an examination of the invitation to tender, it is evident that the business suc- 
cess and profitability of the venture is largely dependent upon the applicant’s ability to 
frame a successful bid and, thereafter, maintain expenditures within the projected limits 
upon which the bid is based. The bid itself reflects its two principal components: manage- 
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ment fee and labour costs; however, as has already been mentioned, the bidder’s flexibility 
with respect to the latter is circumscribed by the ‘‘fair wage”’ standards to which any success- 
ful bidder must comply. The bids were opened in late December, 1978 but it was not until 
February, 1979 that Metropolitan learned that it was the successful bidder. Stanley David, 
Metropolitan’s Toronto area representative, then set about recruiting employees. Mr. 
David admitted that he was aware of TAP’s relationship with the union and, further, that he 
was opposed to trade unionism. He also admitted that the unusual employee selection 
method which he used was adopted after taking the advice of counsel (not, be it noted, 
counsel who appeared on behalf of Metropolitan in this proceeding.) Mr. David maintained 
that his personal views concerning unionism had no influence on his hiring decisions. 


9. On May 9 and 10, 1979, Metropolitan ran advertisements in the ““Help Wanted” 
columns of two Toronto newspapers advertising full-time and part-time job vacancies for 
cashiers, parking attendants and persons with secretarial and supervisory skills. From May 
9th to May 23rd interviews were conducted at the company’s premises at 55 University Ave- 
nue and at a local ““manpower office” on Wellington Street. A number of TAP’s employees 
made application, as did many other people. TAP gave its employees time off in order to at- 
tend the interview, but there is no evidence that TAP gave any assistance to Metropolitan or 
that Metropolitan did, or wished to, make any effort to recruit TAP’s work force in toto. 


10. The employee selection was made from some two-hundred-and-seventy applica- 
tions which the company received. Each of these applicants filled out an application form 
setting out his qualifications, experience, past employment record and references; and each 
applicant was individually interviewed. Mr. David initially testified that, thereafter, the ap- 
plications were sorted into piles in accordance with job titles and employees were selected at 
random. Mr. David testified that no consideration was given to the employees’ experience; 
no consideration was given to their references or past employment history; and no consider- 
ation was given to their actual, or possible, trade union sympathies. No consideration was 
given, therefore, to the very information which the company had elicited from prospective 
employees on their job applications and during the interviews. In particular, no special con- 
sideration was given to the employees of TAP who were thoroughly familiar and experi- 
enced in the operation of the airport parking facility and who, one might have thought, 
would have provided a pool of seasoned and knowledgeable employees from whom Metro- 
politan would make at least a preliminary selection. Of course, the active recruitment of 
TAP’s employees would strengthen an inference of a business transfer. On the other hand, a 
blanket refusal to hire TAP employees might suggest an anti-union animus or a specific at- 
tempt to undermine employee rights under section 55. (See Jimmy Z IT, [1977] OLRB Rep. 
Sept. 572, Gordons Markets, [1978] OLRB Rep. July 630, Culverhouse Foods, Inc. [1977] 
OLRB Rep. Jan. 16.) It is obvious to the Board that the scheme adopted by the respondent 
is an attempt to conduct its affairs in such a manner as to minimize both of these possibilities. 


lal On cross-examination, Mr. David was much more equivocal concerning the em- 
ployee selection process. When pressed, he admitted that the company needed certain 
employees — especially supervisors — with proven skills, and that in making the selection of 
employees, this was taken into account. It was essential, he said, to get the work force as- 
sembled quickly and the company wanted to avoid problems of training. When pressed on 
whether the comments on the application forms had been referred to, he admitted that they 
had been for the supervisory personnel. Having regard to the totality of the evidence and 
the demeanour of the witness in cross-examination, we are not satisfied that the ‘‘random se- 
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lection” method was applied uniformly — particularly in respect of the supervisory employ- 
ees. 


12) Metropolitan also hired Mrs. Parkinson, the general manager of TAP. The deci- 
sion to hire her was made directly by the president of Metropolitan, although Mr. David had 
met her previously on at least two occasions when he came to TAP’s office to see how the 
operation was run, and to acquire samples of the tickets and forms which TAP used. Mrs. 
Parkinson, as ““manager’’, remains in charge of the ongoing operations of the parking facili- 
ty. Mr. David is the “Assistant Manager’”’ but, he testified, this is a part-time position. He 
tries to visit the airport operation daily, but he also has supervisory responsibilities for other 
Metropolitan operations in the Toronto area. It is not really clear whether Mrs. Parkinson’s 
duties have changed or whether her role in Metropolitan’s organization is the same as her 
role with TAP. There was little evidence concerning TAP’s organization or system of man- 
agement, the relationship between TAP and Toronto Auto Parks Ltd., or the role of Aaron 
Black, the principal owner of TAP. Within the Metropolitan organization Mrs. Parkinson’s 
authority is clearly limited. She undoubtedly co-ordinates and supervises the work of the 
employees but her independent decision making authority would appear to be quite mini- 
mal. Real management authority remains with Mr. David. 


13) The number of TAP “‘bargaining unit” employees who were subsequently em- 
ployed by Metropolitan is difficult to determine. The Board did not have before it a com- 
plete list of Metropolitan’s current employees — although Metropolitan did file the applica- 
tion forms which were sorted into groupings indicating those that the company hired and 
those which it intended to reject. The determination is complicated because, after its origi- 
nal hiring of some 120 employees on or about May 24th, the company has continued to hire 
from these applications. For example, an additional 27 employees were hired in order to 
take over the luggage cart retrieval aspect of the airport operation. In addition, some of the 
employees of TAP who were in the bargaining unit were hired by Metropolitan into supervi- 
sory positions. At the hearing the Board indicated that it might be useful to consider the em- 
ployee list and union membership filed in the TAP certification application. Both counsel 
were agreeable to the Board making this comparison. 


14. On the basis of the evidence before us we are satisfied that a substantial number of 
TAP’s bargaining unit employees are now employed in the same positions by Metropolitan. 
Indeed, it would appear that the majority of Metropolitan’s employees may have been em- 
ployed by TAP. Of some 164 employees whom Metropolitan hired, at least 98 were employ- 
ees of TAP. Equally interesting is a breakdown of the union affiliation among those employ- 
ees who were selected and rejected. Although Metropolitan failed to hire some 20 union 
members and 4 non-union members, it did hire some 35 union members and some 23 non- 
union members. 


£5: As a result of the “random” hiring policy of Metropolitan, the company was ina 
position in which many of the employees were formerly employed by TAP, 6 or 7 of the 9 su- 
pervisors were employees of TAP and the general manager, Mrs. Parkinson, remained the 
same. Consequently, when on June Ist, 1979, the nominal employer changed from TAP to 
Metropolitan many (and perhaps the majority) of the bargaining unit employees of TAP 
who had been represented by the union found themselves working for a new employer in a 
situation strikingly similar to their former employment. The nature of the business was the 
same, their duties and responsibilities were the same, many of their supervisors were the 
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same, many of their fellow employees were the same, the general manager of the operation 
remained the same, and they were working with the same tools and equipment. There was 
no hiatus between the departure of TAP and the arrival of Metropolitan. From an employee 
perspective, the only real change is the colour of the uniforms. 


16. The trade union contends that the ‘“‘business” of operating the airport parking lot 
has been “‘transferred”’ (within the meaning of section 55 of the Act) from TAP to Metro- 
politan. Counsel points to the apparent retention of a number of TAP’s employees and 
much of its managerial structure, the expanded definition of the term “sale” and the reme- 
dial nature of section 55. With respect to the section 79 complaint, counsel points to the unu- 
sual and, in his submission, irrational, employee selection process, and argues that the 
Board should reject the evidence of Mr. David and infer an anti-union animus in his failure 
to hire the grievors. 


Ide The respondent submits that section 55 was never intended to apply to a situation 
such as the present one. There has been no “transfer” of TAP’s ‘“‘business” to Metropolitan; 
the Federal Government has simply changed contractors. The respondent maintains that its 
refusal to hire the grievors was not motivated by any anti-union considerations. 


II 


18. The basic rule in the successorship area is established by section 55 of the Act. The 
relevant provisions of that section are as follows: 


“‘(1) In this section, 
(a) ‘business’ includes a part or parts thereof; 


(b) ‘sells’ includes leases, transfers and any other manner of disposi- 
tion, and ‘sold’ and ‘sale’ have corresponding meanings. 


(2) Where an employer who is bound by or is a party to a collective agree- 
ment with a trade union or council of trade unions sells his business, the per- 
son to whom the business has been sold is, until the Board otherwise de- 
clares, bound by the collective agreement as if he had been a party thereto 
and, where an employer sells his business while an application for certifica- 
tion or termination of bargaining rights to which he is a party is before the 
Board, the person to whom the business has been sold is, until the Board 
otherwise declares, the employer for the purposes of the application as if he 
were named as the employer in the application. 


(3) Where an employer on behalf of whose employees a trade union or coun- 
cil of trade unions, as the case may be, has been certified as bargaining agent 
or has given or is entitled to give notice under section 13 or 45, sells his busi- 
ness, the trade union or council of trade unions is entitled to give to the per- 
son to whom the business was sold a written notice of its desire to bargain 
with a view to making a collective agreement or the renewal, with or without 
modifications, of the agreement then in operation and such notice has the 
same effect as a notice under section 13 or 45, as the case requires.” 
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When a business (or a part thereof) is transferred, or disposed of, the transferee acquires the 
business subject to the collective bargaining obligations of the transferor, the union retains 
bargaining rights for the employees in a “like unit” to that which existed prior to the trans- 
fer, and the transferee must continue to apply the collective agreement (if any) to the unit 
until the Board otherwise declares. Since the bargaining structure inherited from the prede- 
cessor may be inappropriate, or create conflicts with the successor’s pre-existing bargaining 
obligations, the Board is empowered to define and, if necessary, restructure the unit to suit 
the new circumstances. Likewise, if the successor employer significantly alters the character 
of the business, or intermingles the employees of the purchased business with those in its ex- 
isting operation, the Board may redefine the bargaining structure or determine whether the 
union’s bargaining rights should be continued (section 55(4)-(6)). However, until the Board 
otherwise declares, the transferee stands in the shoes of his predecessor with respect to 
established bargaining rights. 


19. In the absence of a successor rights provision any change in the legal entity consti- 
tuting the employer would destroy subsisting bargaining rights, whether they flow from cer- 
tification or derive from a collective agreement with the predecessor employer. Incorpora- 
tion of the business, its transfer to other individuals, or a change in a partnership, would all 
effect a change in “‘the employer” even where the plant equipment, products and work force 
remain substantially the same. The employees might find themselves working at the same 
plant, at the same machine, under the same working conditions, with the same supervision, 
doing exactly the same job as before, but as a result of a transfer (of which they may not even 
be aware) their collective bargaining rights and their collective agreement would disappear. 
Section 55 avoids this destruction of bargaining rights and prevents a dislocation of the col- 
lective bargaining status quo by transforming the institutional rights of the union and the in- 
dividual rights of the employees, (both of which are grounded upon the statute) into a form 
of “vested interest’? which becomes rooted in the business entity, and like a charge on prop- 
erty, “runs with the business.”’ In Marvel Jewelry, [1975] OLRB Rep. Sept. 733 the Board 
described the effect of section 55 as follows: 


“Section 55 recognizes that collective bargaining rights, once attained, 
should have some permanence. Rights created either by the Act, or un- 
der collective agreements, are not allowed to evaporate with a change 
of employer. To provide permanence, the obligations flowing from 
these rights are not confined to a particular employer, but become at- 
tached to a business. So long as the business continues to function, the 
obligations run with that business, regardless of any change of owner- 
ship.” 


20; The concept of successorship is an attempt to balance the interests and expecta- 
tions of parties in the industrial community and preserve both collective bargaining stability 
and industrial peace. The employer retains his freedom to dispose of all or part of his busi- 
ness; but it is recognized that one cannot realistically expect that the interest of employees 
will be at the forefront of his negotiations. On the other hand, his employees may have re- 
cently struggled to become organized or to achieve a collective agreement. They expect that 
their statutory right to bargain collectively and their negotiated conditions of employment 
will have some permanence. Their expectations would be frustrated if a transfer of the busi- 
ness terminated both. Of course, the transfer of the business is not the only occurrence 
which could frustrate employee expectations. A re-organization of the production process, 
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the introduction of “‘job destroying” technological change or a geographic move beyond the 
scope of the collective agreement will also materially change the industrial relations status 
quo. A business transfer, however, involves a new employer and raises legal problems of an 
entirely different order which cannot easily be accommodated in a bilateral bargaining proc- 
ess. It is to these problems that section 55 is addressed. 


IN. The ‘‘successor rights issue”’ is not a new one in Ontario. It was discussed by this 
Board in a number of early cases, (see, for example: New Method Laundry and Dry 
Cleaners, 57 CLLC 416,199; and Brantford Product Co. Ltd., 61 CLLC 416,193); and was 
considered by both the Legislature’s Select Committee on Labour Relations (1957-1958) 
and by H. Carl Goldenburg, Q.C. in his Report of the Royal Commission on Labour Man- 
agement Relations in the Construction Industry, (Queen’s Printer, Toronto, 1962, at pp. 44- 
47.) The Select Committee’s recommendation provides a useful description of the kind of 
situation to which section 55 gives rise: 


‘“*“Tt is the recommendation of the Committee that where — 


1. A Trade Union has been certified as the bargaining unit [sic] for 
the employees of an employer, or 


2. Where an employer has entered into a collective agreement with a 
union, and where in either instance the facts establish that the 
plant, property, equipment, products and working force remain 
virtually unchanged as a result of the sale or other transfer-in-law 
of the business of the employer, and no essential attribute of the 
employment relationhip has been changed as a result of the sale or 
other transfer-in-law, the certification and consequent obligation 
should continue or the collective agreement should continue to be 
binding, as the case may be, notwithstanding the change in legal 
ownership of the business enterprise.’ ”’ 


2 The first successor rights provisions were enacted by The Labour Relations 
Amendment Act, 1961,S.O. 1961-62, c. 68. These were in all material respects similar to the 
present section 55, but the legislation was never proclaimed. When it was re-introduced as 
The Labour Relations Amendment Act, 1962, S.O. 1962-63, c. 70, there was a significant 
change. The subsection ensuring a “‘flow through” of the collective agreement [now section 
55(2)] was omitted. The implication is that the Legislature intended only to preserve bar- 
gaining rights; it was not concerned with preserving the attributes of the employment rela- 
tionship embodied in the employees’ collective agreement. The successor employer re- 
mained free to negotiate his own bargain. 


23% In 1970 the Legislature significantly expanded the effect of the successor rights 
section by re-introducing the subsection preserving the collective agreement [now section 
55(2).] This amendment abrogated the notion of privity of contract, and provided that the 
successor would be bound by the predecessor’s collective agreement. It is now up to a pro- 
spective transferee to investigate the terms of the bargain which the predecessor has made, 
and to see that this is taken into account in the transaction by which it acquires the business. 
It might also be noted that the amendment was part of a remedial package which contained 
section 1(4) of the Act — a section which, like section 55, prevents legal form or commercial 
law conceptions from dictating collective bargaining results. Section 1(4) provides: 
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‘Where, in the opinion of the Board, associated or related activities or 
business are carried on, whether or not simultaneously, by or through 
more than one corporation, individual, firm, syndicate or association or 
any combination thereof, under common control or direction, the 
Board may, upon the application of any person, trade union or council 
of trade unions concerned, treat the corporations, individuals, firms, 
syndicates or associations or any combination thereof as constituting 
one employer for the purposes of this Act and grant relief, by way of 
declaration or otherwise, as it may deem appropriate.” 


Both section 55 and section 1(4) recognize that a “‘business”’ is not a precise legal concept, 
but rather an economic activity which can be conducted through a variety of legal vehicles or 
arrangements. It is this economic activity which gives rise to the employer-employee rela- 
tionships regulated by the Act. 


24. In 1975 the Legislature enacted section 55(13) which imposes upon the employer 
parties an obligation to adduce evidence concerning the transaction which gave rise to the 
allegation of successorship. Such evidence is almost always within the exclusive knowledge 
of the employer respondents, and prior to 1975 the Board had frequently declined to make a 
successorship declaration, citing lack of evidence. Section 55(13) was the legislative re- 
sponse. It is now much easier for an application trade union to establish the facts upon which 
a successorship declaration is based. Finally, in 1977, the Legislature enacted The Successor 
Rights (Crown Transfers) Act, S.O. 1977, c. 30 which is modelled on section 55, and ensures 
that transfers to and from the Crown will be treated in approximately the same way as trans- 
fers between private individuals — even though the subject economic activity and associated 
collective bargaining relationships may not arise in a purely business setting, and the moti- 
vation for the transfer is unlikely to be a purely commercial one. The passage of The Succes- 
sor Rights (Crown Transfers) Act reverses an earlier decision of the Board holding that 
transfers from the Crown to the private sector were beyond the reach of section 55. The 
broad definition of “business” included in the Act recognizes the diversity of economic ac- 
tivities to which it might be applied. 


2D: The successorship rights “‘problem” is not unique to Ontario. All Canadian juris- 
dictions have some form of successor rights legislation. [See, for example, the Canada La- 
bour Code, R.S.C. 1970, c., L.-1 (as amended) section 144; Quebec Labour Code, R.S.Q., 
1964 (as amended) section 36; and Labour Code of British Columbia Stat. B.C. 1973 c. 122 
(as amended) (section 53.)] In the United States, although there is no successor rights legis- 
lation, the National Labour Relations Board and the Courts have created a ‘“‘common law”’ 
doctrine of successorship. (See, for example: N.L.R.B. v. Burns International Security Serv- 
ices Inc., et al. , (1972) 80 LRRM 2225, 406 US 272 (U.S.S.C.) and generally C.J. Morris ed. 
The Developing Labour Law, B.N.A. Washington, 1971 and cumulative supplements.) The 
American doctrine is based upon the employer’s obligation to recognize the “‘majority 
union” and, accordingly, considerable emphasis is placed upon whether the majority of the 
new employer’s workforce consists of hold-overs from the previous employer. A ‘‘flow 
through” of the collective agreement has a different statutory basis and, in practice, is much 
less likely. In contrast, Canadian legislation and Labour Board decisions have focused on 
the transfer of the business entity or activity as a whole, and have accorded less importance 
to the continuation of the predecessor’s employees. The intermingling provisions permit a 
test of the union’s continued employee support, while in Canada the “‘flow through’”’ of the 
agreement is usually automatic. 


1202 


26. The legislative history in this jurisdiction reveals an unbroken trend towards in- 
creased protection for employees and their union, and a concomitant increased obligation 
imposed upon successor employers. Legal doctrines such as “‘the corporate veil” or “‘privity 
of contract’? have been de-emphasized, modified or eliminated so that a collective bargain- 
ing framework can be developed which will be in accord with indusrial relations realities. 
Not surprisingly, the Board decisions follow a similar trend and, as a result, early decisions 
do not provide an unfailing guide to the results in later ones. Not only has there been a 
change in the statutory framework, but as the Board has accumulated experience and en- 
countered more sophisticated business arrangements, there has been a development of its 
jurisprudence. It is important to emphasize, however, that section 55 of the Act has never 
been regarded merely as an “unfair labour practice” provision, directed at “‘schemes”’ de- 
signed to subvert bargaining rights. The section is also intended to preserve bargaining 
rights in the case of bona fide business transactions (i.e., transactions undertaken for purely 
commercial reasons and untainted by any anti-union motivation) which incidentally under- 
mine the industrial relations status quo. This two-fold purpose was discussed by the Board in 
Aircraft Metal Specialists Ltd. , [1970] OLRB Rep. Sept. 703: 


“The purpose of section 47a [now section 55] becomes important in as- 
sessing the various fact situations that arise. Section 47a operates on a 
number of levels. The first level, of course, is to prevent the subversion 
of bargaining rights by transactions which are designed to get rid of the 
union. We have encountered situations where there are transactions 
between various corporate entities which are in effect “‘paper transac- 
tions’, and are a form of corporate charade engaged in for the purpose 
of eliminating the trade union. In this type of case the Board has liber- 
ally interpreted section 47a to preserve the bargaining rights and has at- 
tempted to look beyond “‘paper transactions” to achieve that purpose. 
See e.g. Kem’s Masonry, [1964] OLRB Monthly. Rep. December 382 
and Trenton Riverside Dairy, September 1964 (1964) 2 C.L.S. 76-1005. 


A further and important purpose of section 47a is to preserve the bar- 
gaining rights with respect to work which has accrued to the benefit of 
the employees as a result of their union becoming the bargaining agent 
through certification or voluntary recognition. Once the union had 
been recognized with respect to a particular business the union then ob- 
tains a right to bargain with respect to wages, hours and other condi- 
tions of employment in that business. The right to participate in the 
business and its functions in that manner is in the nature of a vested 
right and section 47a allows the union to pursue that bargaining right 
when all or part of the business is sold. In making determinations under 
section 47a therefore, the Board is interested in maintaining the bar- 
gaining rights where the sale involves a continuum of the business.” 


In recent years most of the litigation before the Board has involved increasingly complex, 
but bona fide, business transfers which result in the same kind of dislocation as a simple bi- 
lateral sale. Collusive arrangements, or transactions explicitly designed to subvert bargain- 
ing rights, have become much less common; and can, in any event, be dealt with under sec- 
tions 56, 58 and 61 of the Act. (See, for example: Sun Parlour Greenhouse [1964] OLRB 
Rep. Jan. 94; Intermountain Industries Ltd., [1975] 1 Can.LRBR 257 (B.C.L.R.B.); 
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Academy of Medicine, [1977] OLRB Rep. Dec. 783; and, more recently, Humber College, 
[1979] OLRB Rep. June 820.) In the present case, there is no allegation that TAP and Met- 
ropolitan have been involved in an illegal scheme to undermine bargaining rights. 


Ill 


on The task of the Board in any particular case is to determine whether there has 
been a “transfer” or “‘disposition” of a ‘“‘business”’ within the meaning of section 55 of the 
Act; and, if necessary, to sort out conflicting bargaining rights or problems of bargaining 
structure. Following the decision of the Court of Appeal in R. ex rel Kitchener Food Market 
Ltd., etal. , (1966), 54 D.L.R. (2d) 219, and the enactment of what is now section 55(12), the 
Board’s decisions in this regard have become “final and conclusive for the purposes of the 
Act.” It is the Board, therefore, which must give a meaning to the statute which will effect 
the legislative intention. The Board has always construed the terms “‘sale’’ and “‘business”’ 
broadly, in view of the collective bargaining purpose which the concept of successorship was 
designed to achieve. As the Board noted in Thorco Manufacturing Ltd. ,65 CLLC 416,052: 


“Tt is a rudimentary principle applicable to the construction of remedial 
legislation that, consistent with the language of the enactment, the in- 
terpretation which must be adopted is the one which best serves to ad- 
vance the remedy and to suppress the mischief contemplated by the leg- 
islation. (See also section 10 of The Interpretation Act, R.S.O. 1960, c. 
191.) Having regard to this principle and to the fact that the language of 
the section is entirely susceptible of and in agreement with such a mean- 
ing, we are impelled to give the section a large and liberal rather than a 
narrow Or restrictive construction.” 


Little reliance is placed upon the legal form which a business disposition happens to take as 
between the old employer and its successor. The important factor, as far as collective bar- 
gaining law is concerned, is the relationship between the successor, the employees and the 
undertaking. Common law or commercial law analogies are of limited usefulness. It was the 
extension of these principles into the realm of collective bargaining law which gave rise to 
the successor rights problem in the first place and made remedial legislation necessary. Like- 
wise, the meaning given to the terms “business” or “‘disposition”’ in other statutes is of lim- 
ited assistance in determining their meaning in The Labour Relations Act. 


28. A section 55 application really involves two related questions: has there been a 
“‘sale’’ within the extended statutory definition of that term; and does what has been “‘sold”’, 
“transferred” or “‘disposed of’ constitute a “‘business”’ or ‘“‘part of a business’. There is sel- 
dom any problem with respect to the first question. The Board has consistently followed the 
approach taken in Thorco, supra: 


“According to its strict signification, the term sells is usually taken to 
describe a transaction involving the disposal of property by one to an- 
other in consideration of a sum paid or agreed to be paid by the recipi- 
ent in money or its equivalent. As used in section 47a, [now section 55] 
however, the word sells has been given a wide definition which includes 
lease, transfers and any other manner of disposition of the business or 
part thereof. In legal parlance the word lease generally denotes a spec- 
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ific kind of contract by which one party, called the lessor, for a consider- 
ation in money or its equivalent, confers on another, called the lessee, 
the exclusive possession of certain property for a period of time. 


The word transfers, however, is obviously a term of wide significance 
and unless restricted by the context is capable of describing a multitude 
of transactions whether by sale, exchange, gift, trust or otherwise by 
which property, rights, or interest, etc. are transmitted absolutely, con- 
ditionally etc. or by operation of law from one person to another. We 
are unable to find anything in the language of the section to denote any 
legislative intention to restrict the meaning of the word transfers to any 
particular kind of transfer. Also, having regard to the particular lan- 
guage used and the remedial object sought to be attained by and the 
wide meaning which must be attributed to the preceding word trans- 
fers, it is our opinion that the generality of the words ‘any other manner 
of disposition’ is not intended to be in any way limited or interpreted 
ejusdem generis with the words leases or transfers. In our opinion, it is 
more in harmony with the language of and the remedy envisaged by the 
enactment to interpret the words ‘and any other manner of disposition’ 
as an omnibus or saving provision intended to include dispositions of 
the business or a part or parts thereof by any mode or means whatever 
which are not appropriately described by the preceding words which 
state that sells includes leases or transfers.” 


The Board has found a transfer of a businessss, through a “chain” transaction, or sequence 
of sales (Culverhouse Foods Ltd. , [1976] OLRB Rep. Nov. 691; Trenton Riverside Dairies, 
[1964] OLRB Rep. May 72), a corporate reorganization and merger, (Eaton Yale Ltd., 
[1971] OLRB Rep. Oct. 667; Westeel-Rosco Ltd., [1966] OLRB Rep. Dec. 718) and 
through the offices of a receiver where “‘the business” has been transferred as a going con- 
cern (Marvel Jewelry Ltd., [1975] OLRB Rep. Sept. 733; Field-Price Ltd. , [1973] OLRB 
Rep. Oct. 543; Parnel Foods Ltd. , [1971] OLRB Rep. Nov. 715.) The manner of disposition 
is irrelevant so long as a transfer has, in fact, taken place. The interposition of a third party, 
acting as an agent or conduit, does not affect the result. 


pik A more difficult question is whether it is the predecessor’s ‘‘business”’ which has 
been transferred and continued by the successor or, alternatively, there has merely been a 
transfer of assets or other incidental elements of the business. Unlike The Successor Rights 
(Crown Transfers) Act, The Labour Relations Act does not contain a statutory definition of 
“business”’, and it is the Board, therefore, which must develop an appropriate meaning. In 
Raymond Coté, [1968] OLRB Rep. Mar. 1211 the Board commented: 


“The meaning to be attached to the word ‘business’ depends to a great 
extent on the facts and circumstances in each particular case. It cannot 
be said that any one facet of an enterprise taken by itself necessarily 
comprises a business. It has been expressed that a busines is ‘the totality 
of the undertaking.’ The physical assets of buildings, tools and equip- 
ment used in a business are not necessarily the undertaking per se but 
are, along with management and operating personnel and their skills, 
necessary in the operations to fulfill the obligations undertaken with a 
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hope of producing profit to assume its success. The total of these things 
along with certain intangibles such as goodwill constitute a business.”’ 


While one usually thinks of a business as a profit-making economic activity, the term “‘busi- 
ness” in The Labour Relations Act cannot be so restricted. The Act also applies to munici- 
palities, public libraries, universities, school boards, hospitals and other non-profit service 
undertakings which have employees and engage in collective bargaining. The economic ac- 
tivities of these entities are of an entirely different character from those of commercial en- 
terprises, yet the definition of ‘‘business’’ must be broad enough to include them. Even a 
wholly commercial enterprise will consist of many elements, some of which will be integral, 
and others merely incidental, to the total undertaking. And, in the case of undertakings in 
the service sector, ‘“know how’, managerial systems and other intangibles are likely to be 
more important factors in the overall organization than particular physical plant and equip- 
ment. 


30. A business is a combination of physical assets and human initiative. In a sense, it is 
more than the sum of its parts. It is a dynamic activity, a “going concern’’, something which 
is ‘‘carried on.’’ A business is an organization about which one has a sense of life, movement 
and vigour. It is for this reason that one can meaningfully ascribe organic qualities to it. 
However intangible this dynamic quality, it is what distinguishes a “‘business”’ from an idle 
collection of assets. This notion is implicit in the remarks of Widjery, J., in Kenmir v. 
Frizzell et al, [1968] 1 All E.R. 414 -a case arising out of legislation similar to section 55. At 
page 418 the learned judge commented: 


“In deciding whether a transaction amounted to the transfer of a busi- 
ness, regard must be had to its substance rather than its form, and con- 
sideration must be given to the whole of the circumstances, weighing 
the factors which point in one direction against those which point in an- 
other. In the end, the vital consideration is whether the effect of the trans- 
action was to put the transferee in possession of a going concern, the ac- 
tivities of which he would carry on without interruption. Many factors 
may be relevant to this decision though few will be conclusive in them- 
selves. Thus, if the new employer carries on business in the same man- 
ner as before, this will point to the existence of a transfer, but the con- 
verse is not necessarily true, because a transfer may be complete even 
though the transferee does not choose to avail himself of all the rights 
which he acquires thereunder. Similarly, an express assignment of 
goodwill is strong evidence of a transfer of the business, but the absence 
of such an assignment is not conclusive if the transferee has effectively 
deprived himself of the power to compete. The absence of an assign- 
ment of premises, stock-in-trade or outstanding contracts will likewise 
not be conclusive, if the particular circumstances of the transferee never- 
theless enable him to carry on substantially the same business as before.” 
[Emphasis added] 


Widjery, J. took the same approach as that adopted by this Board, concentrating on sub- 
stance rather than form, and stressing the importance of considering the transaction in its to- 
tality. The vital consideration for both Widjery, J. and the Board is whether the transferee 
has acquired from the transferor a functional economic vehicle. 
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os In determining whether a “‘business” has been transferred, the Board has fre- 
quently found it useful to consider whether the various elements of the predecessor’s busi- 
ness can be traced into the hands of the alleged successor; that is, whether there has been an 
apparent continuation of the business — albeit with a change in the nominal owner. The 
Board in Culverhouse Foods Ltd. , [1976] OLRB Rep. Nov. 691 (application for judicial re- 
view dismissed) commented: 


“In each case the decisive question is whether or not there is a continua- 
tion of the business ... the cases offer a countless variety of factors 
which might assist the Board in its analysis; among other possibilitites 
the presence or absence of the sale or actual transfer of goodwill, a logo 
or trademark, customer lists, accounts receivable, existing contracts, 
inventory, covenants not to compete, covenants to maintain a good 
name until closing or any other obligations to assist the successor in be- 
ing able to effectively carry on the business may fruitfully be considered 
by the Board in deciding whether there is a continuation of the busi- 
ness. Additionally, the Board has found it helpful to look at whether or 
not a number of the same employees have continued to work for the 
successor and whether or not they are performing the same skills. The 
existence or nonexistence of a hiatus in production as well as the service 
or lack of service of the customers of the predecessor have also been 
given weight. No list of significant considerations, however, could ever 
be complete; the number of variables with potential relevance is end- 
less. It is of utmost importance to emphasize, however, that none of 
these possible considerations enjoys an independent life of its own; 
none will necessarily decide the matter. Each carries significance only 
to the extent that it aids the Board in deciding whether the nature of the 
business after the transfer is the same as it was [sic] before, i.e. whether 
there has been a continuation of the business.”’ 


The issue before the Board remains whether there has been a “‘transfer of a business”’; but it 
is much easier to make that finding, and to conclude that the collective bargaining relation- 
ship should be continued, if there is substantial continuity of all the other elements of the 
predecessor’s business. If the elements formerly used by “A” to carry on business are now in 
the hands of ‘‘B’’, and used for the same business purposes, it is difficult to resist the conclu- 
sior that there has been some form of transfer from “A” to “B”’ — albeit complex and indi- 
rect, and perhaps even by operation of the law. 


32. Of particular significance for a labour relations statute is the continuity of the 
work performed before and after the transfer, since the trade union is certified to represent 
certain work groups, the collective agreement regulates the conditions of work for employ- 
ees in those groups, and the purpose of section 55 is to preserve both the bargaining relation- 
ship and the collective agreement. If the work performed subsequent to the transaction is 
substantially similar to the work performed prior to the transaction, there is normally a 
strong inference that there has been a transfer of the business within the meaning of section 
55. This approach has not only been taken by the Board in a number of cases (see, for exam- 
ple, Culverhouse, supra, and Dennis Moran [1977] OLRB Rep. Apr. 277) but also appears 
to have been adopted by the British Columbia Supreme Court in R. v. B.C. Labour Rela- 
tions Board ex parte Lodum Holdings Ltd. , (1969), 3 D.L.R. (3d) 41. In that case, the Court 
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was considering an application for certiorari in respect of a decision involving what was then 
the successor rights section of the British Columbia Labour Relations Act (it has since been 
amended.) At page 52 Dryer, J. characterized the question before the Board as follows: 


“One must keep in mind that the problem before the Labour Relations 
Board was one of labour relations and consequently, though as pointed 
out above the whole law must be considered, the weight to be assigned 
various factors and the inferences to be drawn from certain evidentiary 
facts are not necessarily the same as would be the case if the problem 
were one of, say, taxation or control of assets. The importance of the 
‘business’ in its labour relations aspect is the jobs it provides for the em- 
ployees. One factor to be considered therefore, is whether the same or 
substantially the same jobs are being performed. That depends ona num- 
ber of factors such as whether the jobs are being performed at the same or 
substantially the same times and places, in respect of the same or substan- 
tially the same goods or services, and for the same or substantially the 
same customers or patrons, etc. These matters are, in my opinion, more 
important than the form of transfer.” [Emphasis added] 


Unless there is a continuation of the work and jobs, it would make little sense to preserve 
the collective agreement. Accordingly, the continuity of the work done is an important indi- 
cium ofa transfer of a business. 


33; There need not be a transfer of the entire business before section 55 comes into 
play. The successor rights provisions may also be triggered by the transfer of “‘part of a busi- 
ness.”” [See section 55(1).] This language suggests that bargaining rights continue when 
something considerably less than “‘the totality of the undertaking”’ has been transferred. 
Presumably the Legislature envisaged the preservation of bargaining rights where there is a 
severance and transfer of a discrete, cohesive portion of the economic organization or activi- 
ties which comprise the totality of “‘the business.”’ The Board has found a transfer of “‘part of 
a business’’, where one of a chain of retail stores has been sold to a competitor (Supercity 
Discount Foods, [1979] OLRB Rep. Apr. 119; Loblaws Groceterias Ltd., [1973] OLRB 
Rep. Jan. 73); where there is a transfer of the right and means to produce one of the pro- 
ducts formerly produced by the predecessor’s business; (Canac Shock Absorbers, [1973] 
OLRB Rep. Oct. 508); where there was a transfer of certain milk delivery routes in a partic- 
ular geographic area (Borden Co. Ltd. , [1970] OLRB Rep. Jan. 1244), and where there was 
a transfer of the oil burner installation and service branch of a firm which was primarily en- 
gaged in the sale and delivery of fuel oil (Automatic Fuels Ltd., [1971] OLRB Rep. May 
515.) In each of these cases the Board found that the predecessor had transferred a coherent 
and severable part of its economic organization — managerial or employee skills, plant, 
equipment, “know how” and goodwill — thereby allowing the successor to serve the market 
formerly served by the predecessor. This economic organization undertook activities which 
gave rise to employment, and the terms of employment, together with the union’s right to 
bargain about them, were preserved. The part of the predecessor’s business which it no 
longer wished to continue provided the business opportunity which the successor was able to 
pursue to its own advantage. It was otherwise in Woodway Structural Components, [1971] 
OLRB Rep. Nov. 732, Canada Cement LaFarge Ltd., [1975] OLRB Rep. Dec. 905, and 
Dufferin Steel, [1976] OLRB Rep. Mar. 81. In these cases there was a significant change in 
the character of the work, product or market so that the Board concluded that what had 
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been transferred was not the predecessor’s business. The successor had merely incorporated 
incidental elements of that business into his own economic organization — even though each 
of the elements acquired could previously be found in the predecessor’s business organiza- 
tion and, in that sense, were “‘part’’ of the predecessor’s business. What was transferred 
lacked that dynamic quality which distinguishes an idle collection of surplus assets from an 
active, severable and coherent part of a going concern. 


34. This distinction is easily stated, but the problem is, and always has been, to draw 
the line between a transfer of a “‘business’’, or “‘a part of a business” and the transfer of “‘in- 
cidental’’ assets or items. In case after case the line has been drawn, but no single litmus test 
has ever emerged. Essentially the decision is a factual one, and it is impossible to abstract 
from the cases any single factor which is always decisive, or any principle so clear and ex- 
plicit that it provides an unequivocal guideline for the way in which the issue will be decided. 
Thus, an apparent continuity of the business may not be significant if the alleged successor 
has already been engaged in a similar business, or has set up a “‘new”’ business which resem- 
bles the ‘‘old” one in many respects. In Ralph Ford Electrical, [1974] OLRB Rep. June 388, 
for example, several key employees of the alleged predecessor became dissatisfied and 
struck out on their own in competition with their former employer. In that case the Board 
found that there was not a transfer of a business, but rather the creation of a new “parallel” 
business which only incidentally made use of some of the tangible elements of the predeces- 
sor’s business organization. Similarly, in Sunnybrook Food Mkt., [1974] OLRB Rep. Jan. 
47 the continuation of a grocery business on the same premises, and with some of the same 
fixtures, was not enough to support a successorship finding. The Board was not satisfied that 
there had been a transfer and continuation of the predecessor’s business (i.e., the business 
that he owns and operates) but simply the continuation of a like business. It is recognizable 
that so long as there is a market for a product, some entrepreneur is likely to appear who will 
produce for that market and, in so doing, he may share many of the characteristics of his al- 
leged predecessor. 


351 In assessing the facts from which a transfer of a business may be inferred, the 
Board has always been especially sensitive to any pre-existing corporate, commercial or fa- 
milial relationship between the predecessor and the alleged successor; or between the pred- 
ecessor, the alleged successor and a third party. Transactions in these circumstances require 
a more careful examination of the business realities than do transfers between two previ- 
ously unrelated business entities. The presence of a pre-existing relationship may suggests 
an artificial transaction designed to avoid bargaining obligations; or (more commonly) there 
may be a transaction in the nature of a business re-organization which does not alter the es- 
sential attributes of the employer-employee relationship, and which should not, having re- 
gard to the purpose of section 55, disturb the collectively bargained framework for that rela- 
tionship. A business may have created a new legal vehicle to carry on all or part of its 
activities, or it may have redistributed those activities among its existing legal components 
without changing its essential character or the identity of its real principals or proprietors. 
The separate legal identity of the components may be superfluous from an economic view 
point, and there may be an actual transfer of business activity from one to the other, even 
though there is little evidence of a transfer of tangible assets, goodwill, etc. In reality, the 
employer’s business may not be exclusively “‘his’’ to transfer, for a common principal, share- 
holder or corporate parent may have the effective power to extinguish an apparently inde- 
pendent business and transfer its economic functions to another. If both businesses are also 
‘‘in the same business’’, (i.e., supply the same product in approximately the same way and 
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potentially to the same market or customers) a transfer of a business may have occurred but 
may be very difficult to detect. In such circumstances it may be important to carefully exam- 
ine the pre-existing links or lines of common control to which the alleged predecessor and 
successor are both subject. Such examination is precisely what is undertaken by the Board 
on an application under section 1(4); but it is also relevant on section 55 applications, and it 
is for this reason that applicants commonly plead section 1(4) in the alternative. It would be 
incorrect to make this consideration a decisive “‘test’’ for successorship; but where there is a 
pre-existing corporate connection between the predecessor and the successor the Board has 
been disposed to infer a “‘transfer’’ if there is the slightest evidence of such transaction. (See: 
Zehrs Markets, [1975] OLRB Rep. Jan. 48). The pre-existing “‘nexus” between the respon- 
dents inevitably colours the Board’s view of facts. As a practical matter, it is much more diffi- 
cult to sustain the contention that one has not acquired a predecessor’s business but merely 
founded a new, independent, but similar, business serving the same market. (See, for exam- 
ple: Thorco, supra, where a firm closed down one of its manufacturing operations and trans- 
ferred its equipment to a recently incorporated related company; or Gordons Markets, 
infra, paragraph 40. In both cases the transaction also looked like a scheme to avoid bar- 
gaining rights.) 


36. Despite the labour relations focus of the statute “‘the business” is not synonymous 
with its employees or their work. In exceptional circumstances the accumulated skills, abili- 
ty, know how or business contacts of the employee may be so crucial, or irreplaceable, that 
their loss would mean the demise of all or part of the businesss as a going concern; but these 
cases are rare. For the most part, the continued employment of the predecessor’s employees 
is only one factor to be considered. The reason for this is succinctly stated by the Canada La- 
bour Relations Board in N.A.B.E.T. v. Radio CJYC Ltd. et al. , (1978) 1 Can. LRBR 565: 


‘“‘The purpose of the successorship provisions is to preserve bargaining 
rights in spite of changes in the ownership or control of an enterprise. 
Bargaining rights are typically granted to a trade union as bargaining 
agent for a unit of employees of an employer employed in certain clas- 
sifications or at a certain location, or for all employees with specified ex- 
ceptions. Bargaining rights do not attach to certain specific employees as 
individuals. Therefore, in defining the concept of business for the pur- 
pose of successorship, it would be incorrect to focus upon whether cer- 
tain identifiable persons formerly in the employ of A are now in the em- 
ploy of B. Furthermore, to focus on that question would invite 
employers to avoid the successorship provisions by refusing to maintain 
continuity of the individuals employed. A key to the protecting of bar- 
gaining rights must be whether there is continuity in the nature of the 
work done (i.e. in classifications or job content for which the union was 
certified) not in the actual persons who perform it... 


But continuity of the work done is not sufficient alone to satisfy section 
144. There must be some nexus between two employers other than the 
fact that one employed persons to do certain work that the other now does 
or will do, before one can be declared the successor of the other. Other- 
wise a loss of work to a competitor employer would result in a successor- 
ship. There must be some continuity in th employing enterprise for which 
a union holds bargaining rights as well as continuity in the nature of the 
work. The two go hand in hand. [Emphasis added] 
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A continuity of the work and/or the employees is significant, but it is not always sufficient, to 
sustain a finding of successorship. This Board adopted a similar view in British American 
Bank Note Co. Ltd., [1979] OLRB Rep. Feb. 72 - a case which, like the present one, in- 
volved the consequences of a loss of a contract: 


“There are limits, however, to the extent to which section 55 can be 
used to preserve collective bargaining rights. It is clear that the provi- 
sions of this section do not attach bargaining rights to the work being 
performed by a business but only to the business itself. While this dis- 
tinction may not be easy to draw in some cases, it is essential that it be 
maintained since section 55 cannot be interpreted as guaranteeing to a 
bargaining agent an absolute right of property in the work performed 
by its members. Section 55 serves only to preserve bargaining rights 
that have become attached to a business entity so that when that busi- 
ness entity is transferred, either in whole or in part, those bargaining 
rights survive and bind the successor employer.” 


The focus of section 55 is the business entity — the employer’s total economic organization — 
not simply the work which the employees perform. 


ae The present case involves a form of subcontracting, and subcontracting arrange- 
ments always involve the transfer of work. Work or services performed by A’s employees 
within A’s own organization are ‘“‘contracted out” to B, and B uses his own managerial 
skills, plant, equipment and ‘‘know how’”’ to supply to A, for a price, the product, services, 
facilities or components formerly produced by A’s employees. A, therefore, is contracting 
for the use of B’s economic organization in lieu of his own. A is generating a particular de- 
mand, or market, for B’s product, and it is implicit in the arrangement that, thereafter, the 
two businesses will remain in a kind symbiotic relationship, bound together by close eco- 
nomic ties. The continuity of the work, and the preservation of a close economic relation- 
ship, between the two parties is implicit in subcontracting and does not, in itself, establish a 
transfer of all, or part, of a business. If it is clear on the evidence, however, that B is unable 
to fulfill A’s requirements with his existing equipment or organization, and received from A 
a transfer of capital, assets, equipment, managerial skills, employees or know how, then the 
transaction no longer looks like a simple contracting out of work. A may not be making use 
of B’s economic organization, rather A may be transferring part of his economic organiza- 
tion to B (and recall that section 55 is triggered by the transfer of ‘‘part of a business’’) or 
merely permitting B to make use of his (A’s) organization while retaining control and direc- 
tion of the related economic activity. Of course, it is to be expected that when A phases out 
part of his operation there may be certain equipment or assets which are now surplus and 
which can be disposed of on the market. These assets may, as a matter of convenience, be 
purchased by B. None of these factors unequivocably demonstrates or foreclose the applica- 
tion of section 55 (or section 1(4).) If, however, “‘but for” the transfer of such assets, licenc- 
es, know how or property interests from A, B would be unable to fulfill the contract, then it 
is easier to infer a transfer of part of A’s business — albeit a part which A no longer wishes to 
operate itself. 


38. Similar considerations apply where A, for his own business reasons, chooses to 
change subcontractors and purchase his requirements elsewhere. Here also there would be 
a continuation of the work performed, and the new subcontractor may find itself in the same 
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position of economic interdependence vis-a-vis A as a previous subcontractor. Again, these 
factors do not, in themselves, determine the applicability of section 55. Essentially the mat- 
ter remains one of characterization. Is the transfer, if any, from the predecessor merely inci- 
dental, or is it integral, to the successor’s ability to produce the goods or supply the services 
formerly produced by the predecessor? Has the successor acquired all, or a coherent and se- 
verable part, of the predecessor’s economic organization? And to repeat the words of Wid- 
jery, J. in Kenmir, supra has the transaction put the successor in possession of a going con- 
cern, the activities of which he could then carry on without interruption? A transfer of work, 
by itself, is simply not enough to ground a section 55 finding. 


IV 


25. In argument counsel referred the Board to two earlier cases which, it was said, set 
out the principles which should be applied in the present case. It may be helpful, therefore, 
to refer briefly to each of these earlier cases; although, in our view, both are distinguishable 
from the one now before us. 


40. In Gordons Markets a Division of Zehrmart Ltd., [1978] OLRB Rep. July 631 
(application for judicial review dismissed November 21, 1978.) Loblaws had negotiated with 
Cambridge Leaseholds for the surrender of its food store lease, conditional upon Zehrs, a 
related company, entering into a new, but equivalent, lease for the duration of the term of 
the lease Loblaws sought to surrender. Zehrs argued that there was no disposition as be- 
tween Loblaws and Zehrs, but rather two separate transactions with Cambridge Leaseholds 
— an independent third party. In addition, Zehrs argued that, if anything was transferred, it 
was the land and premises, not “‘the business.” The Zehrs operation was characterized by 
the respondent as a “new’”’, ‘“‘similar” business, not a continuation of Loblaws’ business. The 
evidence suggested, however, that the entire transaction had been constructed with section 
55 in mind, for Zehrs had intentionally refused to hire Loblaws’ employees in order to 
weaken the link between Loblaws and foreclose the possibility that these employees might 
seek to exercise their rights under section 55. This admission of a ‘‘scheme”’ to avoid bar- 
gaining rights, and the pre-existing corporate links between Loblaws and Zehrs made it 
much easier for the Board to find a transfer of a business — notwithstanding the novel form of 
the commercial transaction giving rise to the successorship. At page 636 the Board summa- 
rized its findings: 


“22. In the instant case, having regard to the evidence and the 
Board’s jurisprudence, and despite the lack of evidence of direct con- 
tact between Loblaws on the one hand and Zehrmart or Gordons on 
the other, the Board is satisfied that the tripartite transaction did not 
merely mark the establishment of a similar or parallel business, but that 
the lease arrangement with Zehrmart marked the transfer of Loblaws’ 
business to Zehrmart with Cambridge acting as the necessary conduit. 
For the following reasons we are satisfied that Zehrmart’s new busi- 
ness, run though its Gordons Markets division, drew its life blood from 
Loblaws and constitutes a continuation of Loblaws business. 


23. As emphasized in the Dutch Boy decision, supra, much of the 
goodwill in the retail food industry attaches to the location of a store 
and the habit of customers patronizing the food market located on the 
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particular premises. Unlike the Sunnybrook Food Markets case, supra, 
Loblaws moved out of the Windsor area completely and could take 
none of its customers with it. As well, although there was a six month 
hiatus between the closing of Loblaws and the opening of Gordons, the 
premises were never advertised for rent and it was clear that the reno- 
vations being made were for a new supermarket and not for some other 
retail use. Unlike the Zehrs Market case, supra, therefore, the goodwill 
which attached to the Loblaws premises was not lost between the clos- 
ing and the opening and was, in the Board’s view, transferred from 
Loblaws to Gordons through Cambridge Leaseholds. 


24. The Board attaches no weight whatsoever to the fact that Gor- 
dons did not hire Loblaws employees. If the mere failure of the succes- 
sor employer to hire the same employees could defeat a section 55 ap- 
plication, the purpose of the successor rights provisions could be 
completely undermined. While in some cases, the existence of the same 
employees is a helpful indicator in determining whether or not there has 
been a continuation of a business, the Board, in the circumstances of 
this case, where the successor employer admitted not hiring employees 
specifically to negate a possible link between Loblaws and itself at- 
taches absolutely no significance to the fact that there were no employ- 
ees of Loblaws hired by Gordons. We note as well that in the Dutch Boy 
case, supra, and Leader’s Clover Farms, supra, where the Board found 
that there was a sale of a business, the successor employer had not hired 
any former employees. 


25. Part of Loblaws’ business may be defined by the nature of the 
lease arrangement it had with Cambridge. The Board agrees with the 
submissions of counsel for the union that in most of its significant ele- 
ments, Cambridge plugged Gordons into the old lease arrangement. 
Although there were some alterations in the lease, the situation looks 
more like one where Zehrmart simply took over Loblaws’ old lease 
rather than entered an entirely independent lease arrangement of its 
own. We note for example that the lease runs for a time equivalent to 
the remaining term of the original lease with Loblaws; it establishes the 
same rent and in each case the premises could be used only as a super- 
market. The continuity of the two transactions is further marked by 
their precise timing: the surrender took effect on September 30th, the 
new lease took effect on October Ist and each aspect of the arrange- 
ment was conditional on, rather than independent of, the other.” 


As in Culverhouse and Thorco the Board looked for continuity of the essential elements of 
the business and sought to trace those elements into the hands of the alleged successor in or- 
der to decide whether the successor’s business ‘‘drew its life” from that of the predecessor 
or, alternatively, was a new, “‘similar’’, ‘‘parallel’’ business. As in Radio CJYC Ltd., supra, 
the Board emphasized that the continuity of employees was only one factor to be consid- 
ered. 


41. In the present case, we are also faced with what might be characterized as a ‘“‘tri- 
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partite” transaction and here, too, the respondent points to the absence of a direct transfer 
of tangible assets from TAP’s business operation to that of Metropolitan. As in Gordons the 
alleged predecessor and successor carried on business at a particular location, and had a sim- 
ilar commercial arrangement with a third party; and, again, the respondent contends that it 
is operating a “‘new, “‘similar” or “‘parallel’’ business. However, there is no corporate rela- 
tionship between TAP and Metropolitan, and the competitive bidding process cannot be 
viewed as an attempt to rationalize business operations, or re-organize market shares, as be- 
tween two separately incorporated ‘“‘divisions” of a “‘corporate family.”’ Nor can it be re- 
garded as an artificial transaction designed to avoid a continuation of bargaining rights. TAP 
and Metropolitan were active competitors and there is no evidence that TAP’s departure 
from the scene and the consequent transfer (if any) of the parking operation to Metropolitan 
was even voluntary. Furthermore, there was no evidence that any benefit flowed to TAP, or 
a related third party, from the transaction. There was no consideration passing to TAP, 
there were no proceeds of disposition, and neither the shareholders or creditors of TAP re- 
ceived any advantage, directly or indirectly. TAP has not disposed of the bargaining rights 
at the airport location, nor is there any evidence that the transaction was structured in order 
to accomplish this purpose. Although the location is the same, this would be so regardless of 
who was operating the airport parking lot; and it will be observed that the parking lot is not 
equivalent to the premises and trade fixtures in Gordons. While Metropolitan undoubtedly 
works on the parking lot premises, they are not an earning asset which is used to derive Met- 
ropolitan’s profit or revenues. It is the Federal Government which sets the fees and derives 
the revenues from the operation of the lot. Neither TAP nor Metropolitan derive their profit 
from dealings with the lot’s “customers.” Their customer is the government. In these re- 
spects the present case is distinguishable from Gordons, as well as from those cases in which 
a business is disposed of through a receiver acting as agent for the predecessor or its credi- 
tors. 


42. Both parties also referred to, and relied upon, the decision in Thunder Bay Am- 
bulance Services Inc. , [1978] OLRB Rep. May 467. That case involved ambulance services — 
a closely regulated and licenced activity in which the Ministry of Health (MOH) owns and 
maintains the vehicles and ancillary equipment, provides the required funds, sets a global 
budget and issues the necessary licences. The services were originally operated by, and 
from, two hospitals; but following an MOH decision that the service should be consolidated, 
both hospitals decided to discontinue their respective services. When proposals for the 
establishment of a new amalgamated ambulance service were solicited, the director of the 
operation at one of the hospitals, Mr. D.L. Rudyke, applied, was successful, and subse- 
quently carried on business using the same employees who had worked for the hospitals. All 
such employees who applied were hired, and they continued to carry on their duties in the 
same manner, under the same wages as before. There was no hiatus between the withdrawal 
of the hospitals from “the business” and the commencement of the ‘‘new”’ business. 


43. The situation in Thunder Bay Ambulance has many features in common with the 
present case. There are, however, some significant differences. In Thunder Bay Ambulance 
it was the manager of the alleged predecessor who caused the successor to be incorporated 
and who actively sought to preserve the established organization and employee comple- 
ment. The know how and expertise required to acquire the licence, and thereafter run the 
service, was entirely traceable to the predecessor’s organization, and remained in that or- 
ganization until the moment of the transfer. There was, therefore, a close pre-existing rela- 
tionship between the predecessor and the successor, quite apart from the fact that they both 
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served the same ‘‘market” or ‘“‘customers’’. This relationship is similar to the one which was 
present in Ralph Ford Electrical, supra but, unlike that case, the predecessor did not remain 
“in business” as an active competitor. Mr. Rudyke acquired his business opportunity as a re- 
sult of his relationship with the predecessor hospital but not in competition with the prede- 
cessor, who had, by this time, willingly withdrawn from the field. In the circumstances it was 
much easier than in the present case to find that the operation had not been discontinued at 
all, but rather was transferred intact to the successor. In the present case, Metropolitan is 
entirely independent of TAP and has been actively engaged in business long before the 
transaction here under consideration. Indeed, such had to be the case, since the bidding was 
restricted to firms ‘‘with substantial and recent experience in the operation and maintenance 
of a car parking facility.”” Moreover, the very nature of the subcontracting process made 
TAP vulnerable to its competitors. It had an assured customer for only three years unless it 
was sufficiently competitive to ensure a renewal of its contract. It was clear, ab initio, that it 
must meet the competition or lose its customer. Its right to carry on business at the airport 
was a limited one, which could not even be assigned without the consent of the Federal Gov- 
ernment. The context is, therefore, quite different from that of Thunder Bay Ambulance. 


Vv 


44. For a transaction to be considered a “‘sale of a business” there must be more than 
the performance ofa like function by another business entity. There must be a transfer from 
the predecessor of the essential elements of the business as a block or as a “‘going concern.” 
A business is not synonymous with its customers or the work it performs or its employees. 
Rather, it is the economic organization which is used to attract customers or perform the 
work. The Legislature could have provided for the continuation of bargaining rights when- 
ever there is a continuity of the work performed, but it did not do so. Bargaining rights are 
continued only when the employer transfers his business. The use of the active verb and pos- 
sessive pronoun is not insignificant. 


45. TAP’s business involved several components. Most important, there was the 
“know how” to frame a successful bid in order to acquire and keep the contract. This in- 
volves the ability to digest the mass of statistical data appended to the invitation to tender 
(air passenger volumes, parking volumes, etc., broken down on various bases), the ability to 
project an accurate estimate of cost and the ability to implement an efficient management 
and cost control system. These skills were apparently embodied in the person of A.S. Black 
(just as in Thunder Bay Ambulance they were embodied in the person of D.L. Rudyke) and 
they remain with TAP (which may still be able to regain its old position.) Metropolitan was 
engaged in a similar, parallel business long before 1978 and, in its own right, possessed the 
business expertise and ‘“‘know how” required to run the parking lot. Metropolitan is a well 
established organization and needed only to hire additional employees to work at its new lo- 
cation. No doubt it was convenient for Metropolitan to hire TAP’s employees (and, but for 
the unusual selection process which it adopted, and to which we will refer infra, it might 
have hired more); but there is no evidence that there was any pre-arranged plan for so do- 
ing, or that any of them were approached until well after Metropolitan had established itself 
as the successful bidder. Nor is there any evidence that Metropolitan’s business would be 
much different if they had never been hired or resigned en masse tomorrow. In the circum- 
stances of this case, we cannot find that TAP has transferred to Metropolitan either its 
“business” or economic organization, or a viable “‘part”’ of its business which Metropolitan 
could then “‘carry on” in order to derive new revenue or financial reward. Even if we accept 
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that in the service sector tangible assets are relatively less important, and we adopt the anal- 
ysis of the Board in Thunder Bay Ambulance, we simply cannot find, on the evidence, that 
there is a transfer and continuation of TAP’s organization. At most, Metropolitan has hired 
a number of individual employees who had become redundant to a contracting business en- 
terprise. For the reasons which we have already given, we do not think that their re-employ- 
ment by Metropolitan in jobs similar to those they occupied at TAP is sufficient to establish 
that there has been a transfer of TAP’s “business” to Metropolitan. Metropolitan was, and 
is, a successful competitor. It competed “‘for TAP’s business”’ in a colloquial sense, but it did 
not acquire all or part of TAP’s business within the meaning of section 55. 


46. In reaching our conclusion we are not unmindful of the rights of the employees 
and their union, nor have we rejected the applicant’s contention that the ‘‘mischief’’ present 
here is virtually identical to that which section 55 is designed to remedy. There is no doubt 
that the periodic retendering of the management contract can frustrate the employees’ 
established collective bargaining rights, threaten their job security, and significantly under- 
mine the possibility of establishing a stable collective bargaining relationship at the parking 
location. The need to continually reorganize the individuals employed at the site not only 
poses a problem for the trade union, but also for the Federal Government and any previ- 
ously unorganized subcontractor who becomes the successful bidder. There may well be a 
new application for certification, a new round of bargaining and threat of industrial conflict 
and disruption of service each time a new employer takes over. This is obviously not the in- 
tention of the parties (indeed, the Federal Government has attempted to ensure a measure 
of equity and stability by requiring adherence to an established “‘fair wage’”’ schedule) but it 
will be the result of the transaction where the circumstances are similar to those existing in 
the present case. And, for the reasons which we have already set out, we do not think sec- 
tion 55, as presently drafted, can cover the situation. To so hold, in the present case, would 
be to root bargaining rights in the location, the employees or the work, rather than “the 
business.’’ Whatever may be the case in other subcontracting situations, we do not think the 
change of subcontractors in the circumstances of this case constitutes a transfer of a business 
from one to the other. 


47. We turn now to the section 79 complaint. We are satisfied that, in rejecting the 
grievors’ request for employment, the respondent did not specifically advert to their union 
activity. We are also satisfied that, if TAP’s employees had not supported a trade union their 
applications for employment would have been considered on their merits. The method of 
“random selection” was chosen because the company was aware of the employees’ trade 
union affiliation and wanted to hire as few of them as possible. This would weaken the link 
with TAP in any subsequent successor rights application, and would make it less likely that, 
even if there was no successor rights finding, the entire mass of union supporters would be 
acquired. The company could not reject TAP employees outright without signalling its true 
intention, nor could it employ a rational employee selection process, since a consideration 
of the employees’ skills, ability or experience would inevitably result in hiring the bulk of 
TAP’s work force. If Metropolitan acquired virtually all of TAP’s work force this would be a 
factor to be considered on a section 55 application but, equally important, it would be ac- 
quiring a work force with proven union sympathies which the union would be readily able to 
reorganize and certify. There are many business reasons why an employer might wish to re- 
ject the established work force, but none were sustainable in the present case. 


48. The situation of the grievor highlights the issue. We have the uncontradicted evi- 
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dence of Mrs. Parkinson, the general manager of both TAP and Metropolitan, that the 
grievors were capable employees, whom she would not hesitate to hire. She testified, and we 
accept this testimony, that their trade union activity would have no effect on her decision. 
The same cannot be said for the decision making of Mr. David. He was obviously concerned 
enough about the possibility of the operation becoming unionized that he consulted counsel 
about it, and thereafter he refused to consider criteria which a reasonable business man 
would have considered, but which, in this case, were correlated with the individuals’ trade 
union affiliations. This is a more subtle form of discrimination than an outright refusal to 
employ TAP’s employees; but for many individuals it had exactly the same effect. They 
were denied the opportunity for a fair appraisal of their application for employment solely 
because they were trade union supporters. In our view this is the only reason why an em- 
ployer would go through the process of soliciting applications which list an employee’s train- 
ing experience and references, conduct personal interviews of the applicants, but then hire 
at random. We do not suggest that Metropolitan was required to hire TAP’s employees, or 
even give overriding weight to the applicants’ past experience with TAP. The respondent 
was entitled to hire what it considered to be a qualified work force and to unilaterally set 
terms and conditions of employment. What the respondent is not entitled to do is to exclude 
from its considerations relevant criteria (and, therefore, persons, from employment) solely 
because of an anti-union motivation. 


49, There remains the question of remedy. In framing a remedy the Board must at- 
tempt to put the grievors into the same position as they would have been in had there been 
no breach of the Act. This would be a difficult task in the present case since, as we have said, 
all of the TAP employees, including the grievors, have been denied a chance for a fair ap- 
praisal but would not necessarily have been hired even if such appraisal had been carried 
out. We have neither the evidence, nor the inclination, to speculate about the results of such 
appraisal or to “‘second guess”’ the respondent’s decisions. We do, however, have the une- 
quivocal evidence of Mrs. Parkinson that the grievors were capable employees whom she 
would not hesitate to hire. Mrs. Parkinson repeated this assessment on the date of the hear- 
ing when, it might be noted, the grievors again requested employment. Thus, with respect to 
the grievors, we need not speculate. We are satisfied that had the respondent adopted a hir- 
ing system free from anti-union motivation the grievors would have been hired in the first in- 
stance. We therefore direct that the grievors be hired forthwith and compensated for any 
and all losses since June 1, 1979 — the date on which Metropolitan commenced operations. 
This compensation award is, of course, subject to the usual rules respecting mitigation and 
the Board will remain seized in the event there is any difficulty in calculation or implementa- 
tion. 
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1050-79-R United Brotherhood of Carpenters and Joiners of America, 
Applicant, v. Norcan Developments Ltd., Respondent, v. Group of 
Employees, Objectors. 


Certification - Membership Evidence — Petition - Objectors alleging purpose of member- 
ship card misrepresented — Allegations of misrepresentations and extortion not established by evidence 
— Employer and objectors discussing opposition to union 


BEFORE: R. A. Furness, Vice-Chairman, and Board Members H. J. F. Ade and O. Hodg- 
es. 


APPEARANCES: W. Dubinsky, W. Sherman and Kai Pedersen for the applicant; Kornelius 
Ens for the respondent; Arthur Kampen and Thomas James for the objectors. 


DECISION OF THE BOARD; December 13, 1979 


iG The Board finds that the applicant is a trade union within the meaning of section 
1(1)(n) of The Labour Relations Act. 


2: The Board further finds that this is an application for certification within the 
meaning of section 108 of The Labour Relations Act. 


3: The Board further finds that all carpenters, carpenters’ apprentices and construc- 
tion labourers in the employ of the respondent in the District of Kenora, including the Patri- 
cia Portion, save and except non-working foreman, and persons above the rank of non- 
working foreman, constitute a unit of employees of the respondent appropriate for collec- 
tive bargaining. 


4. The Board heard evidence and argument with respect to the origination, prepara- 
tion and circulation of two statements of desire which were filed in opposition to this appli- 
cation and also with respect to allegations of improper or irregular conduct on the part of 
William Sherman, a representative of the applicant. More specifically, it was alleged by Ar- 
thur Kampen, one of the objectors, that Mr. Sherman gave him the impression that he was 
required to sign an application for membership in order to avoid conflict with the local Car- 
penters’ union and that the signing of this application for membership did not mean that he 
was joining the union. The signing of the membership card was represented, according to 
Mr. Kampen, as being for his own protection while he was working in the Kenora area. 


BY, The applicant denied these allegations of improper or irregular conduct and fur- 
ther denied misrepresenting the nature and purpose of signing the application for member- 
ship in the applicant. 


6. The two objecting employees, Thomas James and Arthur Kampen, gave evidence 
before the Board. William Sherman, the applicant’s business representative, and Kai Peder- 
sen, an area steward for the applicant, were called as witnesses by the applicant. 


ip There is nothing in the evidence which indicates that Messrs. James and Kampen 
signed applications for membership in the applicant against their will. The question to be an- 
swered is whether there was a misrepresentation of the nature of the documents signed by 
these two men and the purpose for signing such documents. 
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8. Messrs. James and Kampen each signed a combination application for member- 
ship and receipt with respect to the applicant at the instigation of Mr. Sherman. At this time 
Mr. Sherman was accompanied by Mr. Pederson. During the course of the hearing the atti- 
tudes of Messrs. James and Kampen to Mr. Sherman was extremely hostile and on ocassions 
even belligerent. These attitudes appeared to have developed after the signing of the combi- 
nation applications for membership and receipts. At the time of the signing, relations 
among the four men appear to have been not unfriendly. 


9. In considering the evidence of the four men, the Board notes that Messrs. Sher- 
man and Pederson gave their evidence in a coherent manner and that their credibility was 
not shaken on cross-examination. On the other hand, Messrs. James and Kampen gave their 
evidence in a manner that was often argumentative and belligerent. On cross-examination a 
number of inconsistencies were exposed in their evidence. For example, in giving his evi- 
dence-in-chief, Mr. James said that he did not know he was joining a union. In cross-exami- 
nation, however, Mr. James stated that Mr. Sherman asked for his name and address and at 
the same time stated that he would like to have Mr. James and Mr. Kampen in his union. 
Mr. James also added that, “‘He signed us up. He explained the big area the union cov- 
ered.”. In another critical area of the evidence Mr. James testified that he and Mr. Kampen 
did not know what they were signing because Mr. Sherman covered the upper part of the 
document when they signed. The Board notes that even in the two places where Mr. James 
signed the words “‘signature of applicant” appear. 


10. Mr. Kampen, on the other hand, in his evidence dealt with the impressions that he 
received during the conversation with Mr. Sherman. He had the impression that he should 
just sign the document and also had the impression that it would be like a temporary work 
permit to avoid any confrontation. Mr. Kampen offered no reasonable basis for his impres- 
sion. He never stated that the words “‘work permit’? were used. Mr. Kampen informed the 
Board that Mr. Sherman asked for his address and telephone number and then informed the 
Board that Mr. Sherman had not asked for his telephone number. Mr. Kampen also testified 
that he filled out the blank spaces on the document only to subsequently change his testi- 
mony and admit that Mr. Sherman filled out the blank spaces on the document. Mr. Kam- 
pen also testified that Mr. James and not Mr. Sherman held his own document while he 
signed it. This is in direct conflict with Mr. James’ testimony that Mr. Sherman covered the 
upper part of the document when he signed it. 


jt Messrs. James and Kampen also gave evidence concerning the origination and 
preparation of their statements of desire in opposition to this application. It is clear that 
there was discussion about this application, the applicant, the evidence of membership and 
the employees’ response between Messrs. James and Kampen and the owner of the respon- 
dent, Harold Barg. 


12 Mr. Sherman testified that he used the word “protection” in speaking to Messrs. 
James and Kampen but only in the context of advising them not to tell their employer that 
they had signed applications for membership in the applicant until after certification be- 
cause their boss might fire them. Mr. Sherman also testified that he informed Messrs. James 
and Kampen that he would be making an application for certification. 


13, It appears to the Board that the testimony given by Messrs. Sherman and Peder- 
sen is to be preferred to the testimony of Messrs. James and Kampen. There were a number 
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of inconsistencies in the testimony of Messrs. James and Kampen. The testimony of these 
two men, in our view, was, for the most part, a product of vivid imaginations and an impres- 
sion of the circumstances surrounding their signing of applications for membership and re- 
ceipts in the applicant which is not borne out by the surrounding circumstances. In particu- 
lar, we find that Mr. Sherman was not engaged in selling protection to Messrs. James and 
Kampen. Quite apart from the finding on the evidence before it that Mr. Sherman was not 
engaged in extortion, the very circumstances surrounding the signing of the applications for 
membership make it unlikely. Firstly, would an extortionist give his victims a signed receipt 
and, secondly, would an extortionist likely be satisfied with merely obtaining the sum of two 
dollars? We think not. 


14. On the issue of the voluntariness of the two statements of desire, the Board is not 
prepared to accept the evidence of Messrs. James and Kampen that it was their own idea to 
oppose this application for certification. There are serious issues of credibility which affect 
the evidence of these two men and, in our view, Mr. James put his finger on it when he said 
that, ““The reason we are here is because the company does not want the union and we don’t 
want the union’’. In addition, other remarks by Mr. James spoke volumes about discussions 
with the respondent in the event that the Board issued a certificate to the applicant. He 
stated that, ‘“The whole matter should be dropped. Even if the company is certified, it would 
be a matter of my partner and I taking a subcontract. There’s no benefit to the union. It 
would lead to hardship all round.”’. 


1S. In summary, the Board finds that the two employees knowingly signed applica- 
tions for membership in the applicant. In addition, the Board is not prepared to find that 
their statements of desire represent their voluntary wishes. 


16. The Board is satisfied on the basis of all the evidence before it that more than fifty- 
five per cent of the employees of the respondent in the bargaining unit, at the time the appli- 
cation was made, were members of the applicant on September 25, 1979, the terminal date 
fixed for this application and the date which the Board determines, under section 92(2)(j) of 
The Labour Relations Act, to be the time for the purpose of ascertaining membership under 
section 7(1) of the said Act. 


1a: A certificate will issue to the applicant. 
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1004-79-U United Steelworkers of America, Complainant, v. Radio Shack, 
Respondent. 


Collective Agreement — Damages — Duty to Bargain in Good Faith — Interference in the 
Trade Union — Company violating several provisions of Act —- Offering voluntary revocable check-off of 
dues — Whether maintaining minimum statutory position on union security bargaining in bad faith — 
Broad remedial order issuing - Damages awarded to Union and Employees 


BEFORE: George W. Adams, Chairman, and Board Members C. G. Bourne and O. Hodg- 
es. 


APPEARANCES: James Hayes for the Complainant; R. A. Werry for the Respondent. 
DECISION OF THE BOARD; December 5, 1979 
le The Respondent’s name is amended in the complaint to read Radio Shack. 


2 The Complainant brings this complaint on behalf of itself and all employees in the 
bargaining units it represents at the Respondent’s distribution centre in Barrie, Ontario. It 
complains that the employees and their union have been dealt with by the Respondent con- 
trary to sections 14, 56, 58, 59, and 61 of The Labour Relations Act. The relief requested is 
substantial. The Complainant’s request was set out in Schedule “‘A” to its application. 


“SCHEDULE ‘A’ 
The Complainant requests that the Board order the following relief: 


1. Declaration that the Respondent has violated The Labour Rela- 
tions Act. 


2. That the Ontario Labour Relations Board determine all outstand- 
ing issues and direct that the parties execute a collective agree- 
ment. 


3. In the alternative, that the Ontario Labour Relations Board ap- 
point an arbitration board to determine all outstanding issues, and 
direct that the parties execute a collective agreement incorporat- 
ing the terms settled by the aforementioned arbitration board. 


4. Inthe further alternative, that the Complainant union be compen- 
sated for all its organizing, negotiating, strike administration, and 
legal expenses associated with its attempt to pursue its statutory 
rights in connection with Radio Shack. 


5. Inthe further alternative a direction that the Respondent bargain 
in good faith with the assistance of mediation. 


6. Such further and additional relief as counsel may advise at the 
hearing and the Board sees fit to grant.” 
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nF This request was amended by the Complainant’s counsel at the beginning of the 
hearing. The amendment consisted of five additional requests: 


“1. A notice be posted in the Respondent’s plant announcing to all the 
employees that the Respondent had violated The Labour Rela- 
tions Act and that it undertakes not to in the future. 


2. The same notice be mailed to every employee in the bargaining 
units on the date the Board’s decision is rendered and at the Re- 
spondent’s expense. 


3. The Complainant be provided by the Respondent with access to 
bulletin boards in the plant where notices to employees are com- 
monly posted. 


4. The Complainant be provided with access to the Respondent’s 
plant to address, on company time, all employees in the bargain- 
ing units who may be in the plant. 


5. The Respondnt provide the Complainant with a mailing list con- 
taining the name and address of every employee in bargaining 
units the Complainant represents and to keep this list updated un- 
til the passage of one year.” 


4. Counsel for the Respondent took the position that the relief requested was either 
beyond the Board’s jurisdiction or irrelevant to the issues properly before the Board. As a 
general matter, it took exception to all particulars relating to events more than a year re- 
moved from August 9, 1979, the time at which the Complainant commenced a lawful strike 
against the Respondent. The Complainant, in reply, submitted that the Respondent’s most 
recent conduct during negotiations could be fully understood only in the context of its entire 
relationship with the Complainant and its supporters from the time the Respondent’s em- 
ployees were first organized. The Board reserved its decision on the actual relevance of the 
proposed evidence and ruled that it was prepared to admit the evidence on the basis of “‘ar- 
guable relevance’. 


ny The history of this case is considerable. Radio Shack is a division of Tandy Elec- 
tronics Limited (Alberta) which in turn is a wholly owned subsidiary of Tandy Corporation, 
Forth Worth, Texas - a company engaged in the manufacturing and retailing of stereo and 
other electronic equipment on a worldwide basis. This collective bargaining relationship is 
very recent in origin. It is also fair to say that its establishment was subject to considerable 
litigation before this Board and the courts. The present application arises out of the Com- 
plainant’s attempt to negotiate a first collective agreement with the Respondent. 


6. The Complainant relies on all the legal findings in the earlier cases between these 
parties before the Board on the basis of the doctrine of res judicata. It was submitted that di- 
rect authority for our power to do so arises out of one of these earlier cases where the Board, 
in an application for certification by the Complainant under section 7a, relied upon findings 
of fact and law made in a preceding section 79 complaint before another panel of this Board. 
The Respondent challenged the propriety of doing so in the Supreme Court of Ontario, and 
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by a unanimous decision of that Court, the Board’s decision was upheld. (See Tandy Elec- 
tronics Limited v. United Steelworkers of Ameriva and The Ontario Labour Relations Board 
(1979), 79 CLLC 914,216. 


ds The history to this application begins with a decision of the Board dated Septem- 
ber 27, 1978, written reasons being issued October 12, 1978 (Board File No. 274-78-U). 
That decision dealt with complaints under section 79, wherein it was alleged that five em- 
ployees had been dismissed by the Respondent contrary to sections 56, 58 and 61 of The La- 
bour Relations Act. Evidence before that panel, and confirmed by evidence before this pan- 
el, established that the complainant’s campaign to organize the employees of the 
Repondent at its Barrie facility formally began in March of 1978. Meetings with employees 
were held on April 17th, 24th and May 1st of 1978. The employees were terminated on May 
3rd. The Board found that two of these employees (Henry North and Stephen Gradon) had 
been discharged in contravention of The Labour Relations Act. Both employees were rein- 
stated into the employ of the respondent with the direction that they be compensated for 
their monetary losses. Subsequently, the Complainant alleged that the Respondent was in 
wilful non-compliance of the Board’s decision. Explaining that North had found employ- 
ment elsewhere, the Complainant proceeded only on its non-compliance complaint with re- 
spect to Gradon. By decision dated December 4, 1978, [1978] OLRB Rep. Dec. 1128, the 
Board found that the Respondent had failed to restore Gradon to his previous job as di- 
rected and at paragraph 19 of its decision observed: 


“In the Board’s view Gradon in presenting himself for employment on 
October 2nd, and in accepting the assignments given him between Oc- 
tober 2nd and 18th, and in endeavouring to have his work assignments 
brought within the terms of the Board’s Order, through discussions 
with his superiors, had acted with mature discretion and had done 
everything which could be reasonably expected of him to facilitate an 
implementation of the Board’s Order. The Respondent employer, on 
the other hand, was embarked on a deliberate course of devising work 
assignments for Gradon such as would isolate him from contacts with 
other bargaining unit employees, and it is this course which is at the 
root of the failure to restore Gradon to his previous job.”’ 


8. By decision dated November 24, 1978, [1978] OLRB Rep. Nov. 1043, the Board 
certified the Complainant as the exclusive bargaining agent for a full-time bargaining unit 
excluding office, sales staff and part-time employees, inter alia, and reserved its decision 
with respect to a unit of part-time employees, pending the receipt of evidence under section 
7a. This decision also reviewed evidence submitted by the Respondent in support of an alle- 
gation that membership support had been obtained by intimidation and coercion. The 
Board concluded that the charges were unfounded. The Board further concluded that it was 
not satisfied that a statement of desire filed in opposition to the certification application rep- 
resented a voluntary expression of those employees who signed it and therefore declined to 
order a representation vote. It held that the Respondent had given its tacit support and ap- 
proval to the circulation of the anti-union petition on company premises during working 
hours. Finally, in that same decision, the Board refused a request by the Respondent to in- 
quire into the Form 8 charges filed by the Complainant holding that it had no allegation be- 
fore it that if proven would support the impeachment of the declarations made in the Form 
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9. The Respondent applied to the Court for judicial review of the Board’s decisions 
dated November 24, 1978 and December 4, 1978. 


10. The application for certification under section 7a for a bargaining unit of part-time 
employees was granted by the Board in its decision of March 29, 1979, [1979] OLRB Rep. 
March 248. Certification under section 7a of the Act is directed at those extraordinary situa- 
tions where employer misconduct has, in the opinion of the Board, eliminated the reliability 
of any representation vote that might be held. In granting the union’s application under this 
section, the Board relied on the earlier unfair labour practice dismissals; the failure of the 
Respondent to comply with the Board’s order in respect of the employee Gradon; and the 
Respondent’s conduct in relation to the circulation of the anti-union petition. It was also 
established that, in violation of the Act, a company foreman warned two bargaining unit 
employees that if the union gained a foothold the company would “‘move out west’’, thereby 
lending substance to rumours to this effect in the plant. The Board also took strong excep- 
tion to the Respondent’s written comment disparaging an examination conducted under the 
Act into the duties and responsibilities of four employees whose inclusion the bargaining 
unit the Respondent had challenged. The examination was conducted by a Labour Rela- 
tions Officer at the direction of the Board as is the Board’s practice. At paragraph 25 of its 
decision the Board wrote: 


“There is no question that the company’s statement was designed to 
give the employees a false impression of the Board’s procedures and, 
more importantly for our purposes, to convey to the employees the em- 
ployer’s disrespect for these procedures. It is the Board’s view that the 
statement, which borders on contempt, served to further erode the con- 
fidence which employees normally have in the processes established un- 
der the Act to guarantee freedom of choice and redress employer viola- 
tions of the Act. The statement must be considered by the Board in 
conjunction with the continuing failure of this employer to comply with 
the Board’s order in respect of the reinstatement of Mr. Gradon in de- 
ciding whether or not, in the context of this organizing campaign, the 
true wishes of the part-time employees would likely be ascertained in a 
secret ballot vote.”’ 


Finally, the Board took notice of the Respondent’s conduct in distributing bright red “T”’ 
shirts embossed on the front with the words, “‘We’re company finks” and on the back with 
“and proud of it’. The Board viewed these actions as “‘a deliberate and unsophisticated at- 
tempt to polarize the workforce...” 


ie The Respondent again applied to the Court to have this decision reviewed and 
this application together with the earlier application pertaining to the Board’s “interim” 
certification of the full-time bargaining unit were dismissed by that Court in its decision of 
August 8, 1979 referred to above. 


122 In accordance with our ruling that the Board would admit evidence relating to the 
Complainant’s organizing campaign, Donald Gallagher was called as a witness by the Com- 
plainant. He is now employed by National Grocers, but was employed by the Respondent in 
the Barrie area as a security officer from March 1977 to September 1978. He and Roy Mur- 
den (who until recently occupied the position of Director of Personnel and Security) had 
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known each other as colleagues in the City of Oakville Police Department, where Murden 
had been a member of that police department’s ‘‘drug squad’’. Gallagher had been very ac- 
tive in undertaking investigations and making arrests in this area of police work and, as a re- 
sult, came to know Murden. After Murden joined the Respondent he apparently ap- 
proached Gallagher with a job offer which the latter accepted. 


i: Gallagher testified that sometime between Christmas of 1977 and spring of 1978, 
Murden told him the Complainant was trying “‘to organize a union with Radio Shack”’ and 
that he was going to hire two employees who would infiltrate the union to obtain informa- 
tion on it. Subsequently, Gallagher saw two employees working at the Barrie plant whom he 
knew had been associated with criminal activity in the Oakville area. Murden told Gallagher 
not to take notice of them so that he would not “‘blow their cover’’. Sometime later he ac- 
companied Murden to the Bar Motel in Barrie where he witnessed a meeting between Mur- 
den and these two individuals. Murden advised them that he no longer required their serv- 
ices and paid them in cash then and there. Gallagher thought the two informants had been 
employed by the Respondent for a total of two weeks, but on cross-examination admitted 
that they might have been employed for as short a period as a day or two. 


14. Gallagher also testified that in the summer of 1978 Murden directed him to photo- 
graph the Barrie Y.M.C.A. parking lot and building entrance because the Complainant was 
convening organizing meetings there. He testified that the purpose of these photographs 
and diagrams was to give guidance to a private investigation firm whom Murden had re- 
tained to take photographs of everyone who attended union meetings. 


iheye During August of 1978 Gallagher observed a woman working in the Barrie plant 
whom he knew as Brenda Thom. He said that she had been one of his informants in Oakville 
and that he approached her at the Barrie plant to confirm her identity. Later, Murden called 
him to his office and told him to stay away from the woman because he had “nearly blown 
her cover’. Murden told him that she had been hired to infiltrate union meetings and to ob- 
serve who was organizing the plant. 


16. Gallagher testified that he had talked to Murden about the Respondent’s labour 
relations on many occasions and Murden, on one such occasion, advised him that he had 
been told “by Fort Worth to get rid of the union, no matter what the cost, even if it cost a 
million dollars’. During one of these same conversations, Gallagher asked him “what 
would happen with the union, with their slim majority’ and Murder said, “‘if they did not 
have a contract within a year, that they could apply to have the union dissoved”’. Murden 
then told Gallagher that the union would not get a contract within a year. 


as Murden asked for Gallagher’s resignation in September of 1978 because of an in- 
cident unrelated to the union and the events surrounding this case. Gallagher testified that 
he did not tell the union anything about these matters until about the time of the last Federal 
election in May of 1979. Counsel for the Respondent cross-examined him extensively on this 
timing. Gallagher admitted that it was possible he might have told “someone” about these 
matters as early as September or October of 1978, but he believed his recollection of when 
he first advised the Complainint was accurate. 


18. Frank Berry is a staff representative of the Complainant and was assigned the re- 
sponsibility for negotiating collective agreements with the Respondent. He has been em- 
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ployed by the Complainant for thirteen years. He served the Respondent with notice to bar- 
gain under section 13 of The Labour Relations Act for the full-time bargaining unit on No- 
vember 30, 1978. By letter dated December 5, 1978 Berry asked the Respondent for certain 
bargaining unit information so that the Complainant could bargain ‘‘from a point of full 
knowledge of all the conditions involved ...”. This letter asked for: (1) a list of all employees 
in the bargaining unit; (2) each employee’s classification; (3) each employee’s seniority 
date; (4) each employee’s wage rate; (5) the details of all fringe benefits, Plant holidays, va- 
cations, medical and insurance plans, stock option plans, etc. This Board has sanctioned 
such requests under the duty to bargain in good faith, ruling that the provision of this kind of 
information helps to avoid “informational strikes” and facilitates informed discussion at the 
bargaining table. In the Board’s view, providing the exclusive employee bargaining agent 
with access to this kind of information is basic to an employer’s bargaining duty, particularly 
when the union is a newly certified bargaining agent. The response of the Respondent was to 
provide the information to the Complainant, but at the same time to disparage the request 
in a memorandum to all of its employees, dated January 9, 1979. This memorandum reads: 


“MEMO TO: ALL HEAD OFFICE EMPLOYEES 
REF: LETTERS FROM TRADE UNION 


Attached are copies of correspondence the Company has received from 
the union. 


(a) Letter of November 30, 1978, demand to bargain. 


(b) Letter of December 05, 1978, request of personal information of 
full time employees. 


The Company must supply the information or again be attacked by the 
union. Up until present your income, your job, and your personal employ- 
ment information has been confidential. This information now has to be sent 
to the union so Gaye Lambe can go back on radio, television and the news- 
paper and fell all. The Company is sorry to have to release this previously con- 
fidential information, but it has no choice in the matter. 


As has been Company policy we will continue to keep you informed. 
The Management” 
19. The Complainant subsequently sent a copy of the proposed collective agreement 
to the Respondent to commence bargaining. By memorandum dated January 11, 1979, the 
Respondent communicated the following information to all of its employees, attaching a 
copy of the Complainant’s initial proposals. 


“TO: ALL HEAD OFFICE EMPLOYEES 


Well, here it is! From the attached letter you will note the Company has re- 
ceived the demands of the union. 


We are enclosing both the letter received and the demands. Note page 3, 
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article 6 - “6:01 It shall be a condition of employment that all members must 
become and remain members of the respective union in good standing.” 


Management bets they mean EMPLOYEES instead of members. 


We have told you before and we tell you again — no one has to be a union 
member TO WORK AT RADIO SHACK - NOW or EVER. 


No One —- NOW or EVER has to pay TO WORK AT RADIO SHACK, 
read article 6:02. 


This is Canada. You are free to work without paying Gaye Lambe or the 
United Steelworkers of America any money. 


Again — if you want to join a union — you are free to. If you do not want to — 
you do not have to. 


You will note we have suggested one of three days to commence collective 
bargaining with the union at the Holiday Inn at Barrie. Tuesday, 16th of Jan- 
uary, 1979, or Wednesday, 17th of January, 1979, or Friday, 19th of January, 
1979: 
The Management” 
20. The first negotiation meeting between the parties was held on January 19, 1979 
and the Respondent sent another “‘newsletter”’ about this meeting bearing the same date to 
all the employees. The letter reads: 
“January 19, 1979 
TO ALL HEAD OFFICE EMPLOYEES 


The first negotiation meeting lasted from 10:00 A.M. to 12:20 P.M. Janu- 
ary 19, 1979. 


The Union demands were explained and the following revealed: 


1. Article 2.01 The demand was to cover part-time employees as well as 
full time. The Labour Board has not given the Union this right. 


2.  Article6.02 The Union dues are now known: 


(i) For full time employees — 2 hours of your gross earnings per 
month. 


(ii) For part-time employees — 1.15% of your gross earnings per 
month. 


(iii) Additional ‘Fees and Assessments” were not explained. 


3. Article 17.03(B) 
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17.03(C) Management said they would never consider these because 
our housewife programme and part-time employees would have to be 
discharged. 


4. The Union has demanded to include all Truck Drivers — (over 20 driv- 
ers) to be included in the Bargaining Unit. 


5. The Union refused to take turns to pay for room for negotiations. They 
claim they have no money. 


The next negotiation meeting is be held Friday, February 16, 1979 at 10:00 
A.M. at the Department of Labour in Toronto. 


The Management” 


Zl. After the second meeting, the Respondent sent the following newsletter to all of 
its employees together with its counterproposal. 


“February 16, 1979 
TO ALL HEAD OFFICE EMPLOYEES 


The second negotiation meeting lasted from 10:00 A.M. to 12:20 P.M., in 
the Holiday Inn at Barrie. 


The Company presented the enclosed counterproposal to the Union Bar- 
gaining Committee. 


In return, the Company received the enclosed monetary demands from 
the Union. If the direct wage increase were granted it would mean the fol- 
lowing percentage changes: 


UNION DEMANDS 

Mechanic Start rate + 8%/Top rate -1% 
Maintenance Start rate + 22%/Top rate + 12% 
Maintenance Assistant Start rate +41%/Top rate + 29% 
Technician #1 Start rate +5%/Top rate -3% 
Technician #2 Start rate + 5%/Top rate -16% 
Local Truck Driver Start rate +29%/Top rate + 11% 
Fork Lift Driver Start rate + 20%/Top rate + 12% 
Shipper/Receiver Start rate +31%/Top rate + 19% 
Quality Control Inspec. Start rate +28%/Top rate + 15% 
Order processor Start rate + 18%/Top rate + 15% 
Salvage Clerk Start rate + 26%/Top rate + 11% 
Inventory Clerk Start rate +22%/Top rate + 8% 
Order Pickers Start rate + 26%/Top rate + 11% 
Order Packers Start rate + 27%/Top rate + 12% 
Cafeteria Workers Start rate + 31%/Top rate + 16% 


Does this make sense to you? Why should some employees get a 41% in- 
crease and other employees suffer a 16% decrease? 
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The above percentage demand does not include the cost of Appendix 
‘“‘A”’. Our reply to this was simple — we would be prepared to give a fair in- 
crease to existing rates. We also stated we could not come close to these de- 
mands. 


The Union claims all employees should get $12,000.00 per year as any- 
thing less is poverty. 


In addition to all of this — 


The Union is now trying to take the shirt off your back. They are claiming 
the Company should not have given out “T”’ shirts. They have run to the La- 
bour Board and filed an application against the Company. We will have the 
hearing to defend this accusation on Tuesday, February 20, 1979 at Toronto. 


Management will try and keep the shirt on your back. 
REMEMBER THE STEELWORKERS JACKETS? 


There will be a new supply of “‘T”’ shirts available at the Personnel Office 
on Wednesday, February 21, 1979. These “‘T”’ shirts are available to anyone 
who wishes to have one. (This means everyone — even union employees.) 


The next meeting to negotiate is scheduled for Monday February 26, 1979 
at 6:00 P.M., in the Holiday Inn at Barrie. 


As usual, we will keep you advised. 
The Management”’ 


22. The Complainant drew the Board’s attention to the following provisions in the 
Respondent’s counterproposal: 


“ARTICLE RELATIONSHIP 


.01. The Union shall not by itself, its officers, members or agents, directly 
or indirectly, intimidate or coerce, or attempt to intimidate or coerce, any 
employee or employees into membership in the Union or otherwise, or so- 
licit membership in the Union, collect union dues or engage in union activity 
on company time or during working hours, or hold meetings without the per- 
mission on the company premises. Violation by an employee of any of the 
foregoing shall be deemed just cause for immediate discharge of such em- 
ployee by the Company. 


.02 There shall be no distribution, release or printing, oral or otherwise by 
the Union, its officers, members or agents, naming or referring by suggestion 
or innuendo therein the Company or any of its officers, officials or agents, or 
any of its employees during the term of this agreement without written au- 
thorization by the president of the Company prior to any such distribution or 
release or printing. Any such breach hereof shall from the subject of a griev- 
ance and proceed immediately to a Board of Arbitration without first ex- 


hausting the grievance procedure. Proof of such breach may be made to the 
Board of Arbitration by filing of the document transcript or release with the 


Board. 


The decision of the Board shall be as follows: 


(a) 


(b) 


an order directing the Union to cease such action and a written 
public statement withdrawing the earlier release in the same form, 
and, 


and order the trade union pay as damages to the United Appeal of 
Barrie a sum of not less than $5,000.00 and not more than 
$10,000.00 for each day following the release, printing or oral 
statement until such withdrawal is made. 


RULES AND REGULATIONS 


VIOLATIONS: 


For violation by any of the following, an employee shall, for the first of- 
fence, be warned in writing; for a second offence, suspension of not more 
than three (3) days; for a third offence, discharge — 


(a) 


(h) 


(k) 


(I) 


Failure to advise the Company of correct address; 


Failure to identify yourself if requested by a watchman or Com- 
pany official; 


Failure to be in your department ready for work at starting time 
and to remain at work until quitting signal is given; 


Failure to care for Company tools and equipment; 
Failure of employee to maintain quality workmanship; 


For spending unnecessary long or repeated periods in rest rooms, 
at drinking fountains, or in First Aid Room; 


Failure to maintain reasonable production; 
For throwing any articles or engaging in horseplay; 
For eating lunches other than at lunch period or at rest period; 


For loitering in any department or preventing another employee 
from working; 


For selling any chances or promoting any games of chance or gam- 
bling of any kind; 


For failure to observe “‘Safety Rules and Regulations’. 
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An employee shall be subject to immediate discharge for violation of any 
of the following: 


(a) Theft of any Company property or any person’s property; 
(b) Deliberate damage or waste of Company property; 


(c) Insubordination or failure to follow any instructions of a Supervi- 
sor or Company official, except where it may endanger safety; 


(d) Entering the plant in an impaired condition or bringing any intoxi- 
cant on the property; 


(e) Giving any false statements or refusing to complete any Company 
or government forms; 


(f) Fighting on Company property; 


(g) Deliberately punching another person’s time card or changing any 
reading on a time card; 


(h) Forsmoking in any place where smoking is prohibited; 
(i) Repeated tardiness or absence without permission; 
(j) Walking off the job without permission; 


(k) The distribution of pamphlets, newspapers, or printed material on 
premises of the Company without first obtaining approval from 
the Company. 


NOTE: It is impossible to list all the situations in which disciplinary ac- 
tion will be necessary, and the above list while no all-inclusive will be 
changed when necessary by Management. 


A change may be effected by sending by registered mail to the office of the 
Union the change to the rules with the appropriate penalty. 


Any alteration, addition or deletion in the aforementioned manner shall 
have the same effect as it being included in the collective agreement for the 
purpose of alteration of penalty by a Board of Arbitration. Under the provi- 
sions of Section 37(8) of the Labour Relations Act. 


Employees are not to enter the premises more than fifteen (15) minutes 
before starting time and must leave the premises not later than fifteen (15) 
minutes after official quitting time.” 


Pee By letter dated April 9, 1979, the Complainant served the Respondent with notice 
to bargain in respect of the Respondent’s part-time employees, indicating its hope to include 
these employees in the negotiations then under way. 
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24. Berry testified that little or no progress was made in the negotiations until the Re- 
spondent retained another lawyer to represent it in bargaining in early June. He testified 
that the subsequent progress that was made related to the settlement of a great deal of con- 
tract language, but that by August of 1979 five outstanding central issues were still on the 
bargaining table and he believed the Respondent’s position on these items was designed to 
preclude the signing of an agreement. These issues were identified as: (1) a new set of “rules 
for personal conduct” the respondent wanted incorporated into the collective agreement; 
(2) a provision permitting the transfer of employees for up to six months without regard to 
seniority; (3) a wage proposal containing an 83 cent range between the minimum and maxi- 
mum wage rates for all classifications regardless of the skill content of the classification to be 
administered by the respondent on the basis of merit; (4) a provision that would permit the 
fining of the Complaintant if it mentioned the Respondent’s name without permission (the 
above reproduced “‘Relationship”’ clause); and (5) the Respondent’s insistence on the vol- 
untary check-off of union dues (referred to by the parties as “union security’). 


. The transfer clause takes the following form: 


““A ‘temporary transfer’ is defined as a transfer of an employee from 
one classification to another classification or from one department or 
[sic] another department for a period not to exceed six (6) months. The 
Company may ‘temporarily transfer’ an employee without regard to the 
employee’s seniority and without regard to job posting and bidding.” 


26. By August the article entitled “Rules for Personal Conduct”’ had been modified to 
include the following preamble along with the application of a four- -step progression of pen- 
alties from verbal warning to dismissal for some thirty-nine categories of possible employee 
misconduct. 


“The purpose of the following rules and regulations is to define and 
protect the rights of all employees and to insure the orderly operation 
of the plant. Rules For Personal Conduct will be enforced by Manage- 
ment in order to maintain safe working conditions and conduct on 
Company premises. 


The following chart of penalties for violations is intended as a guide 
under ordinary circumstances. Every effort will be made to administer 
the penalties with fairness. 


The step at which action begins is determined by the rule and is listed 
along with successive steps for continued violations. Each additional vi- 
olation calling for the same or lower step results in moving to the next 
higher step.” 


2a However, the intended legal result of this provision continued to be the avoidance 
of review by arbitration of any imposed penalty once the Respondent established the occur- 
rence of misconduct by proper proof. 


28. The following job classifications to which the range of wage rates applied was set 
out in the respondent’s first wage proposal made on July 24, 1979, almost eight months after 
the Complainant delivered its notice to bargain: 
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“WAGES 
GENERAL 
Description Grade Min. Max. 
Cafeteria 1 3.88 4.74 
Picker/Packer BM 4.12 4.96 
Order Processor — 

Parts 2 4.12 4.96 
Ident. Clerk — 

Parts 2 4.12 4.96 
Picker/Packer Verifer 3 4.37 521 
Stockhandler 

General 3 4.37 ayy 
Co-ordinator — 

Parts 4 4.59 5.44 
Co-ordinator — 

Whse. 4 4.59 5.44 
Stockhandler 

Shipping/Receiving 5 4.84 5.68 

SKILLED 

Q.C. Modifer 3 4.37 peal | 
Q.C. Inspector, Jr. 3 4.37 eA 
Clerk 5 4.84 5.68 
Forklift Operator 6 5.06 5.92 
Maintenance 6 5.06 5.92 
Q.C-. Inspector, Sr. 6 5.06 92 
Driver — Local Van i 5.30 6.15 
Leadhand 8 5.54 6.39 
Assistant Mechanic 9 6.94 7.80 
Technician, Jr. 9 6.94 7.80 
Driver — 

Shunt 10 7.19 8.04 
Mechanic 11 8.84 9.76 
Technician, Sr. it 8.84 9.76 
Drivers — Transport Not Applicable 


Minimum to maximum six (6) increments — three (3) months, six (6) months, twelve (12) 
months and annually thereafter. Subject to objective performance evaluation. Drivers — 
transport to be increased pro-rata.” 


29. Also in issue between the parties in August was the Respondent’s insistence on 
the incorporation of an ‘‘Absenteeism and Tardiness”’ policy into any collective agreement. 
This policy set out a check list of possible reasons for absence and specified those for which a 
measure of excessive absenteeism would be applied together with a code of discipline. 


30. On the issue of union security Berry testified that by the second or third meeting 
the Complainant had moved from a “‘union shop” proposal to a request that all employees 
in the bargaining unit pay union dues and that those employees who had signed union mem- 
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bership cards remain as union members. Berry testified that on the issue of ‘“‘Rules and Reg- 
ulations”’ the Complainant took the position that the Respondent had ample authority to 
promulgate rules of conduct, but the Complainant was opposed to the universal restriction 
on an arbitrator’s powers of penalty substitution by incorporating such rules into the collec- 
tive agreement. Berry also testified that the Respondent had never officially relented in its 
position on the so called ‘“‘Relationship”’ clause until the Complainant received the Respon- 
dent’s reply to the instant complaint wherein it advised this Board that “‘the Company, some 
time before the breakdown of negotiations, had dropped the ‘relaltionship clause’ ...”’. 


Al: Berry explained that, against the background of this employer’s anti-union con- 
duct, the Respondent’s position on each of the outstanding items made it impossible for the 
Complainant to do anything other than call a strike. In his view, the Respondent’s voluntary 
check-off proposal would require union supporters to identify themselves to the company 
and, once identified, there was the risk that these employees (1) would not receive the dis- 
cretionary wage increases envisaged by the Respondent’s wage proposal; (2) would be 
transferred without their consent under the Respondent’s temporary transfer proposal; and 
(3) would be disciplined under the Respondent’s restrictive personal conduct rules. Signing 
a collective agreement containing the relationship clause would permit the fining of the 
union almost ‘‘at will’’ he further testified. By letter dated August 17, 1979 addressed to 
Bruce Binning, the Respondent’s new counsel, Berry renewed an earlier request offering to 
submit all outstanding differences to binding arbitration. Binning replied by letter dated 
August 21, 1979 stating that his law firm did not agree with the arbitration of industrial dis- 
putes and that he would not be recommending the offer to his client. 


32: At the conclusion of his testimony-in-chief, Berry told the Board that the conduct 
of the Respondent had completely demoralized the members and supporters of the Com- 
plainant and many had now quit the company’s employ. 


33: On cross-examination, he admitted that Binning asked him to point out those 
rules of conduct the Complainant objected to and that he would discuss them with his client. 

However, Berry insisted that the rules should not appear in the collective agreement. He 
agreed that there had been negotiating meetings with the Respondent on June 7, 14 and 29; 
on July 4, 24 and 26; and on August 8, 1979. He also agreed that many things had been 
agreed to during these meeting (i.e. many pages of contract language). He agreed that the 
Respondent was willing to allow the denial of merit increases to be the subject matter of a 
grievance, but said that this was meaningless because an arbitrator would be reluctant to 
substitute his judgment for management’s. He did not recall the company offering to as- 
sume the burden of proof that its decisions were without discrimination, but he agreed that 
he was not told that the company’s proposal for a merit system was its final position. With re- 
spect to the relationship clause, he said that he had never discussed it with Binning. Binning 
took over the negotiations for the Respondent in early June and Berry said the last time the 
clause was discussed was in February. He agreed that the union’s proposals of July 24 and 
July 26 and its special meeting notice of July 31, 1979 made no mention of the relationship 
clause. He explained that at those times he had forgotten about the clause and may have as- 
sumed that the company had dropped the clause. However, in reviewing all outstanding 
items on August 8th he came across that proposal and realized it had never been officially 
withdrawn. On August 8th, the parties did not have a face to face negotiating meeting, but 
as a result of information received that day he honestly believed the issue was still on the 
bargaining table. On the first day of the strike, and many times subsequently, there had 
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been reports in the newspaper that the issue was still in contention between the parties and 
at no time was he advised by the Respondent that the issues was no longer being pursued. 


34. Berry agreed that most if not all of the progress in the negotiations was made after 
the arrival of Bruce Binning and that by August 8th the parties had narrowed their differ- 
ences to the five outstanding items listed above. He said that many documents had been ex- 
changed on the seniority provision containing the transfer clause with various alterations. 
He told the Respondent’s counsel that the .83¢ spread in wages left too much discretion in 
the hands of the Respondent’s foremen. He said the vast majority of the jobs could be 
learned in a short period of time and that therefore the spread was much too large. He said it 
would have been a different matter had the merit increases been only five cents. 


3D: Berry recalled a meeting in July (probably July 4th) with Binning, Steward Gor- 
don, the Respondent’s American lawyer, and Fraser Keene, the mediator of record. Berry 
indicated at this time that he would be seeking the appointment of a conciliation board and 
the Respondent’s representatives objected. Both Binning and Gordon said they would not 
be able to get any movement on the outstanding issues until the respondent was facing a 
strike. Binning added that in the face of a strike both parties might have to change their posi- 
tions. The meeting adjourned with a ‘“‘gentlemen’s agreement”’ that Keene would time his 
recommendation that no conciliation board be appointed to achieve an August Ist strike 
deadline. Berry also recalled telling Binning that he had yet to demonstrate that the Re- 
spondent was interested in achieving a collective agreement and Binning, in a jocular man- 
ner, replied that anybody who was not getting his own way could make that statement. 


36. The last face to face meeting of the parties was held on July 26, 1979. Gordon 
asked Berry if both the union security and the rules and regulations issues were strike issues 
and Berry replied that they were. Berry went on to say that if the union had to strike, it 
would try to boycott the Respondent’s stores across the country. He also told Gordon “‘if the 
dues shop fell into place, the others would as well’. Keene then arranged a meeting of the 
parties for August 8th for a last attempt to resolve all outstanding items, but the Board was 
advised that no face to face meeting took place on that date and a strike commenced the next 
day. 


37 Florence J. Tims, one of the striking employees, testified that Jack MacDonald, a 
security consultant retained by the Respondent at the outset of the strike, told her and an- 
other employee that some employees had retained a lawyer and were doing the work pre- 
liminary to an application to the Ontario Labour Relations Board for decertification. The 
actual filing of the application had to wait until November or December. He further advised 
them of the percentage of bargaining unit employees who had decided to work in the face of 
the strike. Finally, he told them that the company only needed “‘a certain percentage”’ of the 
employees to decertify the union. Margaret Russell, another striking employee, testified 
that some time in September she spoke with Bob Van Nispen, an executive of the Respon- 
dent company. He told her that there had been quite a bit of damage caused by people (non- 
employees) who were supporting the Complainant’s picket line and parading on it. He then 
mentioned the name of Fred Lee, a husband of one of the Respondent’s employees, and al- 
legedly said “don’t think people don’t know where he lives and that things aren’t going to 
start happening to him’’. The evidence is that a number of people not employed by the Re- 
spondent have appeared on the picket line and that vehicles going into the Respondent’s fa- 
cility have been scratched and have sustained tire damage. There is no evidence that any of 
the damage has been inflicted by the Respondent’s employees. 
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38. Jack MacDonald testified and admitted that he may have talked to some employ- 
ees on the picket line about decertification. However, he said he would have been merely re- 
peating various rumours he had heard. On cross-examination he said his duties related to 
the effect of the picket line on the respondent’s operations. He admitted that each day he di- 
rects the taking of photographs of people on the picket line. This is done as those who wish 
to enter the plant cross the picket lines in the morning and again in the afternoon as they 
leave. He said that Murden had arranged for the photography equipment before the strike 
began and that the pictures have been taken since the outset of the strike. He denied having 
discussed the issue of decertification with any member of the respondent’s management; he 
denied making reports on the strike activity or having discussions with any executive of the 
Respondent’s “inner circle”; and he denied being familiar with the decertification proce- 
dures in the Province of Ontario. He admitted that on a number of occasions since the be- 
ginning of the strike he has met socially with the ranking officer of the Barrie Police Depart- 
ment responsible for the proper conduct of the picket line. He said he has known the man 
for over ten years. 


39. Stewart Gordon practices labour law in Columbus, Ohio and has acted for Tandy 
Corporation in the United States for the past three years. He testified that he became in- 
volved in the negotiations of the Respondent on December 15, 1978 on the request of John 
Roach, Executive Vice-President of Radio Shack in Fort Worth. He said that he met Roach 
and the American parent’s comptroller, John McDaniel, in Toronto on December 20, 1978 
and he proceeded to testify about what he was told by these people. Counsel to the Com- 
plainant objected to any reliance being placed on this testimony because of its hearsay na- 
ture. The Board decided to admit the evidence, but indicated to the Respondent that the 
complainant’s inability to cross-examine Gordon on the hearsay portions of his testimony 
would undoubtedly affect the weight to be accorded to such evidence. 


40. He testified that he was told that management in Fort Worth had only been ad- 
vised of the Canadian subsidiary’s labour problems in December and that this lack of com- 
munication was because the Canadian management resented American involvement and 
had been quite successful from a financial viewpoint. However, on being appraised of the 
situation, the American parent became concerned and for that reason Roach, McDaniel 
and Gordon met with the Canadian management and their Ontario labour lawyer on De- 
cember 20, 1978 to review matters. At the conclusion of that meeting it was decided that 
Gordon should become involved in the negotiations in an effort to keep the Fort Worth peo- 
ple abreast of events and to ensure that no more unfair labour practices were committed. He 
said it was apparent that the Canadian subsidiary had alienated itself from the Ontario La- 
bour Relations Board and it was a position the American parent did not want to be in. How- 
ever, because the Canadian management resented American involvement and because the 
Ontario labour lawyer, Donald McKillop, Q.C., refused to allow Gordon to sit at the nego- 
tiating table as either an observer or spokesman, Gordon commenced his involvement on 
the basis that he was to be kept advised of events as they unfolded. By May he became con- 
cerned with the direction of the negotiations and with the blessing of management at Fort 
Worth convened a meeting of the Canadian management with its labour lawyer. This meet- 
ing was attended by McKillop, Murden, Van Nispin, Gordon and Jerry Colella. The Board 
was told that Colella had been “brought in from the United States in February of 1979 and 
made Vice-President and General Manager of the Canadian operation’. After this meeting 
he consulted with McDaniel, Collella, Roach and a Hubert Wynne. Gordon testified it was 
decided that the Canadian management was not keeping Fort Worth sufficiently abreast of 
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matters and that Gordon should go to the negotiating table and possibly take on the role of 
spokesman. McKillop was advised and, according to Gordon, promptly resigned from the 
case finding these conditions unacceptable. Gordon said he therefore was in need of an On- 
tario labour lawyer and one who would not “offend the hell out of the Labour Board”. After 
interviewing a number of lawyers, he decided to retain Bruce Binning. He said he wanted a 
labour lawyer who would make sure there would be no more unfair labour practices. 


41 Negotiations with Gordon and Binning at the table commenced on June 7, 1979. 
He said that almost twenty-six articles with one hundred and twenty-five sections were out- 
standing and that after meetings on June 7, 14, 29, July 4, 24 and 26 the outstanding issues 
had been reduced to three: (1) the absenteeism policy; (2) the incorporation of a set of rules 
and regulations into the collective agreement; and (3) union dues check-off. Gordon said 
that he told Berry that the Respondent would modify the absenteeism policy and the per- 
sonal conduct rules in all areas Berry believed them to be improper, but Berry insisted that 
neither matter should be included in the contract. Gordon’s position was that a company 
and union should have a relationship whereby both parties clearly understood the “rules of 
the road’’. He did not want the union coming back on the Respondent disputing the disci- 
pline meted out and he wanted the only issue for an arbitration to be whether alleged im- 
proper conduct had occurred or not. Gordon said he advised Berry that he believed both 
parties were in a situation where they were only going to get serious with “‘their backs up 
against a deadline’. Berry agreed and with the result that an August 9th strike deadline was 
set by the union. He said Binning kept the Respondent constantly mindful of its obligations 
under the Act through June, July and August. He testified that ‘“‘it was not the company’s in- 
tent not to sign a collective agreement’. 


42. On cross-examination he testified that he did not become concerned about the di- 
rection of the negotiations until May because he had not been kept properly informed. 
However, he had no knowledge of possible communications between the Fort Worth and 
Barrie managements throughout that period of time. He said that McKillop had drafted the 
respondent’s initial proposal and that when he finally saw it he was “‘disturbed and con- 
cerned about several”’ provisions. As examples of his concern, he referred to the relation- 
ship clause and the rules and regulations as they were then drafted. He did not think the 
rules and regulations were sufficiently clear and he thought the relationship clause was ab- 
surd. Gordon did not know who drafted the employee newsletters, but that, to his knowl- 
edge, no more were issued after he became involved in the negotiations. Explaining the dis- 
continuance of their issuance he said he thought there was absolutely no reason to issue the 
newsletters and that he had been advised that they might be unlawful. Gordon also testified 
that while the American parent requested to have an inpute into the negotiations at the De- 
cember 1978 meeting in Ontario; in fact, McKillop drafted the Respondent’s first proposal 
without any consultation with either Gordon or the executives of the parent corporation. 


43, He said that he became involved in the negotiations because the American parent 
recognized that its subsidiary had violated the legislation in significant ways, but that the 
Canadian company did not keep him sufficiently informed. For example, in explaining the 
delay in his concern over the direction of negotiations, he said that no one advised him on 
March 27, 1979 that the part-time bargaining unit had been certified under section 7a. When 
asked, he said that to the best of his knowledge there were no other certified bargaining 
units in the ‘“Tandy empire’, but on re-examination said that he knew of no unfair labour 
practice findings against his client in the United States for the period he has been associated 
with the company. 
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44, On the issue of the relationship clause he said that this provision, in his opinion, 
had “‘fallen through the floor boards” and, at the outset of the strike, no longer represented 
a difference between the parties. On the issue of union dues or check-off, he testified that 
the Respondent had no “business justification” for its resistance to this proposal of the 
union. It simply based its position on the belief that the union had never manifested “‘much 
support” by the employees. He said that at the time of certification, the Complainant had 
only one membership card in excess of the fifty-five per cent requirement for outright certifi- 
cation and with “seventy per cent” of the employees now crossing the picket line, the Re- 
spondent was confirmed in this view. He denied that the respondent felt a loyalty to the em- 
ployees who have continued to work during the strike and denied that it had tried to divide 
the picketers from those who have crossed their lines. However, he acknowledged the fol- 
lowing “‘open letter’ published in a very recent publication of the Respondent under the 
heading ‘‘A Debt of Gratitute’’ and bearing Colella’s signature: 


“This section of Watts Up is dedicated to those Radio Shack employees 
who have demonstrated their courage and fortitute by exercising their right 
to work in the face of a strike called by a minority of workers. 


All Radio Shack sales personnel throughout Canada owe these people an 
expression of gratitude. Without their loyalty and dedication to their jobs, 
we would not be experiencing the sales and sales growth that we are enjoy- 
ing. 


Perhaps it is fitting that we should find ourselves in this particular circum- 
stance. It should make everyone who earns their living selling Radio Shack 
products aware that these people who work in the warehouse are more than 
‘just warehouse workers’’. These people are as important and vital to our 
success in their job as a store manager who produces a $500,000 store is in 
his. 


All of you out in the field should express your gratitude towards these peo- 
ple. We have said our thanks from here — we would like to hear from you.” 


45. Gordon testified that the Respondent’s decisions on the outstanding issues were 
ultimately made by Jerry Colella. For example, Collela made the decision on union security 
after Gordon and Binning gave him “the parameters’’. The final decision was that because 
the Complainant had only a bare majority of employees as members, the Respondent would 
not be moving. On the other hand, the Respondent was willing to do what the law required 
on this issue and Gordon said its overall position ‘‘was not in cement’’. He said that Colella 
never gave instructions that there could be no movement although he did not know who had 
instructed McKillop. He denied that from June of 1979 the Respondent bargained only with 
a concern for the Labour Board and with no real desire to achieve a collective agreement. In 
his view, negotiations reached an impasse on union security and the rules and regulations is- 
sues. Berry told him an overall agreement could be achieved if the union could obtain its po- 
sition on these issues. But Berry refused to make a counter proposal on any of the other out- 
standing issues until and unless the respondent agreed to compulsory check-off of union 
dues. Gordon said that the Respondent did not have a chance to conclude negotiations be- 
cause the Complainant advised that it was not prepared to negotiate further. A strike was 
called on August 9, 1979. 
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46. Bruce Binning gave evidence. He said that at the meeting of July 26, Berry ad- 
vised that “if dues check-off and the rules come off everything else would fall into place”’. 
He said the relationship clause was not an issue in the negotiations after he became in- 
volved. He said the parties did not negotiate from the Respondent’s earlier proposals and 
that he did not refer to that document more than once during the negotiations. He said that 
his understanding of all outstanding issues was based on the Complainant’s document of 
July 26, 1979 listing sixteen items, and making no reference to the relationship clause. Bin- 
ning said he advised the press of this fact after the strike had commenced when a reporter 
asked him if the clause was still an issue. He said it “‘was not the company’s intent not to sign 
a collective agreement’’. 


47. On cross-examination Binning said that the Rand Formula had been an issue in 
many collective bargaining disputes; that the Complainant had been involved in similar dis- 
putes in the past; and that in such situations, many of the unions, including the Complain- 
ant, had signed a contract without Rand. He said the Respondent’s theory behind its posi- 
tion on union security was that a union was only entitled to the Rand Formula where it 
manifested a high degree of support from employees. The fact that the union had to repre- 
sent all bargaining unit employees fairly in negotiations was not persuasive. The Respon- 
dent made a judgment on the actual degree of employee support by listening to people 
working throughout the plant. Its foremen, and possibly Murden, gave the negotiators in- 
formation about these matters. 


SUBMISSIONS OF THE PARTIES 
The Complainant 


48. It was submitted generally that the Respondent and its American parent had cho- 
sen as a matter of corporate policy: (a) to prevent the formation of a legal bargaining agent 
at its Barrie operation; (b) to ensure that no collective agreement would ever be signed, fol- 
lowing certification; and (c) after being satisfied that it had achieved (a) and (b), to seek to 
redeem its public reputation with the Board and the community. 


49. Under the heading of ‘Espionage’, the complainant submitted that the retention 
of informants to infiltrate the union amounted to a violation of sections 56, 58 and 61 of The 
Labour Relations Act. American authority relied on included, Ohio Power (1940) 3 LC 
160,169 (CA-6); Bethlehem Steel (1941) 4 LC 961,436 (CA-DC); Atlas Underwear (1941) 3 
LC 460,228 (CA-6); Grower-Shipper (1941) 4 LC 60,609; Joplin Motel (1975) 220 NLRB 
700 and Powell Valley [1975] CCH NLRB 419,449. The Complainant also contended that 
the hiring of private investigators to surveil protected activity under the Act as the Respon- 
dent had done was equally prohibited. It submitted that the regular photographing of strik- 
ing employees, a decision made by the Respondent long before there was any damage on 
the picket line, was part and parcel of ascheme to coerce and intimidate union supporters. 


50. The Complainant asked the Board to have regard to the totality of the facts sur- 
rounding this complaint. In particular, it asked us to take account of: (1) the earlier firing of 
two key in-plant union organizers; (2) the Respondent’s tacit support of the circulation of an 
anti-union petition in contravention of its own no-solicitation rules; (3) the respondent’s defi- 
ance of the Board’s reinstatement of Gradon; (4) the Respondent’s earlier threats to move 
its plant to Alberta; (5) the respondent’s expressed contempt for the Board’s examination 
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procedures as described in an earlier decision of the Board; (6) the respondent’s hiring of la- 
bour spies, private investigators, and two former police officers as a “labour relations con- 
sultant” and a ‘“‘personnel director’, respectively; (7) the ‘“moral” crusade and vilification of 
the union and collective bargaining waged by the Respondent through its newsletters and 
“T-shirt” give away; (8) the Respondent’s predetermined and rigid position on union secu- 
rity; (9) the presentation of “‘absurd”’ contract proposals which would, in many instances, 
give the employees less rights than they had before the arrival of the union; and (10) the con- 
tinued divide-and-conquer tactics of the Respondent represented by MacDonald’s circula- 
tion of unfounded rumours about petitions, Van Nispen’s threats, and Colellas’s tribute to 
“the right to work” in the Respondent’s recent publication of Watt’s Up. Authority relied 
on for the application of the “totality” approach to bargaining complaints included 
Electri-Flex Company [1978-79] CCH NLRB 415,224; Truitt Manufacturing Company 
(1956) 30 LC 69,932; Reed and Prince Manufacturing Company (1951) 96 NLRB 851; May 
Aluminum (1968) 58 LC 12,767 (CA-5); and Maguire Transport Company (1952) 22 LC 
167,075. 


ah y The Complainant submitted that this employer has never recognized the union 
and this fact distinguished the instant case from Journal Publishing Co. of Ottawa Ltd. 
[1977] OLRB Rep. June 309 where previously the Board said it lacked the power to impose 
a collective agreement. It was contended that the Respondent has in recent months engaged 
in a classic exercise of ‘‘surface”’ bargaining — agreeing to many uncontroversial items but re- 
sisting on items it knows to be necessary for the signing of a collective agreement. The Com- 
plainant directed the Board to a number of earlier decisions condemning sham bargaining as 
a violation of good faith negotiations. The cases included The Daily Times [1978] OLRB 
Rep. July 604; The Ottawa Journal [1977] OLRB Rep. June 309; Herman Sausage (1960), 39 
LC 166,253 (CA-5); J. P. Stevens [1978-79] CCH NLRB 415,369; Noranda Metal Industries 
Limited [1975] 1 Can. LRBR 145 (BCLRB) 


Se The Complainant urged the Board to have regard to the substantive proposals 
made by the Respondent in evaluating its approach to bargaining and distinguished a num- 
ber of American cases which appeared to reject this kind of evaluation as turning on the pe- 
culiar wording of the American legislation. In this respect the Complainant relied on 
Noranda Metal Industries Limited, supra; Reed and Prince Manufacturing Company, supra; 
and Dominion Directory Co. Ltd. , [1975] 2 Can. LRBR 345 (BCLRB). 


wes It was submitted that the Respondent’s position on security amounted to taking 
the benefit in bargaining of a number of earlier and surrounding unfair labour practices de- 
signed to prevent employees from supporting the union. Having successfully deterred a 
large number of employees from supporting the Complainant, it now relied on the resulting 
lack of employee support in resisting the Complainant’s demands on union security. The 
Complainant submitted that the Respondent’s position was entirely circular and unlawful. 


54. The Complainant also asserted that the Respondent was now hiding behind its 
new lawyer. No member of the Respondent’s ‘inner management circle” was called to give 
evidence and yet it was clear that these were the people who controlled the Respondent’s ac- 


tion and were responsible for the earlier unfair labour practices. 


s/s), On the issue of remedies counsel to the Complainant submitted that this case 
cried out for the most innovative relief the Board could fashion. The claimed relied listed at 
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the outset of this decision reflects this submission. With respect to the posting and mailing of 
notices of violations by the Respondent, the Complainant submitted that the flagrant nature 
of the previous unfair labour practice violations required relief that would assure all employ- 
ees that there would be no repetition. In addition, the Complainant asked that both itself 
and all the employees be compensated for their losses as a result of the Respondent’s unlaw- 
ful conduct. These losses were said to include legal costs, organizing expenses, and loss of 
wages. For authority, the Board’s attention was directed to Academy of Medicine [1977] 
OLRB Rep. Dec. 783; Kidd Brothers Produce Limited [1976] 2 Can. LRBR 304; Robinson 
and Little, letter decisions of BCLRB dated March 15, 1976 and November 22, 1976. Ameri- 
can cases to which the Board was referred, included H. K. Porter et al #1 (1967) 56 LC 
412,332 (CA-DC), #2 (1968) [1968] CCH NLRB 420,040, #3 (1969), 60 LC 10,043, and 
#4 (1970) 62 LC 10,686; Ex-Cello Corporation et al #1 [1970] CCH NLRB 922,251, and 
#2 (1970) 65 LC 911,801; Heck’s Inc. et al #1 [1971] CCH NLRB 923,259, #2 (1973), 70 LC 
413,508 (CA-DC), #3 (1974), 74 LC $10,031 (USSC), and #4 [1974-75] CCH NLRB 
425,529; and Tidee Products Inc. et al #1 (1970) 62 LC 918,535 (CA-DC), #2 [1972] CCH 
NLRB 423,831, #3 [1972] CCH NLRB 423,831, and #4 [1973] 73 LC 914,482 (CADC); 
Betra Manufacturing Co. [1978] CCH NLRB 418,828; John Singer Inc. (1967) 56 LC 
412,054 cert. denied 56 LC 412,341; J. P. Stevens and Company Inc. #1 (1967) 56 LC 
412,054 cert. denied 56 LC 412,341, and #2 [1978-79] CCH NLRB 915,369. 


56. Finally, and in the alternative, the Complainant asked that the Board impose a 
collective agreement on the parties either by determining the content of such a contract it- 
self or by appointing an arbitrator. It was submitted that only in this way could the situation 
created by the Respondent’s unlawful conduct be rectified. The Complainant urged that the 
Board find that it has the power to award such extraordinary relief and attempted to distin- 
guish the H. K. Porter decision, supra, in which the United States Supreme Court held that 
the National Labour Relations Board lacked such statutory authority. 


Sie The Board was asked to remain seized of the complaint to deal with the quantum 
of damages should the Board find monetary relief appropriate. 


The Respondent 


58. Counsel for the Repondent submitted that the Complainant’s position makes the 
assumption that a company cannot change its attitude and approach to collective bargaining 
once having been found to have violated the Act. In counsel’s view, this assumption was en- 
tirely inconsistent with the issuance of directions — the standard and workable remedy in 
duty to bargain cases. A cease-and-desist directive in the nature of a bargaining order as- 
sumes that companies are controlled by individuals who will abide by the law once it is made 
clear that their earlier conduct has violated The Labour Relations Act, he submitted. 


59. Counsel emphasized that Frank Berry admitted to significant progress in the ne- 
gotiations once Bruce Binning was inserted; that in the last week of the pre-strike negotia- 
tions the parties had narrowed their differences to the rules and regulations including the ab- 
senteeism policy, wages, temporary transfers and union security; and that by the strike 
deadline Frank Berry made it clear that union security was the only real issue between the 
parties. On the issue of wages he pointed out that the Respondent had offered to permit ar- 
bitration on differences over the awarding of merit increases and on the issue of the incorpo- 
ration of rules and regulations into the collective agreement he asked the Board to note that 
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the Respondent was willing to review any rule the complainant found objectionable. Coun- 
sel further contended that on union security the respondent was willing to abide by the terms 
of section 36a of the Act which provides for what is known as ‘‘voluntary revocable check- 
off” and it was submitted that in The Daily Times [1978] OLRB Rep. July 604 the Board 
held that such an offer could not be in violation of the Act. 


60. The Respondent submitted that all of its actions prior to June of 1979 became ir- 
relevant after it began to amend its initial offer and conduct negotiations in a meaningful 
way. It was submitted that the Complainant is not a union unable to achieve a collective 
agreement, but rather the Complainant has, until present, been unable to achieve the agree- 
ment it wants. It cannot get a ““dues shop’. Counsel asked why the Complainant caused its 
supporters to go on strike if it thought the Respondent had been bargaining in bad faith. 
Why did it wait so long to bring forward this unfair labour practice complaint? Counsel sub- 
mitted that the real explanation was simply that the Complainant thought it could success- 
fully strike on the issue of union security and that it had not done as well in this regard as it 
had expected. It was contended that the Board could only rely on the substantive proposals 
of a party in making a finding of bad faith where those proposals were patently unreason- 
able, a condition which could not be said to exist in the instant case. 


61. It was pointed out that the Respondent was never advised that voluntary check- 
off was unacceptable to the union because it would cause union supporters to identify them- 
selves and that going on strike and engaging in picketing would have this same effect in any 
event. On the other hand, the Respondent has refused to agree to a Rand Formula because 
it believes the union lacks sufficient employee support and it is not unusual for a trade union 
to accept the voluntary revocable check-off of union dues in a first collective agreement. 


62. With respect to the remedies requested by the Complainant, the respondent took 
the position that the requested relief was primarily directed at events that were more than 
one year old; that the Board lacked jurisdiction to impose a collective agreement and previ- 
ous decisions of the Board including De Vilbiss (Canada) Limited, [1976] OLRB Rep. Mar. 
49 at 66; The Journal Publishing Company of Ottawa Limited, [1977] OLRB Rep. June 309 
at 323 and The Daily Times, supra at 611 confirmed this view; and that monetary relief was 
an inappropriate remedy for enforcing the bargaining duty. 


DECISION 


63. This case merits a review of a number of basic legal principles together with con- 
sideration of their relationship to the bargaining duty. When a trade union is certified as the 
bargaining agent of employees in an appropriate bargaining unit under section 7 of The La- 
bour Relations Act, it has the status of exclusive agent for every one of the employees in the 
unit so defined. It is with this organization and with this organization alone that the em- 
ployer must deal once proper notice to bargain has been given. This exclusive nature of the 
bargaining agent’s role is made clear by sections 35, 41, 42, and 59 of The Labour Relations 
Act and by such well known cases as John I. Case Co. v NLRB (1941) 321 U.S. 332; Le Syn- 
dicat Catholique des Employés de Magasins de Quebec Inc. v Le Compagnie Paquet Ltée 
(1959), 18 D.L.R. (2d) 346 (S.C.C.); and General Motors of Canada Ltd. v Brunet and 
U.A.W. [1977] 2 S.C.R. 537. This exclusivity accrues despite the fact that a substantial mi- 
nority of employees in a bargaining unit were opposed to the trade union at the time the cer- 
tificate was issued. Like in other systems based on the majoritarian principle, the trade 
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union’s role as the exclusive representative can be triggered by a bare majority of employ- 
ees. However, once a trade union is given this privileged role, it owes an affirmative statu- 
tory obligation to represent each and every employee in the bargaining unit fairly and in 
good faith by virtue of sections 60 and 60a of The Labour Relations Act. 


64. The legal result of these provisions in the context of bargaining is that once a cer- 
tificate is issued to a union by this Board, an employer cannot embark on negotiations with a 
view to rewarding or protecting those employees it believes to have opposed the trade 
union. Such conduct undermines the exclusive bargaining agent status of the trade union 
and the minority of employees are amply protected by collective bargaining realities and nu- 
merous provisions of the Act. They have the right to participate in the affairs of a trade 
union (section 3) and their views must be considered by the bargaining agent acting on their 
behalf (section 60). The collective bargaining reality is that any union representing them will 
require their co-operation in effecting economic sanctions against an employer if negotia- 
tions reach the impasse stage. Indeed, ongoing employee dissatisfaction ultimately can man- 
ifest itself in the form of an application for decertification. Thus, while it may be tempting 
for some employers to conduct bargaining with a view to fostering dissension in a bargaining 
unit by attempting to protect those employees who intially opposed the trade union, it is im- 
proper and in violation of the Act to do so. Such conduct interferes with the rightful choice 
made by the majority of the employees in the bargaining unit, and simply feeds the anxiety 
of those employees who, for whatever reason, had earlier doubts about the need for or viali- 
bility of collective bargaining in their workplace. 


65. Bargaining with the obvious view of creating and fostering dissension within a 
bargaining unit, is also a failure to abide by the requirements of section 14 which obligates 
trade unions and employers alike to ‘‘bargain in good faith and make every reasonable effort 
to make a collective agreement.” On numerous occasions this Board has said that the bar- 
gaining duty fortifies the employer’s obligation to recognize the duly certified bargaining 
agent of its employees. See generally De Vilbiss (Canada) Limited, supra. This means that 
employer conduct during the bargaining process aimed at undermining the credibility of a 
trade union in the eyes of the employees not only violates sections 56, 58, and 61, it will also 
amount to a failure to negotiate in good faith. Section 14 demands that both parties have the 
common intention of signing a collective agreement provided that they can reach agreement 
onits terms. 


66. Unfortunately, because of the latter proviso, the application of this legal frame- 
work to particular cases can be difficult. The duty to recognize a trade union and to bargain 
in good faith does not require an employer to enter into any collective agreement proposed 
by a union. It is apparent from the structure and history of the legislation that the Legisla- 
ture has assumed that the parties are best able to fashion the details of their relationship. 
The assumed strength of this approach is that labour and management are more likely to ac- 
cept an employment relationship which they themselves create than one that is imposed on 
them. So too, their agreement is likely to be more accommodative of the economic and so- 
cial demands that each faces. Accordingly, both parties are entitled to bargain hard for the 
agreement that they believe to be acceptable. This is so even if one of the parties has as over- 
whelming strength at the bargaining table and is able to achieve most or all of its needs. The 
exercise of such raw bargaining power in good faith does not offend the bargaining duty im- 
posed by this Act. See York Regional Board of Health (1978), 18 L.A.C. (2d) 255 at 263 
(Adams). 
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OF; Thus, from an employee viewpoint the right to engage in collective bargaining is 
not a right to achieve the terms of employment employees may wish. It is simply an opportu- 
nity to combine together to try and achieve their needs with the possibility that economic re- 
alities will dictate quite a different result in any particular situation. This perspective of the 
bargaining duty was explained by the Board in CCH Canadian Limited [1974] OLRB Rep. 
June 375 at page 381 in the following way: 


“There was no evidence to suggest that the company’s position on these 
items was other than “hard bargaining’. There is no requirement that a com- 
pany must make concessions or agree to a particular agenda of discussions. 
The parties met often and bargained hard. Because the union might have to 
accept an agreement “tailored to the company’s measurements’, to use a 
modified version of Mr. Peacock’s own chosen words, is no reason to con- 
clude that the company was bargaining in bad faith. (see Regina ex. rel. 
Hearn v. Norfolk General Hospital (1957) 119 C.C.C. 290 (Ont. Mag. Ct.). 
There was no evidence to suggest that the company was unprepared to sign 
an agreement; but of course it wanted an agreement on its own terms. Col- 
lective bargaining is redolent of self interest and without evidence to suggest 
that the company’s terms were so unreasonable as to suggest that, in reality, 
it wanted no agreement and no trade union, the Board is unprepared to 
grant the application.” 


68. Of course, difficulties may arise in trying to distinguish those actions of an em- 
ployer that are properly characterized as ‘“‘hard bargaining” from conduct designed to de- 
stroy the union. And first contract bargaining presents the Board with no greater challenge 
in this respect. 


69. In order to make necessary but sensitive assessments of bargaining conduct the 
Board must assess the totality of a collective bargaining relationship. For example, the oc- 
currence of flagrant employer unfair labour practices at the same time the parties are en- 
gaged in collective bargaining may belie an employer’s claim that a negotiating position is 
merely hard bargaining with a trade union unwilling to accept its lack of negotiating “clout.” 
Or patently unreasonable contract proposals lacking any semblance of business justification 
may suggest an employer’s desire to embarrass the union and encourage its abandonment by 
the employees. The legislation requires the parties to make every reasonable effort to make 
a collective agreement, a duty which patently unreasonable proposals fly in the face of. On 
the other hand, this Board must exercise considerable restraint in intervening in negotia- 
tions between parties who are committed to reaching a collective agreement — a commit- 
ment which is more and more self-evident as parties proceed together beyond their first col- 
lective bargaining agreement. Too penetrating a review by this Board will only insert it as a 
third party in the bargaining arena to be tactically used by the negotiatiors, diverting their 
attention from the principal task at hand. This is the sense of the note of caution registered 
by the British Columbia Labour Relations Board in its touchstone Noranda case, supra at 
page 160: 


“Collective bargaining is not a process carried on in accordance with the 
Marquess of Queensbury rules, and that is especially the case when a lengthy 
strike is going on. Archibald Cox has warned of the long-range consequences 
of too close scrutiny by the Board of the tactics of negotiators: 
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‘There is also danger that the regulation of collective bargaining proce- 
dures may cause negotiators to bargain with a view toward making the 
strongest record for NLRB scrutiny. The report of the Truitt negotiations 
bears ample evidence of the jockeying of lawyers. Hammering out a labour 
agreement requires all the negotiators’ skill and attention. To divert them 
from the main task by putting a value on building up or defeating an unfair 
labour practice case diminishes the likelihood that the negotiations will be 
successful.’ 


Accordingly, while we interpret s. 6 as requiring adherence to certain fun- 
damental principles of reasonable bargaining procedure, we also consider 
that this Board must exercise considerable restraint in intervening in negoti- 
ations between parties who are committed to reaching a collective agree- 
ment.” 


These principles are of fundamental significance to the facts at hand. 


70. We begin by considering the matters attested to by Gallagher. The content of his 
testimony was quite removed in time from the collective bargaining in June to August of 
1979, but we are satisfied that it is relevant and sufficiently timely to be considered in the 
context of this case. The complaint filed by the Complainant alleges a violation of sections 
56, 58, and 61 as well as section 14. Gallagher’s testimony goes directly to section 56, 58, and 
61 and is relevant to the totality of facts against which the Complainant’s section 14 claims 
must be viewed. 


Ailes Gallagher testified that through Roy Murden the Respondent hired certain per- 
sons to infiltrate and obtain information about the union. He testified that Murden hired a 
private investigation firm to take pictures of persons attending union meetings. He further 
testified that Murden told him he had been advised by ‘“‘Fort Worth to get rid of the union no 
matter the cost.”” Neither Murder nor any other person employed in the management of ei- 
ther the Respondent or its parent corporation was called to rebut this testimony. Gallagher 
was cross-examined extensively with respect to the timing of the matters he attested to. 
While this cross-examination revealed some uncertainty over the issue of timing, we cannot 
find that the answers obtained from him on cross-examination were anywhere near suffi- 
cient to impeach the testimony or to render it so uncertain that this Board should not rely on 
it. We therefore find that the events to which he testified are factual. We further find that the 
hiring of the private investigation firm to perform the service it did and the hiring of persons 
Gallagher knew to be informants to infiltrate and obtain information about the union and its 
supporters amount to flagrant violations of sections 56, 58, and 61 of The Labour Relations 
Act. These actions, without rebuttal testimony, must be seen as going hand in hand with the 
termination of two employees and the threat of plant removal which the Board, in earlier 
proceedings, also found to be in violation of the Act. We have difficulty in imagining con- 
duct that could be in greater conflict with an employer’s obligations not to interfere with the 
selection of a trade union (section 56) and not to intimidate employees exercising their rights 
under the Act (section 58 and 61). Even if the employees lacked the knowledge that they 
were being watched and reported on, we are of the opinion that surveillance activity can 
only have purposes of aiding an employer in “‘interfering”’ with the selection of a trade union 
and in “coercing” and “restraining”? employees from engaging in protected activity and, 
with these purposes, constitutes a per se violation of sections 56, 58, and 61 of The Labour 
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Relations Act. See Grower-Shipper Vegetable Association of Central California, supra at 
page 61,807; Bethlehem Steel Company et al, supra at page 61,440; The Atlas Underwear 
Company, supra; and The Ohio Power Company, supra. 


02; We further find that the overt taking of movie pictures or photographs of employ- 
ees on the picket line at the very commencement of the strike, in the context on this case, 
had the coercive purpose of intimidating the employees engaged in protected strike and 
picketing activity against the Respondent. All of the camera equipment was acquired by 
Murden before the commencement of the strike and the Respondent, through MacDonald, 
began taking pictures well before any damage had been sustained to vehicles crossing the 
picket lines. MacDonald did not know why the equipment had been retained so early and 
Murden was not called as a witness to provide the Board with an explanation. Just when the 
picture took on the bona fides purpose of being in response to or of deterring improper ac- 
tivity on the picket line we need not determine. 


qs MacDonald’s interaction with employees on the picket line also gives the Board 
cause for concern. The Complainant adduced evidence that MacDonald told employees 
that an application for decertification was being prepared by employees and that they had al- 
ready retained a lawyer. MacDonald admitted that he may have discussed ‘‘rumours”’ about 
a decertification application with employees on the picket line. On the evidence before us 
we are Satisfied that he did tell employees on the picket line that a decertification application 
was being prepared and that this information, being untrue, was conveyed for the purpose 
of deterring the employees from exercising their right to strike and engage in other union ac- 
tivities protected by the Act. On cross-examination he admitted that he had no firm knowl- 
edge about the matters he related to Florence Tims and another employee giving rise to the 
reasonable inference that he conveyed the information she said he did and that his purpose 
was to demoralize, confuse and coerce the employees on strike. 


74. This brings us to the specific charge that the Respondent has not bargained in 
good faith and made reasonable efforts to reach an agreement. In discussing the nature of 
the bargaining duty, we noted the difficulty of distinguishing hard bargaining from conduct 
which is more in the nature of ‘“‘going through the motions’, and lacking any real intention 
of signing an agreement — “‘surface bargaining” if you will. Experience has taught this Board 
that it must be particuarly sensitive to this distinction in first contract situations. Few em- 
ployers willingly embrace collective bargaining, but most accept the right of the employees 
to participate in that process and negotiate first agreements with duly certified bargaining 
agents without rancor or controversy. This, of course, does not mean that all first agreement 
controversy is a product of anti-union animus or that good faith bargaining in first agree- 
ment situations must always end in a contract. Neither proposition would be true. However, 
the Board and the Legislature of this Province are painfully aware of a number of situations 
where employers have resisted the organization of their employees by patently unlawful 
means and the economic dependence of an employee on his employer has been shown to be 
a very fertile environment for the improper manipulation of employee wishes. Indeed, so 
delicate is the employment relationship in this respect that the Legislature, in its wisdom, 
deemed it necessary to enact section 7a, an extraordinary provision which permits the cer- 
tification of a trade union where, because of improper employer conduct, “‘the true wishes 
of employees. ..are not likely to be ascertained...’’ Unfortunately, the issuance of a certifi- 
cate by this Board does not always bring an end to unlawful employer conduct. A trade 
union is in no more vulnerable a position in many situations then after the issuance of a cer- 
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tificate, particularly where its organizational campaign has attractd the commission of em- 
ployer unfair labour practices. Some employers are therefore tempted to continue the con- 
troversy over recognition in the knowledge that further delay in negotiating an agreement 
and the spectre of continued employer hostility will demoralize a sufficient number of em- 
ployees that no collective agreement will need be signed. Accordingly, in order to effectuate 
the underlying policies of the Act including section 7a, the Board must be most circumspect 
in applying the bargaining duty to first agreement negotiations. The Board should not con- 
clude lightly that an employer is merely engaging in hard bargaining in such situations or 
that it is exercising its freedom of speech in communicating directly with bargaining unit em- 
ployees. The nuances of each case must be considered and earlier employer unlawful con- 
duct may trigger a detailed assessment of bargaining activity. The legitimate concern for 
“freedom of contract” or “freedom of speech” ought not to blind the Board to abuses com- 
mitted under either banner, and that strike at other equally fundamental tenets of the legis- 
lation. 


ey: In the facts at hand, the Respondent commenced bargaining after having dis- 
missed two employees; threatened to move the company out west; given tacit support to an 
anti-union petition; refused to reinstate an employee at the direction of the Board; and dis- 
paraged the Board’s normal certification procedures. It also engaged in the other flagrant 
unfair labour practices established in this case and commented on above. Notice to bargain 
was given in November of 1978 and meetings began in January. As bargaining commenced 
the Respondent was distributing T-shirts to its employees that another panel of this Board 
described as “further polarizing the workforce and further identifying itself as a combatant 
in the process.” Against this background, we then find the Respondent sending a newsletter 
to all of its employees at the conclusion of each bargaining session and exchange of propos- 
als. The Board has held that parties in first agreement situations ought not to bargain “‘in the 
dark” and that an employer is obligated to provide an employee bargaining agent on request 
with the details of all existing terms and conditions of employment of bargaining unit em- 
ployees. See De Vilbis supra. The failure to provide such information is a failure to make 
every reasonable effort to make a collective agreement and only perpetuates confusion and 
distrust at the bargaining table. The Complainant made a request of the Respondent for this 
kind of information and, while it was eventually provided, the newsletter to employees 
dated January 9, 1979 ridiculed and disparaged the request. The review of the union’s first 
proposal in its newsletter of January 11, 1979 is in equally intemperate language. These 
communications, in this particular context, can only be considered as having the purpose of 
discrediting the Complainant in the eyes of the employees in order to undermine its position 
as their exclusive bargaining agent. While an employer is entitled to communicate directly 
with his employees notwithstanding the certification of a trade union, this right must be ex- 
ercised judiciously and cannot be used to undermine the trade union’s bargaining role. Nor, 
obviously, can it be used for subtle or not so subtle coercion and intimidation of employees. 
These communications, in our opinion, carried with them a veiled reminder of the Respon- 
dent’s earlier coercive conduct and evidenced to them that the issuance of the certificate had 
had no impact on its anti-union attitude. We also find that the contents of these newsletters 
cannot be justified as attempts either to clarify employee misunderstandings or to persuade 
employees about the merits of a particular employer proposal. See B.C. Sugar Refining Co. 
Ltd. , July 14, 1978 (unreported). This was also the case in A. N. Shaw Restoration Ltd. et al 
[1978] OLRB Rep. May 393 where at 398-99 the Board had the following to say about the 
proper approach in employer communications of this kind: 
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“The existence of this well-established principle of exclusivity of bargain- 
ing rights means that employers must be circumspect when communicating 
with employees represented by a bargaining agent, especially when these 
communications occur during the course of negotiations. The need for cir- 
cumspection on the part of employers, however, does not mean that all com- 
munications between employer and employees are prohibited. Section 56 of 
the Act, prohibiting employer interference with the formation, selection or 
administration of a trade union or the representation of employees by a trade 
union, expressly provides that this very general prohibition does not ‘deprive 
an employer of his freedom to express his views so long as he does not use 
coercion, intimidation, threats, promises or undue influence’. Where com- 
munications occur between employer and employees during negotiations, 
the Board must draw a line dividing legitimate freedom of expression from il- 
legal encroachments upon the union’s exclusive right to bargain on behalf of 
the employees. The line is not an easy one to find, and can only be discovered 
by asking whether such communications in reality represent an attempt to 
bargain directly with the employees. If employer communications can be 
characterized in this manner, they must be regarded as unduly influencing 
employees and, therefore, falling outside the protection provided to free- 
dom of expression in section 56. Once outside this protected area, such com- 
munications can be characterized as a violation of section 59 of the Act, and 
also a violation of the duty to bargain in good faith if they serve to undermine 
the viability of the bargaining agent. 


The question in this case is whether the respondent company’s communi- 
cations to its employees can be characterized as an attempt to bargain di- 
rectly with them. The first communication was the letter of February 6th, 
coming just over two weeks from the first bargaining session. This letter can- 
not be characterized as an attempt by the employer to explain its bargaining 
position, nor as an attempt by the employer to set the record straight by 
clearing up a perceived misunderstanding on the part of the employees. 
Rather, the respondent company took upon itself to disparage the union’s 
proposal in no uncertain terms. Even more significant, at the very outset of 
the negotiations before any real discussions had taken place with the union, 
the company had indicated to the employees that it would take a rigid posi- 
tion on the referral system, while at the same time raising in the minds of the 
employees the uncomfortable spectre of a strike. The nature and timing of 
these remarks raises a serious question of whether the employer was indeed 
attempting to bargain directly with the employees.” 


We therefore find that the Respondent’s direct communications with its employees violated 
sections 14, 56,58, 59, and 61 of The Labour Relations Act. 


76. We are also of the view that the content of the Respondent’s first contract pro- 
posal was calculated to impair any progress in the negotiations by inserting the inflammatory 
relationship clause and the almost equally destructive openended proposal on employee 
conduct with its related penalties. The Respondent, in its evidence, did not seek to give any 
rational justification for those two demands and, indeed, Stewart Gordon made his disdain 
for these proposals clear. This Board must be extremely careful in passing on the contents of 
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contract proposals for all of the reasons that support free collective bargaining, but it cannot 
disregard rigid proposals which are obviously calculated to exacerbate conflict and which 
are fundamentally at odds with the reasonable efforts required of both parties by the bar- 
gaining duty. 


as Bargaining over these inflammatory proposals then dragged on until the month of 
June 1979 with no discernable progress. Stopping at this point, we have no hesitation in con- 
cluding that the Respondent from November 1978 until June of 1979 utterly failed in its duty 
to bargain in good faith and make every reasonable effort to make a collective agreement. 
We are also of the view that its negotiating conduct during this period was a blatant continu- 
ation of its earlier anti-union animus and clearly aimed at further dividing its employees and 
undermining the trade union’s statutory role in violation of sections 56, 58, and 61 of The 
Labour Relations Act and their underpinning principles discussed above. 


Tee This brings us to the months of June, July and August of 1979 and the Respon- 
dent’s conduct at that time. There can be no doubt that the parties made “‘progress”’ after 
the insertion of Bruce Binning. A substantial portion of the language that would go into any 
collective agreement was agreed to between June and August and by the end of July the out- 
standing central issues had been narrowed to union security, merit wage increases, the 
transfer clause and the rules and regulations of the Respondent. Gordon testified that he 
had become dissatisfied with the “direction” of the negotiations by May and in retaining 
Bruce Binning wished to avoid the commission of any further unfair labour practices. Bin- 
ning testified that the Respondent’s position was not rigid on union security; that it was will- 
ing to submit disputed merit increases to arbitration; and that it was willing to review any 
rule the Complainant thought unreasonable. On the surface all of this evidence appears con- 
sistent with the Respondent’s claim of a complete “change in heart.”’ 


79. So too, some of Berry’s evidence is consistent with this theory. After narrowing 
the issues to four, Berry agreed to the issuance of a no-board report by the Minister appar- 
ently to facilitate the mutual need for a strike deadline. This could be said to be a peculiar 
approach to take with respect to an employer the Complainant thought was bargaining to 
destroy it. As the strike deadline approached Berry said that if there could be an agreement 
on union security and the rules, “everything else would fall into place.” The union then 
waited until it was at least three weeks into its strike before commencing this complaint — a 
timing which might suggest the Complainant simply miscalculated its capacity to strike the 
employer, its strength having been dissipated by the Respondent’s earlier lawless conduct. 


80. We have, however, a number of serious misgivings which preclude adopting this 
view. For one thing, neither Gordon nor Binning had the final say in developing the Re- 
spondent’s negotiating position. Apparently, Jerry Colella had the ultimate responsibility in 
this respect and Colella was not called to testify. The evidence indicates that Colella was in 
control of the Respondent from February of 1979 and, thus, would have been party to the 
earlier bad faith bargaining which we have found occurred up until at least June of 1979. We 
further note the recent publication of the letter of “thank you” bearing Colella’s picture and 
signature to those employees who have continued to work during the strike and its resem- 
blance to earlier improper tactics aimed at dividing the employees and undermining the 
Complainant. By itself the letter could be viewed as no more than an emotional response to 
a heated strike situation, but the overall conduct of the Respondent makes it difficult for the 
Board to be confident in characterizing the letter this way. Viewed in the totality of the Re- 
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spondent’s conduct, Colella’s “‘thank you” is more suggestive of an unmitigated desire to 
destroy the Complainant by fostering employee opposition and belies any apparent change 
of heart. In the context of this case, the publication also constitutes a violation of section 56 
as well as casting light on the proper construction to be given the Respondent’s other ac- 
tions. 


81. Apart from Jerry Colella, there has been no significant change in the identity of 
those people managing the Respondent since the issuance of the certificate for the full-time 
unit and, yet, no one from the Respondent’s management came forward to testify about the 
underlying basis to the instructions given to Gordon and Binning from June to August in 
contradistinction to the style of bargaining the Respondent had engaged in before that. Of 
additional concern is Gallagher’s testimony that Murden told him ‘“‘Fort Worth” wanted to 
get rid of the union at any cost and that the union would not get a contract within the year 
following notice to bargain. This testimony was inconsistent with Gordon’s evidence that 
the American parent had been kept in the dark. Indeed, the insertion of Colella by the 
American parent in February of 1979 is inconsistent with Gordon’s view of the Respondent 
as an independent Canadian subsidiary which was keeping its parent and its advisor in the 
dark. We are also concerned that neither Murden nor anyone associated with the parent 
came forward to rebut Gallagher’s testimony or to explain to the Board firsthand that such 
deep-seated attitudes no longer permeated the Respondent’s actions. Gordon explained his 
understanding of the change in attitude, but he is not an officer of either the American par- 
ent or the Respondent and his evidence about the change in attitude was, by and large, hear- 
say. Furthermore, he had no direct knowledge of any communication links between the Re- 
spondent and its parent and the role the parent was playing, if any, in the negotiations. 
Berry dealt exclusively with Gordon and Binning and even in the eleventh hour of the nego- 
tiations he doubted the sincerity of the Respondent. With the insertion of a new face in the 
negotiations, it is not surprising that the union delayed bringing this complaint and instead 
made a serious effort to test and judge the Respondent’s apparent change in heart. That the 
Complainant called a strike before launching this complaint is not irrelevant to the issues be- 
fore us but may only reflect its stated uncertainty over the Respondent’s true intentions. 
After hard reflection on this issue, we have come to the conclusion that any ambivalence it 
may have had over the actual intentions of the Respondent was not unreasonable in the cir- 
cumstances and ought not to deprive it from asking this Board to make its own judgment 
about the Respondent’s sincerity in light of all the evidence. 


82. In making our assessment, the absence of direct testimony from company officials 
is of great significance because of the rigid positions taken by the Respondent on the central 
issues in the negotiations. There can be little doubt that its positions on wages, transfer, 
union security and rules of conduct cut to the very heart of a collective agreement. That they 
would be strike issues with the Complainant in the context of this dispute is hardly surpris- 
ing. That the Complainant would see an anti-union animus connecting the Respondent’s po- 
sition on each of these issues is also not unreasonable given the history to this relationship. 
Against the background of the Respondent’s earlier misconduct, this Board is entitled to a 
detailed explanation justifying the Respondent’s position on each item in order to be sat- 
isfied that the positions were not taken for the purpose of provoking the Complainant into 
an untenable strike. 


83. To be fair to Bruce Binning and Stewart Gordon, they tried to give a rationale for 
some of the positions taken, but it was clear that they were merely giving their personal in- 
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terpretations of what they thought the Respondent’s intent was. The fact that they told 
Berry a strike deadline might affect the Respondent’s resolve is demonstrative of their lim- 
ited direct knowledge of the Respondent’s motives. 


84. The absence of direct testimony on motivation is of particular importance on the 
issue of union security because the Respondent’s position on this issue fits hand in glove with 
the entire pattern of earlier unlawful conduct aimed at fostering employee opposition to the 
Complainant to undermine its status as exclusive bargaining agent for all of the employees in 
the bargaining unit. Binning testified that the Respondent’s position was not rigid on this is- 
sue, but saying this does not make it so. The rigidity in a party’s position must be gleaned as 
much from its conduct as from what it says to this Board. While we have no doubt that Bruce 
Binning thought his client might react differently in the face of a strike, the fact is that it did 
not. It is also a fact that Colella was the decision maker and he did not come forward to pro- 
vide the Board with his understanding of the Respondent’s current position on this issue and 
to explain how it differs from the Respondent’s intemperate declaration on union security 
published in its January 11, 1979 newsletter. Nor was he called to explain how his “thank 
you”’ note to employees not honouring the picket lines related to the Respondent’s earlier 
improper tactics aimed at discouraging support for the Complainant. From the Respon- 
dent’s bargaining conduct one can detect no change on the union security issue from the pe- 
riod during which its actions were rife with anti-union animus to the more recent period 
where it claims to have engaged in hard bargaining. Furthermore, we have difficulty with 
Bruce Binning’s explanation that the Respondent’s position on union security is simply an 
unwillingness to agree to a Rand Formula where the union lacks a very large degree of em- 
ployee support. Where the employer adopting this position has played no significant role in 
unlawfully contributing to the absence of such support, the position is unobjectionable. 
Such a difference in principle is not foreign to collective bargaining and cannot, by itself, be 
considered a product of bad faith bargaining. See The Daily Times, supra page 610. But 
where an employer adopts this stance after having engaged in the kind of pervasive unlawful 
conduct that the Respondent has engaged in, the underlined caveat in the following excerpt 
from The Daily Times leaps out from the rest of the paragraph which the Respondent asked 
the Board to take note of: 


“The union claims that the company has coupled its wage offer with an of- 
fer of union security which it knows the union cannot accept and which, 
therefore, is designed to make it impossible to conclude an agreement. Sec- 
tion 36(a) of the Act provides that on written request of the trade union there 
shall be included in the collective agreement a clause providing for voluntary 
revocable check-off. An offer of the form of union security provided for in 
Section 36(a) of the Act cannot be in violation of the Act. This is not to say 
that an intrasigent offer of this form of union security coupled with other rele- 
vant facts might not cause the Board to conclude in a given case that an em- 
ployer had failed to bargain in good faith. Even if the Board were to make 
such a finding, however, it could not impose a form of security different than 
that set-out in section 36(a) of the Act. If the Board was to make an order of 
the type sought by the trade union in this case, it would be ignoring the policy 
of voluntarism which is embodied in the Act and, having regard to the provi- 
sions of Section 36(a), it would be thrusting itself into the role of legislator; a 
role which it cannot assume.”’ [emphasis added] 
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85. It is not unusual for the ranks of a union to be swelled by bargaining unit employ- 
ees after the issuance of a certificate. In fact, Bruce Binning made this point during his testi- 
mony. Employees who have been noncommital may subsequently support the union once it 
has been certified by the Board. And this is true even for those employees who may have op- 
posed the union prior to certification. But the Respondent did not refrain from the commis- 
sion of unfair labour practices in November of 1978 after the issuance of the full-time bar- 
gaining unit certificate and did not commence to bargain in good faith. For the Respondent 
to then base its position on union security on an absence of employee support in August of 
1979 tends to taint its motivation on this issue with its earlier unlawful conduct. Without per- 
suasive evidence to the contrary, there is no reason for not concluding that the Respondent’s 
rigid position on union security continues to be part and parcel of a longstanding scheme to 
undermine the statutory role of the Complainant as exclusive bargaining agent. 


86. In coming to this conclusion we are particularly sensitive to the nature of section 
36a, the benefit of which a trade union is entitled to as a matter of right and which is all the 
Respondent has ever been prepared to offer. Section 36a requires an employee to come for- 
ward and advise his employer that he wishes union dues to be deducted from his wages. 
Where an employer has acted as the Respondent has and over so long a period of time, it 
may require a particularly courageous employee to make such a request. Therefore, when 
this same employer rigidly ties his position to voluntary revocable check-off, his conduct is 
open to the inference that he is motivated by a desire to deter his employees from supporting 
the union in this manner. The Respondent has, in the circumstances, failed to adduce suffi- 
ciently cogent evidence to rebut this inference. It is simply wrong to conclude that offering 
what the statute requires as a bare minimum in the area of union security cannot be held to 
constitute bargaining in bad faith. Standing alone this may be the case. But when considered 
in the light of other employer actions, it can be one of the most coercive elements of a 
scheme to discourage and undermine trade union support. Surely the Legislature did not in- 
tend to preclude the Board from so finding. We therefore find that the Respondent’s posi- 
tion on union security violates sections 14, 56, 58, and 61 of The Labour Relations Act. As 
for counsel’s argument that employees have to identify themselves when they go on strike in 
any event, this submission does not respond to the coercive significance of section 36a to 
non-member employees and, if the Respondent’s own assessment of strike support is accu- 
rate, it may be telling that fewer employees than originally supported the Complainant’s ap- 
plication for certification are now on strike. In fact, we find it quite remarkable that the Re- 
spondent could seriously rely on the “‘intelligence’”’ about union support gathered by 
supervisors in developing its position on union security. With the history to this complaint, 
an employee would have to consider the wisdom of admitting support for the Complainant 
to the Respondent’s supervisors and, as a Board, we are concerned that the Respondent is 
even monitoring employee sentiment in this respect in these circumstances. 


87. To the extent that absolute rigidness is inconsistent with good faith bargaining and 
reasonable effort, it should be clear from our reasoning above that we are of the view that an 
employer can be no more rigid and unbending on union security than he can be on any other 
issue. Section 36a simply provides the union with a very limited form of union security as a 
matter or right. Any other form of union security is still clearly negotiable and, thus, an em- 
ployer’s bargaining obligation remains unchanged. Indeed, the very fact that the Legislature 
thought it necessary to enact section 36a conveys a statutory recognition of how important 
this issue is to trade unions and the problems associated with employer opposition. It would 
therefore be strange for this Board to interpret the presence of a provision benefiting trade 
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unions to some limited degree in a manner which would encourage employer resistance and 
thereby exacerbate collective bargaining conflict in relation to this very sensitive issue. The 
issue is easily manipulated by an employer intent on undermining the exclusive role of a cer- 
tified bargaining agent arising as it does in first agreement controversies. The Board must 
therefore judge bargaining with this fact clearly in mind. 


88. After the long period of bargaining in bad faith that has been established in this 
case (together with the other unfair labour practices committed by the Respondent), there is 
an onus to prove the alleged change of heart in the latter stages of negotiations with the most 
cogent evidence available. This must be so because of the labour relations reality that appar- 
ent changes in heart may be little more than an awareness that “hard bargaining” is now suf- 
ficient to preclude the execution of any agreement or to cause so unsatisfactory a contract 
that continued employee support of the Complainant will be impossible. Neither of these 
approaches to “hard bargaining” is permissible and the Respondent is in the best position to 
explain its motivation in adopting the bargaining postures that it has. 


89. After carefully analyzing all of the evidence, we have also come, on balance, to 
the more general conclusion that the Respondent was not bargaining in good faith and mak- 
ing every reasonable effort to enter into a collective agreement from June to August. This is 
not to deny that ‘“‘progress’”’ was made in negotiating the language of a possible agreement. 
But we think it more likely than not that the Respondent’s rigid position on union security, 
as well as other items central to the negotiations, had the purpose of avoiding a collective 
agreement and was part and parcel of its earlier conduct aimed at undermining the trade 
union in the eyes of the employees in order to foster its early demise. This conclusion relies 
heavily on the totality of the evidence, arising as it does in a first agreement context, and 
draws its conceptual support from the following description of “‘surface bargaining” found 
in The Daily Times, supra at para. 15. 


‘* “Surface bargaining’, is a term which describes a going through the mo- 
tions, or a preserving of the surface indications of bargaining without the in- 
tent of concluding a collective agreement. It constitutes a subtle but effective 
refusal to recognize the trade union. It is important, in the context of free 
collective bargaining, however, to draw the distinction between ‘surface bar- 
gaining’ and hard bargaining. The parties to collective bargaining are ex- 
pected to act in their individual self interest and in so doing are entitled to 
take firm positions which may be unacceptable to the other side. The Act al- 
lows for the use of economic sanctions to resolve these bargaining impasses. 
Consequently, the mere tendering of a proposal which is unacceptable or 
even ‘predictably unacceptable’ is not sufficient, standing alone, to allow the 
Board to draw an inference of ‘surface bargaining’. This inference can only 
be drawn from the totality of the evidence including, but not restricted to, 
the adoption of an inflexible position on issues central to the negotiations. It 
is only when the conduct of the parties on the whole demonstrates that one 
side has no intention of concluding a collective agreement, notwithstanding 
its preservation of the outward manifestations of bargaining, that a finding of 
‘surface’ bargaining can be made.”’ 


We therefore find that the Respondent’s more general bargaining posture during the 
months of June to August was in violation of sections 14, 56, 68, and 61 of The Labour Rela- 
tions Act. 
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90. These findings bring us to the issue of remedy. What remedies are available to the 
Board and appropriate in this case? The Complainant has asked for a declaration, a posting 
of notices, access to employees and their addresses, damages, the imposition of a collective 
agreement and, as an alternative to the imposition of an agreement, a bargaining order. In 
requesting these remedies, the Complainant raised some fundamental concerns over the ef- 
fectiveness of the Board’s bargaining order as an almost exclusive remedy in respect of 
breaches of section 14. On the other hand, the Respondent took the position that the Board 
lacked the jurisdiction to impose an agreement and argued that much of the earlier conduct 
complained of was irrelevant to any matter now before the Board. 


91. Section 79(4) is the section of the Act under which remedies of the kind relevant 
to this case are made. Its very open-ended wording presents this Board with both the great- 
est opportunity to fashion carefully tailored effective remedies and the greatest temptation 
to exceed proper statutory bounds. The Solomonic difficulty in applying the broad powers 
granted to the Board under this section are apparent from the words used. 


““79(4) ... where the Board is satisfied that an employer, ... has acted con- 
trary to this Act it shall determine what, if anything, the employer, ... shall 
do or refrain from doing with respect thereto and such determination, with- 
out limiting the generality of the foregoing may include, any one or more of, 


(a) an order directing the employer, ... to cease doing the act or acts com- 
plained of; 


(b) anorder directing the employer, ... to rectify the act or acts complained 
of; or 


(c) anorder... to compensate in lieu of hiring or reinstatement for loss of 
earnings or other employment benefits in an amount that may be asses- 
sed by the Board against the employer, ...” 


92. Guidance, however, can be gained from a number of first principles that are ap- 
parent from the structure of the legislation and that have evolved through experience with 
the section. Moreover, because of the breadth of the requested relief in the instant case and 
because one such principle has been severely challenged by the Complainant, the Board has 
decided to review its approach to unfair labour practice remedies and to explain more fully 
its role in these matters. 


93. It is trite to say that all rights acquire substance only insofar as they are backed by 
effective remedies. Labour law presents no exception to this proposition. An administrative 
tribunal with a substantial volume of litigation before it faces a great temptation to develop 
“boiler plate’’ remedies which are easy to apply and administer in all cases. This temptation 
must be resisted if effective remedies are to buttress important statutory rights. An impor- 
tant strength of administrative tribunals is their sensitivity to the real forces at play beneath 
the legal issues brought before them and there is no greater challenge to the application of 
this expertise than in the area of developing remedies. To be effective, remedies should be 
equitable, they should take account of the economics and psychology permeating the situa- 
tion at issue; and they should attempt to take into account the reasons for the statutory vio- 
lation. Remedies should also be sensitive to the interests of innocent bystanders. This means 
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then that the Board should try and tailor remedies to each particular case. It is equally true, 
however, that the Ontario Labour Relations Board cannot police the entire labour relations 
arena. As important as it is for this Board to safeguard the substantive rights it administers, 
ultimately, compliance with the Act depends on the vast majority of unions and employers 
according at least minimal respect to the legislation, the Board and the Board’s directives. 
With its limited resources and the time that must be taken to adjudicate fairly issues of con- 
troversy, the Board must rely on the co-operation of employers and trade unions in the day 
to day administration of the Act. For this reason, the Board cannot get too far ahead of the 
expectations of the parties it regulates. It must be concerned that its decisions are perceived, 
in the main, as reasonable and fair to attract as much self-compliance as possible. It has 
therefore been said that the ideal Board order must be both an instrument of education and 
of regulation. See generally St. Antoine, A Touchstone for Labor Board Remedies (1968), 
14 Wayne L. Rev 1039; Ross, Analysis of Administrative Process Under Taft-Hartley, [1966] 
Lab. Rel. Yearbook 299. Giving effect to these general considerations, three basic princi- 
ples that underpin section 79 have emerged. 


(1) A Remedy is Not A Penalty 


94. If deterrence was all that the Board had to keep in mind, it would be a simple mat- 
ter to set up a system of penalties which would achieve this end. There is little doubt that 
penalties could be devised which would provide second thoughts to anyone intent on violat- 
ing The Labour Relations Act. But the Legislature did not provide the Board with this role 
and probably with good reason. See Little Bos. (Weston) Limited [1975] OLRB Rep. Jan. 
83, at 91. Section 85 of the Act is a section that sets out penalties for contraventions of the 
legislation and allocates the role of applying these penalties to the Provincial Court. Addi- 
tional penalties may exist elsewhere in appropriate situations. See Criminal Code, R.S.C. 
1970, c. C-34, s. 5, 423(2)(a); Re Regina v Gralewicz et al (1979), 45 C.C.C. (2d) 188 
(Ont.C.A.) By implication, and by the absence of punitive language elsewhere in the stat- 
ute, it is reasonable to conclude that the Board should not fashion its remedies under section 
79 with the primary view of penalizing parties. This is not to deny that effective remedies will 
likely have a deterrent effect, but the primary purpose of a remedy should not be punish- 
ment. If it were otherwise, the Board’s accommodative and settlement role under section 79 
and more generally would be a most difficult one to maintain. Offenders would be wary of 
compromise lest their candor be subsequently met by stiff penalties issued by the very 
agency that encouraged an informal and early resolution of a complaint. Indeed, settlement 
and compromise might have to give way to a public clamor for a more tangible enforcement 
of the legislation not unlike the current concern over plea bargaining in the criminal law con- 
text. Labour law has historically been more interested in accommodation than “‘two-fisted”’ 
enforcement. But of course, the failure to comply with a Board order can result in the appli- 
cation of penalties by the Court in the exercise of the Court’s contempt jurisdiction. 


SBR In the immediate case this principle has importance. For example, affirmative or- 
ders that an employer post notices indicating that he has violated the Act and directives that 
he publicly commit himself to future compliance with the legislation cannot have as their 
purpose public humiliation, embarrassment and, thereby, punishment. These remedies 
may be appropriate as might direct trade union access both to employees on an employer’s 
time and to employee addresses, but only as directives aimed at the removal or rectification 
(to use the language of the statute) of the consequences of a violation. These types of reme- 
dies, and their nature is almost infinite, should have as their purpose the amelioration of the 
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lingering psychic effects of unfair labour practices and the consequent injury to a union’s or- 
ganizational or bargaining strength. The jurisprudence developed by the National Labour 
Relations Board is repleat with other examples and demonstrates the great potential for de- 
veloping affirmative labour relations remedies under Section 79. See McDowell and Huhn, 
NLRB Remedies for Unfair Labour Practices, Wharton School of Finance, Univ. of Pa. 
(1976). However, the Board must consider the appropriateness of each remedy in a Cana- 
dian context and in the light of our own statutory framework. For example, quare the appli- 
cation of certification extension in Ontario: Mar-Jac Poultry (1962) 136 NLRB 785. 


(2) Monetary Relief is Compensatory 


96. This is a corollary to the no-punishment principle. While it may be discouraging to 
the Board where, for example, the reinstatement of an employee with back pay, is simply in- 
adequate to deter repeated offences, this is no justification for the application of additional 
monetary penalties in the guise of compensation. Thus, it is conceivable that the Board 
might change its policy and no longer require the mitigation of losses by employees who are 
subject to an unfair labour practice discharge. The change might be justified by the argu- 
ment that the employer is paying no more than he would have had to pay had the person 
been employed up to the date of his reinstatement. However, it would be clear to those who 
regularly appear before the Board that our primary purpose was more in the vein of making 
unfair labour practice compensation orders more painful. On the other hand, our back-pay 
and compensation awards should be as fully compensatory as possible and, on request, 
could bear interest. Our approach might be analogous to that provided for by The Judicature 
Act, R.S.O. 1970, c. 228, as amended S.O. 1977 c. 51, s. 38. See also Sedgewick and Metro- 
politan Toronto Zoological Society (1979), 22 O.R. (2d) 225. 


97. An order directing compensation for loss of earnings is not the only manner of 
awarding monetary relief under section 79. The language of section 79 provides the Board 
with the broadest power to provide relief with paragraph (a), (b) and (c) of section 79(4) be- 
ing but illustrations of this broad power. This is made clear from the general direction of the 
section stating that the board “shall determine what, if anything, [a party] shall do or refrain 
from doing with respect thereto” and from the subsequent introductory phrase to the spec- 
ific powers “without limiting the generality of the foregoing ...’’ An additional and impor- 
tant justification for concluding that the Board has power to award, in effect, general dam- 
ages arising from a breach of the Act was well expressed in The Journal Publishing 
Company of Ottawa Limited, supra at para. 61, thusly: 


“The language of section 79(4)(c) is intended to clear up any doubts about 
the Board’s power to reinstate employees, a remedy not available at com- 
mon law, and not to restrict the awarding of damages to this one situation. 
The power of an arbitrator to award damages in the absence of express statu- 
tory authority has had longstanding approval from the Supreme Court of 
Canada. See: Polymer Corp. (1962), 33 D.L.R. (2d) 124. It would be strange 
indeed if the Labour Board did not have at least equal remedial authority, 
where the language of the legislation so clearly provides for it.” 


98. The power was exercised in De Vilbiss (Canada) Limited, supra where the Board 
directed the payment of certain allowances and holiday pay that had been denied the union’s 
negotiating committee members as part of the scheme to subvert bargaining. More recently, 
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we have seen the power characterized as permitting ““make whole” remedies, a term popu- 
larized before the National Labour Relations Board and U.S. courts, but amounting to no 
more than broad compensatory relief in respect of flagrant unfair labour practices. Such re- 
lief has included a trade union’s organizing costs or extraordinary organizing costs, depend- 
ing on the circumstances. It has also included all wasted negotiating costs and necessarily in- 
curred legal costs caused by the commission of unfair labour practices. For example, in the 
Academy of Medicine, Toronto Call Answering Service, supra an employer closed part of his 
business in response to the certification of a trade union to bargain on behalf of its employ- 
ees. In awarding the union all “‘reasonable organizational, bargaining, legal and other ex- 
penses”’ and the affected employees some three months of wages, the Board articulated the 
following compensatory rationale: 


“The Board, having regard to the seriousness of the respondent’s unfair 
practices, to the impracticality of making order for rectification, and to the 
fact that the employer is continuing in operation other aspects of its enter- 
prise, has concluded that this case is an appropriate one for the granting of a 
‘make whole’ order. The Board orders the respondent to reimburse the 
union for all reasonable organizational, bargaining, legal and other expenses 
associated with its efforts to acquire and pursue its statutory rights. Such ex- 
penses are to include the costs of proceedings before the Board, proceedings 
which would net have been necessary but for the unfair practices of the re- 
spondent. While this part of our order is equivalent to an award of costs, it 
should not be taken as signaling a retreat from the Board’s general practice 
of not awarding costs as against an unsuccessful party. This is a case, how- 
ever, where the employer’s contraventions of the Act are so serious that the 
resulting legal costs to the union cannot be ignored. Moreover, the rationale 
underlying the Board’s practice of not awarding costs — that of not identify- 
ing a ‘winner’ and a ‘loser’ — is of no application where, as here, the conduct 
of the employer has made it impossible for the parties to live together in the 
future. (See Repac Construction and Material Limited, [1976] OLRB Rep. 
Oct. 610.) It should be stated, however, that the Board has not attempted in 
this decision to exercise any general procedural power to award costs. What 
the Board has done is exercise its remedial authority under section 79(4)(c) 
of the Act so as to, as nearly as possible, restore the union to the position it 
was in prior to the respondent’s unfair practices. Given the impracticality of 
an order for rectification, full compensation, including all reasonable legal 
expenses, ought to be awarded to the union. 


Compensation must also be considered for the discharged employees. 
What the employees have lost is their employment status. This status has 
been lost by reason of the illegal closure of their place of employment. As 
stated, employees in this Province do not run the risk that their employer will 
close down simply because it is unwilling in principle to operate with a union. 
The Labour Relations Act contemplates the continued status of strikers as 
employees and provides employees on a lawful strike with a right to be rein- 
stated in their former positions upon the making of an unconditional applica- 
tion to return to work, within six months. While no such applications were 
made in the instant case, the Board finds that, because the respondent had 
by June 9th permanently discontinued its Call Answering Service, applica- 
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tions for reinstatement by the employees would have been fruitless and were 
therefore unnecessary. 


Damages resulting from a loss of employment status cannot, of course, be 
measured with precision. However, since the uncertainty of the measure- 
ment is directly attributable to the aggravated character of the violation, the 
employer should not be able to avoid an assessment on that ground. The 
Board must make its best estimate of the value of the employee’s loss in all 
the circumstances of the case. 


To compensate the employees of the Call Answering Service for the loss of 
their employment status, the Board has determined that the respondent 
should pay to each of the employees listed on Schedule ‘‘A”’ [deleted] a sum 
of money equivalent to the amount they would have earned from June 9, 
1977 — the date of the closure — until September 9, 1977, such compensation 
to be computed on the basis of the employees’ respective wage rates as of 
June 9th. This assessment, which is designed to afford the employees a rea- 
sonable period in which to secure alternate employment without loss of in- 
come, is based on the assumption that the respondent would not have dis- 
continued its Call Answering Service Division for cause within the 
foreseeable future. The evidence is that the respondent had operated its Call 
Answering Service for forty years, and that the service was an expanding 
one. It must, therefore, be assumed that the Call Answering Service would 
have continued had not the employees chosen to exercise their rights under 
the Act to join a trade union and to participate in its lawful activities. To en- 
sure that no employee receives a windfall as a result of the employer’s unfair 
practices, those employees finding alternative employment during the pe- 
riod in question, and the evidence indicates that there are some, will have 
their damages reduced accordingly.” 


Other Canadian examples can be found in Kidd Bros., supra and the Robinson and Little 
case, supra both decisions of the British Columbia Labour Relations Board. 


99: However, the Board has held that there are clear limitations to its power to award 
general damages. In The Ottawa Journal case the Board was requested to impose “‘the con- 
tractual terms that [the parties] would have been expected to reach had there been good 
faith bargaining, ... [and] damages to the employees for loss of wages and other employ- 
ment benefits from the time of [a] lockout” such damages to reflect the collective agreement 
that would have been in place. The Board held it was without jurisdiction to impose an 
agreement and went on to decline to award the damages requested because of a concern that 
an award of damages should not result in the indirect imposition of a collective agreement 
and the belief that there should be no compensation for damage resulting from the use of le- 
gal economic sanctions. Its reasoning is found at paragraph 61 of the decision. 


“The existence of the power to award damages does not necessarily mean 
that such relief is appropriate. Although we do not agree with the employer’s 
argument that damages are never an appropriate method of remedying a 
failure to bargain in good faith, we recognize that this type of remedy must 
be imposed with care. There are two concerns of particular importance. 
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First, the awarding of damages should not result in the indirect imposition of 
a collective agreement. In this case, therefore, it would be inappropriate to 
award damages for loss of wages suffered as the result of the lock-out, since 
this approach would require the Board to determine terms and conditions of 
employment for those employees during that period. Second, the Board 
should not compensate for damage that results from the use of legal eco- 
nomic sanctions. The problem, in this case, is that the lost wages and em- 
ployment benefits flow from the lock-out — an action that was timely, and not 
prohibited by the Labour Relations Act. The mere existence of an element of 
bad faith bargaining cannot convert an otherwise legal strike or lock-out into 
an illegal act, that would give rise to extensive liability in damages. The 
wrong lies with the manner in which the negotiations are conducted, not with 
the use of the economic sanction. To hold otherwise would introduce into 
the strike and lock-out an element of uncertainty that would disrupt the 
process of labour relations as it now exists in Ontario. In this case, although 
it is clear that the lock-out was not connected initially with any failure to bar- 
gain in good faith on the part of the employer, it could be argued that the em- 
ployer’s later failures to bargain in good faith subsequently tainted the lock- 
out. We do not accept this argument. The lock-out continued to be legal and 
damages, if any, must relate to extra negotiating costs that might have been 
caused by the employer’s conduct, and not to the economic losses resulting 
from the lock-out itself.” 


100. After reviewing these policy pronouncements, we have decided that some qualifi- 
cation is demanded by our experience and by a need to ensure our remedies remain effec- 
tive. While we admit that monetary relief based on the collective agreement that would have 
been negotiated had there been good faith bargaining requires the assumption that an 
agreement would have resulted, awarding no monetary relief is tantamount to assuming no 
agreement would have arisen out of good faith bargaining. Clearly, reality is usually some- 
where in between in the sense that either proposition may be valid in any particular case. 
What trade unions like the Complainant and the employees it represents lose in cases of this 
kind is “the loss of an opportunity” to negotiate a collective agreement or the loss of an op- 
portunity to achieve an agreement at an earlier point in time. Employees join a trade union 
with, in their minds at least, the reasonable prospect of obtaining an improvement in their 
working conditions. In fact, the Complainant may be able to statistically document the rea- 
sonableness of such employee expectations. When an employer responds with flagrant un- 
fair labour practices, he wrongly prevents his employees from realizing their expectations or 
delays having to deal with any of their demands. For example, an employer may be able to 
escape with no contract at all if the initial organizing strength of the union can be so eroded 
by unfair labour practices that a strike can be outlasted. Moreover, the employer receives an 
unfair competitive advantage over those employers who do bargain in good faith, making 
the unlawful conduct attractive to other employers. In labour relations terms these em- 
ployee losses are real; the potential employer gains unjust; and both are accomplished by 
the violation of a fundamental duty imposed by the legislation — bargaining agent recogni- 
tion. The failure to consider any monetary relief seems to encourage these consequences. 
See generally: Note, An Assessment of the Proposed Make Whole Remedy in Refusal to Bar- 
gain Cases (1968), 67 Mich. L. Rev. 374; Note, An Analysis of The NLRB Objections To a 
Make Whole Remedy in Refusal to Bargain Cases (1971), 3 Rutgers-Camden L.J. 272. 
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101. It can, of course, be argued that damages for the loss of such an opportunity are 
too speculative to estimate and if arbitrarily set would be punitive in nature — a result that 
would appear to contravene the first tenet discussed. The argument, however, is inconsis- 
tent with the long accepted principle that one whose wrongful act precludes the exact deter- 
mination of damage should not be able to evade his duty to compensate for that damage be- 
cause of an uncertainty caused by his own wrongdoing. See Mayne and McGreger on 
Damages 12th ed., 1961, para. 174. In private litigation before our courts, a party is not bur- 
dened with an unattainable standard of accuracy in the assessment of damages. Business 
losses in commercial law suits and the compensation awarded in personal injury cases to per- 
sons who may never have been employed are important examples. See for example: Withers 
v. General Theatre Corporation, [1933] 2 K.B. 536; Roach v. Yates, [1938] 1 K.B. 256 
(C.A.). Even more directly in point are those cases that explicitly grapple with the wrongful 
loss of an economic opportunity. 


102. Chaplin v. Hicks, [1911] 2 K.B. 786 (CA) first recognized the principle of com- 
pensating for the loss of an opportunity in the context of a beauty contest. The case involved 
a breach of contract to enter a contest from which the loss of opportunity to win a prize 
flowed. In determining whether the breach of contract resulted in injury to the plaintiff, 
Lord Justice Fletcher Moulton, at 795 commented: 


“Ts expulsion from a limited class of competitors an injury? To my mind 
there can be only one answer to that question; it is an injury and may be a 
very substantial one. Therefore the plaintiff starts with an unchallengeable 
case of injury and the damages given in respect of it should be equivalent to 
the loss.” 


103. A similar situation arose in Domine v. Grimsdall, [1937] 2 All E.R. 119 where a 
plaintiff recovered £15 from a defendant bailiff who had improperly failed to execute judg- 
ment against a debtor of the plaintiff, the loss of chance being that the debtor would pay off 
his debt to avoid the execution against his goods. 


104. In Hall v. Meyrick, [1957] 2 Q.B. 455 a solicitor negligently failed to warn the 
plaintiff that her marriage would revoke a will made in her favour by her intended husband. 
The damage she suffered as a result of this negligence was the loss of opportunity to secure 
the benefits of a new will. However, in valuing the opportunity Ashworth, J. at 471 noted 
that, “[T]he more the contingencies the lower the value of the chance or opportunity of 
which the plaintiff was deprived.”’ The damages awarded were £1250. 


105. The Supreme Court of Canada approved this principle in Kinkel et al. v. Hyman et 
al, [1939] 4 D.L.R. 1. where the defendant directors had sold the plaintiffs stock in a com- 
pany without obtaining the consent of 51% of the shareholders for whom it was held in trust. 
The plaintiff had resold stock to the defendants for an option to repurchase provided that 
the defendant directors called a meeting of the shareholders to ratify the first transaction. 
The defendants failed to call a meeting within the life of the option. The court found a 
breach of contract, but awarded only nominal damages as there was no proof that the share- 
holders would have ratified. At page 7 Mister Justice Crockett observed: 


“For my part I can find no authority in either Chaplin v. Hicks or Carson v. 
Willitts justifying any Court in awarding any more than a nominal sum as 
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damages for the loss of a mere chance of possible benefit except upon evi- 
dence proving that there was some reasonable probability of the plaintiff real- 
izing therefrom an advantage of some real substantial monetary value.” 
[Emphasis added] 


106. In the B.C. Supreme Court case of Hornak v. Paterson et al (1967), 62 D.L.R. 
(2d) 290, the plaintiff established a breach of contract by the defendant union in failing to 
notify him of an employment opportunity. Damages were awarded for the lost wages of the 
particular job in question but were not awarded for the loss of opportunity for future em- 
ployment, again because of lack of proof of the opportunity materializing. In discussing the 
onus of proof Mister Justice Aikins, at 298, had this to say: 


“In my view before damages may be awarded for the loss of a chance the ex- 
istence of the chance said to have been lost must be established in accord- 
ance with the usual requirement in a civil case, that is on the balance of prob- 
abilities. The proof is insufficient if it is left as a matter of conjecture whether 
there was a loss of a chance or not. This simply means that there must be ac- 
ceptable evidence showing directly that there was the chance claimed or 
leading to the same conclusion by reasonable inference.” 


107. McWhirter v. University of Alberta (1978), 7 A.R. 376; 80 D.L.R. (3d) 609 is an- 
other and very recent case involving this issue. A professor alleged that the University had 
failed to follow certification procedures set out in the University of Alberta Faculty Hand- 
book when considering him for tenure. As a result, he lost the chance to be considered the 
following year for tenure. The Court assessed damages for breach of contract at $12,000 
which reflected the chance of success in the new hearing and the likelihood he would have 
been accepted and have remained at the University in any event. 


108. American cases have also adopted this principle. In Kansas City, M. & O.R. Co. 
v. Bell, 197 S.W. 322, the defendant delayed a shipment of pedigree hogs in breach of con- 
tract. The plaintiff recovered as damages the value of the chance to win the amount of the 
price he claimed he would have won at the stock show in which he missed entering his pigs. 
Boyce, J. discusses how the chance would be valued: 


“Evidence as to all such matters as would tend to show the probability that 
the plaintiff would be successful in the competition would be admissible, 
and, as one of the judges in the English case says, it would then be left to the 
good sense of the jury trying the case to determine the value of the plaintiff's 
chance on the competition.” 


109. Similarly in Wactel v. National Alfalfa Journal Co., 176 N.W. 801, a contestant in 
a magazine subscription contest recovered the value of the chance to win where the defen- 
dant wrongfully declared the contest abandoned in the plaintiff's district. 


110. More recent cases valuing the losses sustained in the breach of vacation contracts 
are further examples of the willingness of the courts to provide effective relief for the viola- 
tion of private rights. See Jarvis v. Swans Tours Ltd. [1973] 1 AlIlE.R. 71(C.A.). 


rie If the courts have not shied away from attempting to provide effective monetary 
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relief for the violation of private rights, should the Ontario Labour Relations Board be any 
less sensitive when confronted with the intentional defiance of statutory policy? The answer 
must surely be in the negative unless this approach conflicts fundamentally with more im- 
portant principles and we do not think this is the case. 


112. A general damage award to all of the employees in the bargaining unit of the kind 
we have in mind, would not amount to the dictation of contract terms. Rather, it acknowl- 
edges that the wrong the Board is addressing is not the denial of a right to a particular collec- 
tive agreement, but rather the right to bargain collectively in pursuit of such a contract. 
Thus, it is the prospects of the employees of increased earnings from the exercise of the 
trade union’s bargaining capacity in negotiations which have been impaired by the employ- 
er’s wrongful acts and refusal to engage in collective bargaining. It is therefore this “loss” — 
the bargaining expectancy — that must be assessed. Never having tried to value this loss, we 
are unable and unwilling to conclude that such losses cannot be established from relevant 
and statistically meaningful material available to the parties. The law of damages has recog- 
nized as probative the experience of others similarly employed and, with the plethora of col- 
lective bargaining data available to the parties, it would not seem rash to think that reasoned 
argument can be made on this issue too. Indeed, at least one American statute specifically 
provides for such an approach. See California Labor Relations Act of 1975, incorporated as 
Part 3.5 (sections 1.40 to 1166.3) of Division II of the California Labor Code. Also see 
Yates, The ““Make Whole’ Remedy for Employer Refusal to Bargain: Early Experience Un- 
der the California Agricultural Labor Relations Act (1978) 29 Lab. L.J. 666. 


£13: The first case decided under that statute was Adam Dairy (1978), 4 ALRB 24 
which set out the California Agriculture Labor Relations Board’s approach to estimating 
bargaining loss in the following excerpt: 


“By contrast, legislation now pending before Congress to add the make- 
whole remedy to the National Labor Relations Act approaches the calcula- 
tion of the amount of the award far more narrowly than was envisioned in 
Ex-Cell-O in 1970. HR 8410 provides that the award: 


‘Shall be measured by the difference between (i) the wages and other 
benefits received by such employees during the period of delay, and (ii) the 
wages and fringe benefits such employees were receiving at the time of the 
unfair labor practice multiplied by the percentage change in wages and other 
benefits stated in the Bureau of Labor Statistics, Average Wage and Benefit 
Settlements, Quarterly Report of Major Collective Bargaining Settlements 
for the quarter in which the delay began. If the Secretary of Labor certifies to 
the Board that the Bureau has, subsequent to the effective date of the Labor 
Reform Act of 1977, instituted regular issuance of a statistical compilation of 
bargaining settlements which the Secretary determines would better effectu- 
ate the purposes of this subsection than the compilation specified herein, the 
Board shall, in administering this subsection use the compilation certified by 
the Secretary.’ 


This formula achieves a reasonable estimate of the actual loss to employees 
while avoiding the necessity for arguing the relevance of a range of data in 
each case in a post-hearing setting. We note also that it altogether by-passes 
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litigation of the issue of whether or not a particular employer would have 
reached contract or agreed to a particular provision. In view of the fact that 
this issue is created by Respondent’s conduct in refusing to bargain, this ap- 
proach is entirely consistent with the purposes of the Act. cf. Fibreboard Pa- 
per Products Corp., 180 NLRB 142, 72 LRRM 1617 (1969), enf'd sub nom 
Steelworkers v NLRB, 436 F 2d 908, 75 LRRM 2609 (DC Cir. 1970). Re- 
spondent in Fibreboard Paper Products Corp., 138 NLRB 550, 51 LRRM 
1101 (1962), violated Section 8(a)(5) by failing to bargain about its decision 
to contract out its maintenance operations. During proceedings to determine 
the amount of backpay owed to the employees terminated as a result of its 
decision, Respondent contested the formula selected by the Board with the 
argument that it could not be assumed, and in fact was unlikely, that Re- 
spondent would have agreed to that formula if it had bargained. The Board’s 
decision stated: 


‘In the words of the Supreme Court, “‘it is not possible to say whether a satis- 
factory solution could [have been] reached ....’’ Indeed, as the Respondent 
contends, the Union might not have been able to persuade the Respondent 
not to contract-out or retain the ‘“‘Pabco formula’’. On the other hand, it is by 
no means clear that the parties could not have reached an agreement in 1959 
which would not have eliminated the ‘‘Pabco formula’. The fact that the Re- 
spondent did not give the Union an opportunity to attempt to reach such an 
agreement was found violative of the Act. Thus, any uncertainty with re- 
spect to what wage rates the backpay claimants would have received except 
for termination was created by the Respondent, which bears the risk of that 
uncertainty. Fibreboard Paper Products Corp. , supra, 180 NLRB at 144.’ 


We do not have statistics on wages or collective bargaining settlements in ag- 
ricultural labor comparable to the BLS data used in the proposed NLRB for- 
mula and could not therefore adopt such a precise formula at this early stage. 
However, we do think it appropriate to try to reduce the number of elements 
which are subject to dispute in each case, and to simplify the calculation of 
the amount of the award to each employee. 


In addition to these practical advantages, we think this approach is prefera- 
ble in terms of its impact on the bargaining process. We prefer to leave to the 
parties the tasks of costing out and weighing one particular provision against 
another. We think that an award based on a more general estimate of the 
cost of a contract allows more room for this negotiation process to be worked 
out in the manner most appropriate in each case, because it does not inject 
the Board into the process of assessing alternatives. Furthermore, since such 
an award is based to an extent upon generally applicable data drawn from 
employers who bargained in good faith, it will reflect the settlements they 
have reached. This will tend to eliminate any competitive advantage ob- 
tained by an employer who bargains in bad faith over employers who pay 
higher labor costs because they complied with the law, thereby further re- 
ducing ‘the incentive to mock the statute’s promises. ...’ 


We therefore shall proceed on the basis of these principles to calculate the 
amount of the make-whole award.” 
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114. Another view on possible approaches is found in the following excerpt from the 
opinion of former NLRB Chairman Frank McCulloch and Board Member Brown in 
Ex-Cello Corp. (1970), 185 NLRB 107 at p. 118-119: 


“Accordingly, uncertainty as to the amount of loss does not preclude a 
make-whole order proposed here, and some reasonable method or basis of 
computation can be worked out as part of the compliance procedure. These 
cannot be defined in advance, but there are many methods for determining 
the measurable financial gain which the employees might reasonably have 
expected to achieve, had the Respondent fulfilled its statutory obligation to 
bargain collectively. The criteria which prove valid in each case must be de- 
termined by what is pertinent to the facts. Nevertheless, the following meth- 
ods for measuring such loss do appear to be available, although these are nei- 
ther exhaustive nor exclusive. Thus, if the particular employer and union 
involved have contracts covering other plants of the employer, possibly in 
the same or a relevant area, the terms of such agreements may serve to show 
what the employees could probably have obtained by bargaining. The par- 
ties could also make comparisons with compensation patterns achieved 
through collective bargaining by other employees in the same geographic 
area and industry. Or the parties might employ the national average percent- 
age changes in straight time hourly wages computed by the Bureau of Labor 
Statistics. 


And there is other available significant data which may be utilized to indi- 
cate the value of the lost collective-bargaining opportunity. For example, the 
Bureau of Labor Statistics conducts an annual study of union wage scales in 
the building, construction, local transit, local trucking, and printing indus- 
tries. This study covers all local unions in 68 selected cities. BLS similarly 
makes a quarterly wage survey of seven major construction trades in 100 se- 
lected cities. The Bureau also issues monthly reports of wage and benefit 
changes under collective-bargaining agreements in manufacturing establish- 
ments employing 1,000 or more production and related workers. A related 
survey of wage developments in smaller manufacturing units covers both un- 
ionized and nonunionized establishments. There are other Bureau of Labor 
Statistics facts which may bear on the remedy. One of significance is the peri- 
odic wage and benefits survey of 50 manufacturing and 20 nonmanufacturing 
industries. The data collected in this program reports on about 20 million 
employees on both a national and regional basis, usually with listings by size 
of establishment, size of community, collective-bargaining coverage, and 
type of product or plant group. Another Bureau of Labor Statistics program 
periodicaly gathers wage and benefits data on a Standard Metropolitan Sta- 
tistical Area basis for more than 60 occupational categories in all but the 
smallest establishments. Depending on the type of industry, these surveys 
cover from 8 to 72 metropolitan areas. Guidance may also be forthcoming, 
on occasion, from other forms of data frequently cited in the collective-bar- 
gaining process, such as Consumer Price Indices and productivity statistics. 
Other relevant wages and benefit information will be available to the Gen- 
eral Counsel and the parties from private sources and their use and useful- 
ness in the compliance process will likely vary with the particular circum- 


1264 


stances of the individual case. Furthermore, additional data could become 
available through new compilations which might later be undertaken by the 
Bureau of Labor Statistics or other agencies, including this agency, as well as 
by unions, employers, and private and public organizations and institutions. 


In the instant case, as noted above, a prima facie showing of loss can read- 
ily be made out by measuring the wage and benefit increments that were ne- 
gotiated for employees at Respondent’s other organized plants against those 
given employees in this bargaining unit during the period of Respondent’s 
unlawful refusal to bargain. Granted that the task of determining loss may be 
more difficult in other cases where no similar basis for comparison exists, this 
is not reason enough for the Board to shirk its statutory responsibilities, and 
no reason at all for it to do so in a case such as this where that difficulty is not 
present.” 


1153 We are sensitive that too arbitrary an approach to this kind of monetary loss might 
have the effect of unduly burdening employers and, accordingly, we embark on this new di- 
rection with caution. However, if we make no effort to chart this course, employees and 
trade unions will continue always to bear the loss. The fear of over compensation, in many 
contexts, has all too often resulted in no compensaton with iniquitous results. To a very real 
extent, bargaining orders simply direct an employer to do what was originally required ex- 
cept that by virtue of the unlawful conduct the employer may have weakened the bargaining 
position of the union and thereby strengthened his own position. If awarding employees 
compensation for economic losses established by reasonable proof has the incidental effect 
of making such misconduct less attractive, it would be unduly restrictive to rule out this 
more effective remedy because of the incidental deterrent effect. Clearly, the preamble to 
the Act demands this Board to devise a compensatory remedy where this is at all possible. 
See Note, The Need For Creative Orders Under Section 10(c) of the NLRA (1963), 112 
U.Pa.L.Rev.69. 


(3) A Collective Agreement Cannot be Imposed 


116. In earlier cases the Board has concluded that it lacks the power to impose a collec- 
tive agreement under section 79. The first case to consider the issue was De Vilbiss (Canada) 
Limited, supra where the Board sounded its reservations at paragraph 23 without deciding 
the matter. The panel in that case, which included the present Chairman and Board Mem- 
bers Bell and Hodges, made the following observations. 


“As for the complainant’s request that the respondent be directed to enter 
into a collective agreement, we have serious reservations that it is the appro- 
priate remedy in the circumstances. We would first note that the United 
States Supreme Court has told the National Labour Relations Board that it 
does not possess the power to impose such a remedy. (See H.K. Porter Com- 
pany Inc. v. NLRB (1970) 62 L.C. 410,696.) While the facts at hand might be 
distinguished from H. K. Porter on the basis that here the trade union is ask- 
ing for little more than the employer unilaterally implemented during the ne- 
gotiations in breach of the Act and the wording of section 8(d) of the Wagner 
Act is much more specific with regard to the parameters of the bargaining 
duty, this Board cannot ignore the fact that labour relations in the private 
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sector has, for the most part, been based upon a concept of voluntarism or 
freedom of contract. For this reason — a reason that figured prominently in 
the H.K. Porter decision — we have doubts that the Board possesses the au- 
thority to respond to this particular request of the complainant. However, it 
is unnecessary to finally resolve this issue because we believe that in the cir- 
cumstances the parties are quite capable of arriving at their own agreement 
provided the employer immediately commences to bargain in good faith and 
makes all reasonable efforts in the direction of making a collective agree- 
ment. If the complainant is satisfied with the terms that the respondent re- 
cently implemented, bargaining can be narrowed to the few outstanding is- 
sues that remain. Accordingly, we direct the respondent to begin to bargain 
in good faith and make all reasonable efforts to make a collective agreement 
with the trade union. And in this regard, we also direct the respondent to 
commence negotiations by arranging to meet with the complainant within a 
reasonable period of time from the release of this judgment. There is no 
need for the Board to retain jurisdiction over this matter in that a subsequent 
failure to bargain in good faith would amount to non-compliance with our di- 
rection. Upon following the appropriate procedure (see USW and Chairtex 
Manufacturing Ltd. et al [1971] 3 O.R. 154), such non-compliance would 
cause the Board to file a copy of this determination in the office of the Regist- 
rar of the Supreme Court ‘“Whereupon the determination shall be entered in 
the same way as a judgment in order of that Court and is enforceable as 
such”’. 


117 Counsel for the Complainant stressed that the De Vilbiss case demonstrated the 
inadequacy of the Board’s conclusion because a collective agreement was not subsequently 
achieved by the parties. We would note, however, that an application alleging non-compli- 
ance with the Board’s bargaining order was never undertaken by the trade union in that 
case. Surely, it is incumbent on the beneficiary of a bargaining order to husband the direc- 
tive carefully and, in a non-compliance proceeding, there is a heavy onus on a respondent to 
persuade this Board that its subsequent conduct is consistent with the spirit and intent of the 
Board’s bargaining order. This is particularly the case in first agreement situations for all of 
the reasons associated with the difficulty of distinguishing continued bad faith from hard 
bargaining. Once having breached the Act, offending parties should not be surprised to find 
that to establish a bona fides intent they may be required to act temporarily in ways that the 
Board does not demand of others. 


118. Following De Vilbiss the Board had two other occasions to consider further the 
existence of a power to impose an agreement. On both occasions the Board held that it 
lacked the authority to do so. See Ottawa Journal, supra page 322 et sequitur and The Daily 
Times, supra at page 610-11. 


119. In the Ottawa Journal case, supra beginning at paragraph 54 the Board reasoned: 


“The relief requested by the unions was what they termed a “‘make- 
whole” order. The components of this relief, as argued by the unions, would 
be the imposition by the Board of the contractual terms that they would have 
been expected to reach had there been good faith bargaining, such terms to 
be retroactive to the expiry date of the paper’s own contracts, damages to the 
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employees for loss of wages and other employment benefits from the time of 
the lock-out, and damages to the union for its litigation and lock-out expen- 
ses. Put more bluntly, the unions were asking that the Board resolve this dis- 
pute by acting as an interest arbitrator, arguing that such a remedy was the 
only effective deterrent against failures to bargain in good faith. 


This request for ‘“‘make-whole”’ relief has serious implications for the col- 
lective bargaining process in this Province. This process, as it is defined in the 
Labour Relations Act, clearly provides that labour disputes are to be ulti- 
mately resolved by recourse to economic sanctions — The strike and the lock- 
out. Compulsory interest arbitration has never been an ingredient of this 
statutory scheme. Does the existence of bad faith bargaining allow the Board 
to deviate from the clear scheme of the Act when exercising its remedial au- 
thority? We think not. 


The obligation contained in section 14 is an obligation to bargain. Parties 
to collective negotiations are required to bargain in good faith and to make 
every reasonable effort to make a collective agreement, but they are not re- 
quired to reach a collective agreement. Good faith bargaining cannot be 
equated to the execution of a collective agreement and, conversely, bad faith 
bargaining cannot be equated to a failure to reach agreement. In other 
words, it is possible for the parties to comply with the obligation set out in 
section 14, and still not reach agreement. Where the obligation is breached, 
therefore, it cannot be assumed that an agreement would have been reached 
but for the existence of bad faith bargaining. The imposition of a collective 
agreement, therefore, is not within the scope of the Board’s remedial au- 
thority where it is attempting to redress a failure to bargain in good faith. 


Not only would the imposition of an agreement be inconsistent with the 
scheme of the Act, but it would be a remedy that would be difficult for the 
Board to implement. What would be the terms of the collective agreement 
that the Board would impose? The unions argue that it would be the agree- 
ment that would have been reached if the failure to bargain had not occur- 
red. It is possible, however, that, even if there was a breach of section 14, a 
collective agreement might not have resulted. And, even if we were to con- 
clude that a collective agreement would have been reached, we might also 
conclude that the terms of that agreement would be most unfavourable to 
the unions. The problem with the remedy proposed by the unions is that it 
would require the Board to engage in an exercise of speculation. The Board 
would be venturing into the uncertain sea of interest arbitration without 
benefit of even such rudimentary navigational aids as the criteria that are 
found in those statutes that provide for interest arbitration. 


The use of interest arbitration as a section 14 remedy would also pose dan- 
gers to the collective bargaining process itself. There would be a great temp- 
tation for parties to abandon the bargaining table for the Board where the 
bargaining process was not working in their favour. In other words, parties 
might well seek to gain concessions at the Board that they could not gain at 
the bargaining table. We do not consider that the Legislature ever intended 


1267 


to supplant the bargaining process by imposing a duty to bargain in good 
faith, and providing the Board with extensive remedial powers. This duty, 
and the Board’s remedial powers, exist to complement the bargaining proc- 
ess, not to displace it.” 


120. The Complainant has asked, in effect, that we reconsider this conclusion arguing 
that the Board has put the most effective remedy beyond its reach and that, without specific 
direction from the Legislature, it should assume it has the power, subject to the courts advis- 
ing the Board to the contrary. Counsel to the complainant went on to point out key differ- 
ences in wording between Ontario’s legislation and the American legislation construed by 
the United States Supreme Court in H. K. Porter Company et al (1967) 56 LC{12, 322 (CA- 
DC); [1968] CCH NLRB{20,040; (1969) 60 LC 10,043. This argument is not unpersuasive; 
indeed it is tempting. But after careful reflection the Board remains of the view that it lacks 
jurisdiction to grant the requested relief. It is tempting for the Board to approach its reme- 
dial powers in the suggested manner particularly where it believes its directives are being 
flouted or treated as a licence fee for continued violations. But to give vent to such emo- 
tional responses is to adopt the position that this Board will exceed proper statutory parame- 
ters anytime it believes the legislation to be inadequate. If the statute, as currently drafted, 
is inadequate to get at the roots of first agreement recognition conflict, it is as much a func- 
tion of this Board’s expertise to point this problem out as it is to elaborate properly the gen- 
eral language used. Admittedly, no legislature can specify in detail the powers or mandate 
of an administrative tribunal. The use of general language is usually the wiser course, relying 
as it does on a thoughtful and pragmatic case by case adjudication by persons knowledgea- 
ble in the matters that come before them. This Board has tried to elaborate the statute to 
give ongoing life and meaning to the Legislature’s intent, but there comes a point where the 
legislation ends and the Board can go no further. It is no more realistic to say that the Legis- 
lature should be specific on the limits of the Board’s remedial jurisdiction than it is to de- 
mand specificity in any other area of the Board’s mandate. Accordingly, we confirm the rea- 
soning in the Ottawa Journal case, and wish to add a few additional thoughts because of the 
importance of this issue to the ongoing process of labour law reform. 


LAD. The Act was amended in 1975 and for the first time the Board was given original 
jurisdiction to administer the duty to bargain in good faith. When that change was made one 
can assume that the legislative draftsmen were familiar with the H. K. Porter case and the 
constraint it imposed on labour law remedies. If it was intended that the Board have a power 
to impose contracts, and to avoid the H. K. Porter result, the wise course would have been 
to make this power explicit. It is also of note that the only jurisdiction which had accorded 
such a power to its labour board by 1975 was the Province of British Columbia and there the 
power was and remains exercisable only on a reference from the Minister of Labour and 
only in first contract situations. In addition, the power is confined to the imposition of a one- 
year contract. Those constraints reflect both the fundamental nature of this kind of govern- 
ment intrusion into an otherwise free collective bargaining system and the basic value of vo- 
luntarism that underpins our political system. Where other jurisdictions have followed suit, 
they have not conferred a general power to impose contracts, but have adopted British Co- 
lumbia’s more limited approach. (See Canada Labour Code R.S.C. 1970, c.L-1, s. 171.1 
and Quebec Labour Code R.S.Q. 1964 (as amended 1977, Bill 45, s. 81d.) In the face of that 
1975 legal climate, it is simply unreasonable to conclude that the Ontario Legislature in- 
tended to give this Board the power to impose collective agreements of unspecified dura- 
tions on any bargaining relationship by simply removing the word “‘person”’ from the open- 
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ing words of section 79 thereby making it clear “‘any complaint alleging a contravention of 
[this] Act”’ could be resolved under the section. See De Vilbiss, supra at page 60. 


bP. It is also interesting to observe that the only reference to interest arbitration in the 
1975 amendments was the now litigation-prone addition of section 34c providing a legal 
structure to encourage and support the voluntary arbitration of interest disputes. In our 
view, this amendment embodies the sentiment expressed in the following excerpt from York 
Regional Board of Health, supra at page 263, and points in the opposite direction to that 
which the complainant would have this Board take. 


‘A study of our labour laws reveals a presumptive right of employees to 
withdraw their services if they cannot accept the terms and conditions of em- 
ployment offered to them by an employer and the correlative right of an em- 
ployer to refuse to employ employees on terms and conditions which it con- 
siders to be unacceptable. Whether viewed as a carry-over from classical 
economic theory; as a fundamental expression of Western values; or as a 
pragmatic assessment of the most acceptable way to resolve employment re- 
lated conflict, the fact is that we have adopted a system of countervailing 
power to resolve disputes over terms and conditions of employment — a sys- 
tem called collective bargaining. As a general matter exceptions are not 
made for groups of employees or individual employees who lack the raw bar- 
gaining power to ‘‘win’” what they want or need under these ground rules. 
Once the power of collective action is granted to a group of employees, they 
and their employer must come to terms with this relationship and the “‘logic’”’ 
of the economic forces that constrain their freedom of action. Similarly, ex- 
ceptions are not made on the basis of the preferences of employees and em- 
ployers for some other approach. The Labour Relations Act must accommo- 
date an array of industries, any one of which may be more suited to a very 
different approach to its labour relations.” 


123: Finally, reference should be made to the explicit scheme of the Act. Wherever 
contractual terms have been imposed on the parties, the Legislature has done so specifically. 
This is so in respect of the no-strike and lock-out pledges (section 36), grievance arbitration 
provisions (section 37), contract term (section 44), union security (section 36a), and reli- 
gious exemptions from union security arrangements (section 39). This is another indication 
that one cannot lightly conclude the Board has the power to impose directly all the terms ofa 
collective agreement on particular parties. 


124. However, we wish to make it very clear that all of the foregoing is not to say that 
bargaining orders, cease and desist directions, and findings of bad faith cannot have an indi- 
rect impact on the content of a collective agreement. For example, surely this Board has the 
power to direct a party to cease and desist in the making of unlawful or inflammatory pro- 
posals and, in doing so, the content of any resulting collective agreement will be indirectly 
affected. Nothing we have said above is inconsistent with this result. Any other view would 
unduly constrain the Board in fashioning effective relief and amount to an overly technical 
application of this third general principle. 


ORDER OF THE BOARD 
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125; In the facts at hand, the Board is of the view that a broad range of remedies is re- 
quired to attempt to redress the persistent and flagrant unfair labour practices of the Re- 
spondent. The Complainant has advised the Board that its supporters are almost totally de- 
moralized and that many have quit the Respondent’s employ. Its opinion in this respect is 
not inconsistent with the history of this collective bargaining relationship. Any remedy 
should have the purpose of redressing monetary losses and providing the Complainant with 
a reasonable opportunity to recapture the early momentum that sparked both certification 
applications. 


(a)(i) The Board declares that the Respondent has failed to bargain in good faith and 
make every reasonable effort to make a collective agreement at all times relevant to this 
complaint. 


(ii) The Board further declares that the Respondent’s position on union security violates 
sections 14, 56,58, and 61 of The Labour Relations Act. 


(iii) The Board declares that the Respondent contravened sections 56, 58, and 61 of The 
Labour Relations Act in hiring persons to infiltrate the Complainant; in hiring a private in- 
vestigation firm to surveil meetings held by the Complainant; and in photographing employ- 
ees on the picket line at the commencement of the strike. 


(iv) The Board declares that various conversations of Jack MacDonald with employees on 
the picket line about possible decertification applications amounted to violations by the Re- 
spondent of sections 56, 58, and 61 of The Labour Relations Act. 


(v) The Board declares that the Respondent’s earlier direct communications with its em- 
ployees by way of newsletters violated sections 14, 56, 58, 59, and 61 of The Labour Rela- 
tions Act and that the recent publication thanking non-striking employees violated section 
56, 


(b)(i) The Board directs the respondent to bargain in good faith and make every reason- 
able effort to make a collective agreement. To this end, the Board specifically directs the re- 
spondent, on the receipt of this decision, to convene forthwith a series of bargaining meet- 
ings between itself and the complainant with the assistance of a Ministry of Labour mediator 
and, at the initial meeting, to make a complete proposal that the respondent is willing to ac- 
cept as a collective agreement. In making this proposal the respondent is directed to cease 
and desist in its position on union security that we have found to be part of a continuing 
scheme to divide the loyalties of its employees; to undermine the exclusive bargaining agent 
status of the trade union; and to coerce employees into withdrawing support from the com- 
plainant or from commencing to support their complainant. 


(ii) The respondent and its agent are directed to cease and desist from all other activities 
found by the Board to have been in violation of the Act and, more specifically: 


A. Engaging in surveillance of employees’ activities in respect to 
union organization; 


B. Intimidating and coercing employees into withdrawing from the 
complainant union or from supporting the complainant union; 
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C. Causing employees to act as informers in an effort to determine 
the extent of union activities of other employees in the bargaining 
unit; 


D. Communicating directly with employees with a view to undermin- 
ing the exclusive bargaining agent status of complainant union; 


E. In any other manner interfering with, restraining, or coercing its 
employees in the exercise of their right to self-organization, to 
form, join or assist the United Steelworkers of America or any 
other labour organization, to bargain collectively through repre- 
sentatives of their own choosing, and to engage in other concerted 
activities for the purpose of collective bargaining, or to refrain 
from any or all such activities. 


(c)(i) The respondent is directed to post copies of the attached notice marked “‘Appen- 
dix” after being duly signed by the respondent’s representative, in conspicuous places at its 
places of business where bargaining unit employees are employed in Barrie, Ontario, in- 
cluding all places where notices to employees are customarily posted and to keep these no- 
tices posted for 60 consecutive working days. Reasonable steps shall be taken by the respon- 
dent to insure that the said notices are not altered, defaced or covered by any other material. 
Reasonable physical access to the premises shall be given by the respondent to two repre- 
sentatives of the complainant to satisfy itself that this posting requirement has been and is 
being complied with. 


(ii) The respondent is directed, at its own expense, to mail a copy of the attached notice 
marked ‘“‘Appendix”’ after being duly signed by the respondent’s representative, to the resi- 
dence of each employee in the said bargaining units forthwith. An employee who must scan 
the Board’s notices hurriedly while at work under the scrutiny of others, will not be as able 
to absorb the meaning and hence to understand his legal rights as one who reads them at 
home in a more relaxed fashion. 


(iii) The respondent is further directed to publish, at its own expense, a copy of the notice 
marked “‘Appendix’’ duly signed by the respondent’s representative, in the next issue of 
““Watts-Up” following the receipt of this decision, or the next subsequent issue thereto. The 
order is aimed at counteracting the widespread impact of the respondent’s earlier improper 
statements made in this employee publication. 


(iv) The Respondent is directed forthwith to convene during working hours a meeting of 
all bargaining unit employees in both bargaining units currently working on company prem- 
ises and a representative of the Respondent is directed to read the attached notice marked 
“Appendix” to the employees. The Respondent is further directed to afford two represent- 
atives of the Complainant a reasonable opportunity to be present at the said meeting and to 
address the employees for no longer than thirty minutes immediately following the reading 
of notice by the Respondent’s representative. 


(v) The Respondent is directed forthwith to provide the complainant with a list of names 
and addresses of all the employees in both bargaining units and to keep this list updated for 
one year from the receipt of this decision. This request is justified under section 14 as essen- 
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tial bargaining unit information to permit the Complainant to communicate with all the em- 
ployees it represents in the most reasonable and complete manner. In addition, the employ- 
er’s misconduct in this case, including the improper surveillance, is likely to have inhibited 
other forms of communication that might have been available to the Complainant. In this 
sense our direction is based on a need for the employer to rectify the distortion it has caused 
in communications between the Complainant and those people it represents. The Com- 
plainant must insure that access to this information is limited to responsible and accountable 
trade union officials. 


(vi) The Respondent is directed to provide the Complainant for a period of one year from 
the receipt of this decision with reasonable access to all employee notice boards at the sub- 
ject locations for the posting of union notices, bulletins and other union business literature 
in order that the employees may have free and ready access to information in the workplace 
from the Complainant concerning all aspects of collective representation and the collective 
bargaining negotiations. 


(d)(i) The Board further directs the Respondent to pay all of the Complainant’s negotiat- 
ing costs incurred to the date of this decision and all extraordinary organizing costs arising 
out of the organizing of both the full and part-time bargaining units as damages caused by 
the improper actions of the respondent. The Board will remain seized of this issue and on 
application by the Complainant will determine the actual and allowable losses in this re- 
spect. We have decided against awarding the Complainant its legal costs in this matter. The 
Board is hesitant to pursue this line of compensation because of the possibility that the de- 
nial of legal costs to those parties who successfully defend against complaints may be misun- 
derstood and perceived as unfair. This policy may be reviewed by the Board from time to 
time. 


(ii) The Board further directs that the Respondent is obligated to pay to all 
bargaining unit employees all monetary losses that the Complainant can 
establish by reasonable proof as arising from the loss of opportunity to nego- 
tiate heretofore a collective agreement due to the Respondent’s earlier un- 
lawful conduct, the said damage, if any, running up to the date of the first 
meeting convened by the Respondent in accordance with paragraph (b)(i) of 
the Board’s order, together with interest as appropriate. The Registrar is di- 
rected to reschedule this matter for hearing and determination on the issue 
of damages on the application of the Complainant and the Board remains 
seized of this case for such purposes. 


(e) Having regard to the history of unfair labour practices in this case, the 
Respondent is directed to give the Complainant reasonable notice should 
any supervisor or company agent convene any group of bargaining unit em- 
ployees and address them on the question of union representation within one 
year from the receipt of this decision. The respondent is further directed to 
afford two representatives of the Complainant a reasonable opportunity to 
be present at the speeches and upon request to permit one of them to address 
the employees for the same amount of time as the Respondent’s address. 


DECISION OF BOARD MEMBER, C. G. BOURNE: 


iL I dissent. 
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2 The history of events at the respondent’s location in Barrie, up until May 1979, is 
unsavoury, to say the least. But it must surely be the events subsequent to that time which 
are the subject of bad faith bargaining in this instance. 


3: It was the testimony of Stewart Gordon that the Fort Worth headquarters of Ra- 
dio Shack (Tandy Electronics) had left the Barrie operations in the hands of local manage- 
ment; that they had not bothered to keep abreast of developments there, and had not been 
kept informed of the certification proceedings and Court actions. In December 1978, it was 
testified, corporate management, greatly concerned, sent Stewart Gordon to obtain a first- 
hand report of the poor image resulting from its labour relations. 


4, As a result of Gordon’s report, a new bargaining structure was devised, with Gor- 
don actively participating with the assistance of new counsel in the person of Bruce Binning. 


Di Both parties are in substantial agreement with the progress of the new round of 
bargaining. Sessions were held June 7, 14 and 29, July 2, 24, 26 and August 8. This last meet- 
ing was not face to face but conducted by Mediator Fraser Kean. 


6. Gordon testified that when the new round of negotiations started on June 7, “‘al- 
most twenty-six articles, with one hundred and twenty-five sections, were outstanding, and 
that after meetings (in June and July) the outstanding issues had been reduced to three, viz: 
absenteeism, rules and regulations and dues check-off’’. The testimony goes on to say that 
(Gordon) “‘told Berry that the respondent would modify the absenteeism policy and the per- 
sonal rules in all areas Berry believed them to be improper’, but Berry insisted that neither 
matter should be included in the contract’. (My emphasis. ) 


if On July 26 Berry confirmed that the union security and rules and regulations is- 
sues were strike issues. When asked by counsel in cross-examination whether or not rules 
and regulations were a non-negotiable issue, Berry did not answer directly, but merely said 
‘“‘we didn’t even want them in the collective agreement’. 


8. In his testimony Berry admitted he had said to Gordon that “‘if the dues issue fell, 
the others would drop’’. This was enlarged upon in Gordon’s cross-examination in quoting 
Berry’s statement that “if we would exclude rules and regulations and absenteeism and 
changed our position on check-off we would have an agreement”’. 


9. The majority award has found that these bargaining sessions were “‘surface bar- 
gaining”’, which is to say, there was no real intent to arrive at a collective agreement. The 
shadow of negotiations before the entrance of Gordon and Binning has convinced the other 
members of the Board that the leopard hasn’t changed its spots. Yet the evidence pursuades 
me that both parties had entered into “hard bargaining” and had run across intractable posi- 
tions on both sides by August 8 —- the company’s stance with regard to the dues check-off be- 
ing countered by the union’s adamant position on rules and regulations as well as check-off. 


10. The Board appears to be in agreement with a definition of bargaining in bad faith 
but differs in its interpretation of the events in this case. The majority award sees the totality 
of events as the determining factor and cannot believe the professions of change of heart on 
the part of the new team. For my part, I find the explanation perfectly believable. There is 
no reason to doubt Tandy Electronics’ policy of a “hands off” approach so long as the profit 
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picture was satisfying. And there is certainly no reason to doubt that their preference would 
be to get along without a union. On the other hand it is equally credible that they should be 
alarmed at the bad publicity the company had evoked by their reaction to events in 1978. 
Events speak louder than words and their new team, which brought a whole grab-bag of un- 
resolved issues down to three between June 7 and August 8, 1979, surely gives an indication 
of bargaining in good faith. Their resistance to the check-off is mirrored in the union’s 
equally adamant position to secure one. 


Ps The literature on good/bad faith bargaining is extensive, and is listed in some de- 
tail in the majority report, so there is no need to repeat it here. Perhaps the approach is best 
summed up in two extracts — from Journal Publishing Co. of Ottawa Ltd., [1977] OLRB 
Rep. 309: 


“The obligation contained in section 14 is an obligation to bargain. Parties to 
collective negotiations are required to bargain in good faith and to make 
every reasonable effort to make a collective agreement, but they are not re- 
quired to reach a collective agreement. Good faith bargaining cannot be 
equated to the execution of a collective agreement and, conversely, bad faith 
bargaining cannot be equated to a failure to reach agreement. In other 
words, it is possible for the parties to comply with the obligation set out in 
section 14, and still not reach agreement. Where the obligation is breached, 
therefore, it cannot be assumed that an agreement would have been reached 
but for the existence of bad faith bargaining. The imposition of a collective 
agreement, therefore, is not within the scope of the Board’s remedial au- 
thority where it is attempting to redress the failure to bargain in good faith.” 


and in Canadian Industries Limited, [1976] OLRB Rep. May 203: 


“Recognition requires each party to approach collective bargaining with the 
objective of entering into a collective agreement. This means that a failure to 
reach a collective agreement cannot be motivated by an unwillingness to rec- 
ognize the other party. The requirement to recognize the other party does 
not mean, however, that a party can establish a failure to bargain in good 
faith by simply proving that its terms were not accepted by the other party. 
This type of proof, going to content of the proposals rather than to the con- 
duct of the negotiations, would be insufficient to establish a lack of recogni- 
tion.” 


2. Taking all the above into consideration I would rule that the parties be directed to 
bargain in good faith with the assistance of mediation. To quote from paragraph 66 of the 
majority award: 


‘*.,. both parties are entitled to bargain hard for the agreement that they be- 
lieve to be acceptable. This is so even if one of the parties has an overwhelm- 
ing strength at the bargaining table and able to achieve most or all of its 
needs. The exercise of such raw bargaining power in good faith does not of- 
fend the bargaining duty imposed by this Act.” 


LD; Since, in my opinion, bargaining in bad faith has not been established, I cannot 
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agree with the remedies suggested. In particular, I find the order in paragraph 125(b)(i) 
“that the Respondent be directed to cease and desist in its position on union security” an im- 
position that flies in the face of the Board’s established policy and practice. 


DECISION OF BOARD MEMBER OLIVER HODGES: 


iN I concur with the Chairman in finding that the Respondent’s actions, from the mo- 
ment it became aware of the Complainant’s organizing activity, were intended to prevent its 
employees from being represented by the trade union of their choice in collective bargain- 
ing, and thus hold that the Respondent had contravened sections 56, 58 and 61 of the Act. 
Furthermore, I am satisfied that the conduct of the Respondent at the bargaining table from 
November until the beginning of June was overt bargaining in bad faith. While I agree that 
substantial progress in bargaining towards an agreement was made after that time, never- 
theless I am of the view that the Respondent did not ever intend to enter into a collective 
agreement with the Complainant. The Respondent’s collective bargaining stance after 
June, although tough, appeared somewhat conciliatory. However, in the absence of any di- 
rect evidence from responsible company officials indicating a change in the Respondent’s 
motives, I am in agreement with the Chairman in holding that the actions of the Respondent 
after the beginning of June, when considered together with the earlier unlawful conduct, 
amounted to bargaining in bad faith in violation of section 14 of the Act. 


ee The Chairman has attempted to provide the Complainant and the employees in 
the bargaining unit with a remedy for the damages which they have suffered as a result of the 
Complainant’s violations of The Labour Relations Act. | concur with the Chairman in hold- 
ing that the circumstances of this call for the exercise of almost all of the remedial powers 
which the Board has been given by the Legislature. I agree with the granting of the remedial 
relief set out by the chairman, as far as it goes. However, I disagree with the Chairman’s in- 
terpretation of section 79(4) of the Act which holds that this Board does not have the juris- 
diction to impose a first collective agreement. 


3) The position taken by the Respondent before the Board in the earlier certification 
and unfair labour practice proceedings leads me to doubt the efficacy of the remedial relief 
fashioned by the Chairman, notwithstanding the representations made by counsel that the 
respondent had seen the error of its ways and had changed its attitute towards the Com- 
plainant and the Board. In the circumstances of this case, having regard particularly to the 
absence of any first hand evidence from an officer or official of Radio Shack regarding a 
change in attitude or motive, Iam concerned that the remedial relief in this case, which does 
not include the imposition of a first collective agreement, is an invitation to the Respondent 
to continue with bad faith “surface”? bargaining. In my opinion, when the Board is faced 
with an employer which has stated that it will get rid of the union no matter the cost, the 
Board must respond with a remedy which will ensure that the Union can achieve a collective 
agreement. In this case, that remedy is a collective agreement, the terms of which may be 
determined by this Board, based upon the final positions taken by the parties immediately 
prior to the strike. 


4. The Board has the authority, as the Chairman has noted, under section 79(4) of 
the Act to provide an effective remedy for violations of the Act. In my view, that remedy 
must be a realistic and practical one. It must recognize that the respondent in this case has 
exhibited an atavistic attitute towards trade unions and the rights of employees to engage in 
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collective bargaining reminiscent of the 1920’s. To direct the Respondent to bargain in good 
faith and to cease and desist from its position on the issue of union security is one step to- 
wards forcing the Respondent closer to a collective agreement with the complainant. To 
award damages resulting from the Respondent’s violation of section 14 of the Act based 
upon the loss of the opportunity to enter into a collective agreement at an earlier point in 
time, the amount of those damages to be assessed by the Board, is another step towards 
forcing the Respondent closer to a collective agreement with the Complainant. However, 
the relief fashioned by the Chairman is not enough. 


ae This employer has already flouted the law and has failed to comply with earlier 
Board orders. The Union was precluded from engaging in fruitful collective bargaining by 
the Respondent. The Board has been advised of the outstanding bargaining issues and is 
aware of the parties’ respective positions. The Board’s cease and desist order with respect to 
union security will result in the compulsory deduction of union dues from the wages of all 
employees in the bargaining unit if a collective agreement is signed. In my opinion, The La- 
bour Relations Act confers upon the Board the necessary jurisdiction to take the next step to 
guarantee that this employer will not benefit from its earlier wrongdoings; that step being 
the settlement of a collective agreement imposed by the Board. 


6. Should the Union not be able to agree upon the Employer’s complete proposals 
for a collective agreement prepared pursuant to the Board’s directions, the Board should re- 
main seized with this complaint in order to decide upon the resolution of the outstanding 
bargaining issues. I would then direct the parties to sign and be bound by the collective 
agreement determined by the Board. 


Appendix 
The Labour Relations Act 


NOTICE TO EMPLOYEE! 


Posted by Order of the Ontario Labour Relations Board 


We have issued this notice in compliance with an Order of the Ontario Labour Relations Board issued after 
a hearing in which both the Company and the Union had the opportunity to present evidence. The Ontario Labour 
Relations Board found that we violated the Ontario Labour Relations Act and has ordered us to inform our employees 
of their rights. 


4 


The Act gives all employees these rights: 
To organize themselves; 
To form, join or help unions to bargain as a group, through a representative of their own choosing; 
To act together for collective bargaining; 
To refuse to do any and all of these things. 
We assure all of our employees that: | 
WE WILL NOT do anything that interferes with these rights. | 
| 


WE WILL NOT threaten our employees with plant closure or discharge or with any other type of reprisals 
because they have selected the United Steel Workers of America as their exclusive bargaining representative, 


WE WILL NOT attempt to get employees to inform on union activities and the desires of their fellow 
employees. 


WE WILL NOT engage in surveillance of employee activities with respect to union organization. 


WE WILL NOT intimidate or coerce employees in any way into withdrawing from the United Steel Workers | 
of America or from supporting the United Steel Workers of America. 
| 





WE WILL NOT refuse to bargain collectively with the United Steel Workers of America as the certified 
bargaining agent representative of all employees as directed by the Board in the following units: 


(1) All employees of the respondent in Barrie save and except foremen and persons above the rank of 
foreman, office and sales staff, persons regularly employed for not more than 24 hours per week 
and students employed during the school vacation period. 

(2) All employees of the respondent who are regularly employed for not more than 24 hours per week 
and students employed during the school vacation period, save and except foremen, and persons 
above the rank of foreman, office and sales staff. 


WE WILL NOT in any other manner interfere with or restrain or coerce cur employees in the exercise of 
their rights under the Act. 


WE WIILL make whole the United Steel Workers of America for all losses suffered by reason of our refusal 
to bargain in good faith as directed by the Board. 


WE WILL make whole all bargaining unit employees who suffered losses by reason of our failure to bargain 
in good faith as directed by the Board. 


WE WILI, comply with all other directions of the Ontario Labour Relations Board including: 


(1) Providing the United Steel Workers of America with reasonable access to employee notice boards 
in our warehouse facility for a period of one year; 


(2) providing the United Steel Workers of America with a list of names and addresses of all bargaining 
unit employees and to keep this list up to date for a period of one year; 


(3) providing the United Steel Workers of America with a reasonable opportunity to be present and 
to reply to any speech made by management representatives to assembled employees; 


(4) providing the United Steel Workers of America with an opportunity to address bargaining unit 
employees On company time and company premises for a period of time not exceeding thirty minutes 
following the reading of this notice, 

WE WILL bargain collectively with the United Steel Workers of America as the duly certified collective 


bargaining representative of our employees in the above units as directed by the Board and if an understanding 
is reached, we will sign a contract with the Union. 


RADIO SHACK 


Dated: Per: (Authorized Representative) 


This is an official notice of the Board and must not be removed or deface¢ 


This notice must remain posted for 60 consecutive working days. jie 
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1465-79-U Mr. Boris Kitzov, Complainant, v. Canadian Union of Public 
Employees and its Local 1764, Respondent, v. The Regional Municipality of 
Durham, Interested Party. 


Duty of Fair Representation — Grievor not truthful with Union — Union’s relationship with 
employer considered — Union membership deciding not to file grievance against discharge — Whether 
acting arbitrarily 


BEFORE: M. G. Mitchnick, Vice-Chairman. 


APPEARANCES: Boris Kitzov on his own behalf; S. R. Henessy, and others for the respon- 
dent; Donald J. Paterson for the interested party. 


DECISION OF THE BOARD; December 17, 1979 


oa This is an application under section 79 of The Labour Relations Act, alleging a vio- 
lation of section 60 of the Act by the respondent trade union. That section reads as follows: 


‘A trade union or council of trade unions, so long as it continues to be 
entitled to represent employees in a bargaining unit, shall not act ina 
manner that is arbitrary, discriminatory or in bad faith in the represent- 
ation of any of the employees in the unit, whether or not members of 
the trade union or of any constituent union of the council of trade 
unions, as the case may be.”’ 


The complainant, Mr. Boris Kitzov, was discharged from his employment with the Regional 
Municipality of Durham on October 19, 1979. It is the respondent trade union’s decision not 
to grieve this discharge that forms the subject matter of the present complaint. 


S The complainant holds a Master’s degree in Municipal Engineering from the Uni- 
versity of Prague, and had worked previously for the Metropolitan Toronto Roads Depart- 
ment. In November of 1974 the complainant commenced employment with the Regional 
Municipality of Durham. He applied for an engineering position, but was able to obtain only 
the position of draftsman. 


4. From the beginning, the complainant began to develop a strained relationship 
with his supervisors. There was no engineer in the department when the complainant com- 
menced employment, and he began to point out to his supervisors areas which he felt could 
be improved. The complainant testified that while he was able to demonstrate to his supervi- 
sors that he was technically correct in these matters, he nontheless felt that his supervisors 
were becoming displeased with him as a result of his initiatives. 


my In May of 1975 the grievor applied for a vacancy in the position of Technician in 
the Sewer Department. Sewer design had been a part of the complainant’s university de- 
gree, and he was surprised and unhappy when he learned that Walter Evans, the Design 
Manager, had interviewed every applicant but himself for the job. According to the com- 
plainant, Mr. Evans responded to the complainant’s inquiry by saying, “I automatically 
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ruled you out’’. The respondent trade union subsequently initiated a grievance on the com- 
plainant’s behalf, and carried it all the way through arbitration. While recognizing the com- 
plainant’s technical qualifications, the majority of the board of arbitration dismissed the 
complainant’s grievance on the ground that he lacked sufficient experience in sewer work 
within the Ontario context to satisfy the specifications of the job. The complainant conceded 
that with respect to this grievance the respondent trade union had not acted in a manner that 
was arbitrary, discriminatory or in bad faith. Rather, the complainant simply felt that the 
union could have done a better job in bringing the merits of his case home to the board of ar- 
bitration. In particular, the complainant was impressed with the professional labour lawyer 
retained to present the case on behalf of the Regional Municipality, and expressed dissatis- 
faction over the fact that the union’s Business Representative presented the complainant’s 
case without the benefit of professional assistance. That decision, of course, has always been 
recognized by this Board as the prerogative of the trade union, and not one with which the 
Board (in the absence of some pre-determined violation of section 60) will interfere. 


6. In 1975 and 1976 the complainant applied for positions outside of the bargaining 
unit, including that of Design Engineer, but was not accepted. This left the complainant 
with the feeling, in his words, that the Region “‘had hired engineers less competent than my- 
self’. In September of 1976 the complainant came head to head with the new Design Engi- 
neer, Mr. Loudon, over the best approach to a particular design plan. Ultimately, Mr. Lou- 
don instructed the complainant to make the change to the drawing in accordance with Mr. 
Loudon’s own preference, and the complainant refused. As a result, he was issued a discipli- 
nary memorandum on September 24, 1976. The respondent union initiated a policy griev- 
ance on the complainant’s behalf over this memorandum. Following a two and one-half 
hour discussion with management, the union decided to drop the grievance. The complain- 
ant expresses some concern over not having attended the grievance meeting, but does not 
allege violation of section 60 over this incident. 


Te The complainant testified that he was fully aware that he was not, by his actions, 
endearing himself to management. Indeed, at about this time, the complainant was told by 
Mr. Evans, according to the complainant’s testimony, that he hoped the complainant would 
not be around for a long time, and suggested that the complainant look around for other 
work, although stating that the choice was up to the complainant. 


8. At a departmental meeting on December 15, 1976, the complainant pointed out 
what he felt were certain areas of waste on a number of pending contracts. The complainant 
testified that his supervisors agreed with him on some of the points, but indicated that they 
would have found them anyway. Overall, he found the response of management at this 
meeting frustrating. When he later found that certain of his suggestions had not been imple- 
mented, he sent a memorandum in that regard to the Commissioner of Works, Mr. Twelve- 
trees. When he received no direct to reply to this memorandum, the complainant, as he tes- 
tified, became totally frustrated. He then took it upon himself to carry his concerns over 
what he felt was the incompetence of his superiors, together with the wasting of the taxpay- 
ers’ money, to the news editor of a local Oshawa newspaper. The complainant’s allegations 
received great prominence in that newspaper. Following this incident, the complainant was 
suspended, and the union filed a grievance on his behalf. The complainant was particularly 
concerned with the statement in his notice of suspension that read: ““You are hereby givena 
final warning that any repetition of your past misconduct, will result in immediate dis- 
charge”’. 
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9; The evidence demonstrates, and the complainant concedes, that in the ensuing 
weeks the respondent trade union actively pursued the complainant’s grievance, and a date 
was set for an arbitration hearing. However, three weeks prior to the hearing date, the 
Local Chief Steward, Mr. David Linklater, received a written opinion from the Local’s 
Business Representative as well as their staff counsel that the grievance should not be pro- 
ceeded with on the basis that, having regard to the complainant’s admission that he deliber- 
ately went to the press, together with his prior record, the grievance would not be won. The 
complainant was given a copy of this letter. As the complainant still insisted that his griev- 
ance proceed to a hearing, the Local Executive decided to refer the matter to a general 
membership meeting. The turnout at the meeting was small, but the complainant concedes 
that the eventual vote was in favour of not proceeding with his grievance. The complainant 
expresses his disappointment with this decision, but concedes that it was arrived at demo- 
cratically, and does not allege a violation of section 60 of the Act. 


10. There was a further incident involving the complainant and Mr. Evans in Novem- 
ber of 1978, but management did not treat the incident as disciplinary, and the union did not 
get involved. 


Lt In December of 1978 the complainant had attempted to make arrangements with 
Mr. Evans to leave work early on December 21st for the purpose of getting an early start on 
his scheduled vacation. The complainant’s request was denied. The complainant then ar- 
ranged on his own to leave early on the day in question by working through his lunch and 
coffee break. The complainant discussed this with his immediate supervisors, but was told 
he would nonetheless have to speak to Mr. Evans. The complainant left without speaking to 
Mr. Evans, and was suspended for 5 days. In the letter of suspension dated January 8, 1979, 
the employer commented in detail on the complainant’s prior record and work relationship. 
Again the respondent union lodged a grievance on the complainant’s behalf, and the matter 
has now been heard by a board of arbitration, who have not yet rendered their decision. 


12. In September of 1979 the final events leading to the complainant’s discharge be- 
gan to take shape. The complainant, still feeling generally frustrated in his relationship with 
the Region, noticed in the Oshawa newspaper that one of the City councillors, Mr. Ed Ko- 
lodzie, was receiving particular prominence for his avowed concerns over the wasting of tax- 
payers’ money. The complainant felt that Mr. Kolodzie’s concerns coincided with his own, 
and so took it upon himself to telephone Mr. Kolodzie and, at the very least, indicate that if 
he were concerned about the wasting of taxpayers’ money, he ought to take a serious look at 
the upcoming Works budget. Mr. Kolodzie, who did not testify, wasted no time in following 
up this matter, and the Regional Municipality again found itself embroiled in a public de- 
bate over its practices. In approaching the Region, Mr. Kolodzie had identified the com- 
plainant as his “‘source’’. The complainant was called into the office by management and 
asked if he had spoken to Mr. Kolodzie. The complainant denied that he had. Two weeks 
later the complainant was against asked by management if he had given any information to 
Mr. Kolodzie, and again the complainant answered “‘no”’. 


tls): The complainant was called into the office, along with the Chief Steward, Mr. 
Linklater, on October 19, 1979 and handed a letter of discharge. That letter made reference 
to the complainant’s unsatisfactory employment history with the Region, together with the 
final incident which demonstrated, in the employer’s eyes, the complainant’s ‘‘absolute dis- 
regard of the duties’ owed to his employer. Unfortunately, the letter also went on to com- 
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ment in great detail on the instances of ‘‘waste’”’ raised by Councillor Kolodzie, and to as- 
cribe the fault for such waste to the complainant’s own negligence and careless workman- 
ship. 


14. The material facts surrounding the respondent trade union’s refusal to grieve the 
complainant’s discharge are not significantly in dispute, and the Board finds them to be as 
follows. 


LS: The complainant conceded that Mr. Linklater, the Chief Steward, had ap- 
proached him following a meeting between the complainant and management on Septem- 
ber 28, 1979, and had asked the complainant whether he had in fact talked to Councillor Ko- 
lodzie. The complainant further conceded that at the time he led Mr. Linklater to believe 
that he had not talked to Councillor Kolodzie. Mr. Linklater then wrote out a statement of 
the complainant’s evidence, according to his “normal practice’, and asked the complainant 
to sign it, which he did. That statement included a denial by the complainant that he had 
ever talked to Ed Kolodzie. The complainant testified that on the following day Mr. Linkla- 
ter again asked him ‘“‘quite urgently” whether or not he had talked to Councillor Kolodzie. 
The complainant again denied it, and indicated to Mr. Linklater that he could talk to Coun- 
cillor Kolodzie himself if he wished. At a further meeting on October 1st at the complain- 
ant’s house, while the Kolodzie matter was not the real subject matter of the meeting, the 
complainant again denied having given any information to Councillor Kolodzie. 


16. In the meantime, Mr. Linklater had been attempting to get in touch with Council- 
lor Kolodzie, and the Councillor returned his telephone call on the morning of the October 
1st meeting. Mr. Kolodzie was at first hesitant to discuss the matter, according to Mr. Link- 
later, but eventually conceded that the complainant had confided some information to him, 
and that the complainant had contacted him on September 14th, 26th and 29th with respect 
to certain projects. Councillor Kolodzie refused to discuss the matter further, other than to 
indicate that the complainant had given him sufficient information to check on those pro- 
jects. Mr. Linklater did not mention this conversation to the complainant at the October Ist 
meeting, but as they were driving together to Toronto for the complainant’s suspension ar- 
bitration on October 4th, Mr. Linklater advised the complainant of his conversation with 
Councillor Kolodzie. At that point the complainant admitted having talked to the Council- 
lor, and said nothing more. Mr. Linklater testified that he concluded the discussion with the 
complainant simply by stating that he was now aware of it, and that the full Executive was 
aware of it as well. 


1% At this point neither the complainant nor Mr. Linklater were aware that the com- 
plainant was to be discharged, and they learned of the fact together at the October 19th 
meeting with management. Following the meeting a discussion took place between the com- 
plainant, Mr. Linklater, and the steward. The complainant was upset over his discharge, 
and in particular referred to the allegations against him as ‘‘complete fabrications’’. There 
was some mention at that time of the filing of a grievance, but the complainant indicated to 
Mr. Linklater that he did not want the union to get involved. The complainant indicated that 
he felt frustrated with the 1977 hearing conducted by the union on his behalf, and felt he 
would be better represented by a professional lawyer. He futher indicated that he was grate- 
ful but not satisfied with the union with respect to the handling of his earlier grievances. He 
did, however, leave with Mr. Linklater a grievance form signed in blank, and testified that 
he knew that he had until the 26th October to file a grievance. Mr. Linklater indicated that 
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the union would need more information from the complainant before filing a grievance and 
the complainant undertook to obtain the information from the Region’s files before the end 
of the week. 


18. While there is some dispute as to communications between the complainant and 
Mr. Linklater during that week, it is clear that the complainant spent much of his time inves- 
tigating the possibility of civil actions on his own, as well as attempting to obtain further in- 
formation, as requested by Mr. Linklater. This the complainant was required to do through 
other employees in the Regional office, as he had effectively been banned from the premises 
at the time of his discharge. 


19. The complainant finally concluded from his inquiries that civil action would take 
take too long, and toward the end of the week contacted Mr. Linklater and asked to meet 
with him so that he could fill out the grievance. Mr. Linklater asked about the additional in- 
formation, and the complainant indicated to Mr. Linklater that he, Linklater, was the only 
one in a position to obtain information for the complainant, as Mr. Linklater still worked in 
the Regional office, while the complainant did not. Mr. Linklater indicated that he would 
make inquiries and advised the complainant in any event to bring with him to their meeting 
as detailed a statement as possible of his defence. On the 26th of October Mr. Linklater and 
the complainant met and the complainant gave to Mr. Linklater the letter he had prepared. 
Mr. Linklater read it and indicated that he would require more information, but further 
stated that he would review the file and discuss the whole matter with the union Executive. 


20. On Monday, October 29th, Mr. Linklater visited the complainant at the com- 
plainant’s house. While there is some dispute over what was said at the time, the Board con- 
cludes from a review of all the evidence that Mr. Linklater advised the complainant that the 
Executive had decided not to proceed with the complainant’s grievance. Following this, the 
complainant, as he testified, spent the next few days trying to find the best way to defend 
himself. He contacted various lawyers and government agencies, but was finally left with the 
advice that the only avenue left open to him was to proceed against the union before the La- 
bour Board. The complainant then attended at the home of Mr. Linklater to tell him that he 
was sorry, but that he had no choice. On November Sth the complainant received a letter 
from the Board confirming the receipt of his application, and on the next day he was invited 
by the respondent trade union to attend a general membership meeting on November 7th to 
discuss his grievance. The complainant was dissapointed to find, however, that the union 
was still requesting him to provide them with more information on which to file a grievance, 
as he felt he had made it clear to the union that he had done everything in his power to obtain 
further information, and had even suggested to the union that they obtain a Court order to 
gain possession of the necessary files. 


ANE The complainant was also disappointed over the attendance at the meeting. In ad- 
dition to the five members of the Executive, there were only 12 or 14 other members of the 
union in attendance, and in particular, only three from the Design Section where the com- 
plainant had worked. The complainant learned afterwards that the matter of his grievance 
had not been mentioned in the agenda posted for the meeting. Mr. Linklater testified that 
he considered it ‘‘bad taste”’ to mention such things in the agenda, as it is posted in all offices 
thoughout the Region. He testified further, however, that he personally notified every 
member of the Design Section that the complainant’s grievance was being presented at the 
meeting, and in particular he spoke to each member of the Sewer Section where the com- 
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plainant had worked, asking them that if they had any information assisting the complain- 
ant, to please bring it. The complainant testified that he had gotten the impression from dis- 
cussion with other members that the matter of his grievance was far less publicized than Mr. 
Linklater was suggesting, but there is no admissible evidence before the Board on which to 
contradict Mr. Linklater. In any event, while this point is of great import to the complain- 
ant’s perception of the fairness of the meeting, it does not, for the reasons given below, af- 
fect the Board’s decision in the matter. 


22: At the meeting itself, there was, at some point, a motion put on the floor not to 
proceed with the complainant’s grievance. The Executive presented to the membership 
their reasons for their recommendation not to proceed, and the complainant, as he con- 
cedes, was given the opportunity to present his side of the case. In the end, the majority of 
the members voted in favour of not proceeding. 


PRY, Mr. Linklater had been a Vice-President of CUPE Local 1764, the respondent 
trade union, since 1975, and Chief Steward since early 1979. He testified that the Local has 
filed 35 grievances in total with the Region since 1975. Of those, 5 were grievances of the 
complainant. Only 2 grievances in those 4 years have proceeded all the way to arbitration, 
both of those being grievances of the complainant. Mr. Linklater testified that the reasons 
for his own recommendation not to proceed with the complainant’s grievance were twofold. 
Firstly, the fact that the complainant had signed a statement for him indicating that he had 
not talked to Councillor Kolodzie, when that was not true; secondly, the fact that there was 
no evidence available on which to refute the employer’s allegations of negligence against the 
complainant. While a great deal of the evidence centred on the second ground, it is clear, as 
counsel for the respondent union submitted, that Mr. Linklater’s insistence on some evi- 
dence to support the negligence defence was a direct result of the complainant’s lack of 
candour with him on the first ground. 


24. Do the above facts disclose a violation of section 60 of The Labour Relations Act? 
After careful deliberation, the Board finds that they do not. 


PRY: There was no suggestion by the complainant that the respondent union has repre- 
sented him in a manner tainted with either bad faith or discrimination. Indeed, the union’s 
history of representation of the complainant suggests just the opposite. Was the respon- 
dent’s conduct “‘arbitrary’’? As was stated in the Barber-Coleman case, [1976] OLRB Rep. 
Oct. 613, “‘the issue here is whether the Executive applied its mind to the matter and arrived 
at a decision after due consideration’. As noted in the Diamond “‘Z’’ Association case, 
[1975] OLRB Rep. Oct. 791 at paragraph 10: 


... In addressing itself to [the factor of arbitrariness], the Board is cog- 
nizant that the trade union must concern itself with a continuing and vi- 
able collective bargaining relationship with the employer that may very 
well be undermined by the indiscriminate processing of grievances. 


See also the Ford Motor Company Limited case, [1973] OLRB Rep. Oct. 519, especially 
parapraph 38. 


26, Here the union stated as one of its grounds for refusing to file a grievance the lack 
of evidence brought forward in his defence by the aspiring grievor. The union was aware, 
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however, of the efforts of the complainant to obtain such evidence, and of the apparent dis- 
appearance of the Region’s files from their “‘usual place’. In different circumstances, faced 
with such a refusal, the Board might have serious difficultly concluding that the union had 
assessed the merits of the grievance in manner that was not arbitrary. In assessing the con- 
duct of the trade union, however, the conduct of the aggrieved employee must be consid- 
ered as well. Employees who expect a standard of fairness from their trade union must be 
prepared to deal fairly with their trade union as well. Here the complainant had clearly and 
deliberately led his trade union to believe that he never had any conversation with Council- 
lor Kolodzie. The complainant explained to the Board that when he was asked by both the 
employer and his union whether he had ever ‘“‘talked” to Councillor Kolodzie, he felt enti- 
tled to say “‘no”’ because he had not provided any factual information to the Councillor, in 
contrast to his extensive disclosures to the newpspaper in 1977. He felt that whom he 
“talked” to, short of that, was no one’s business but his own, so long as he did not break any 
laws. Whatever one might say about such verbal distinctions when confronted by an accusa- 
tion from his employer, such lack of openness with his own trade union, seeking to represent 
him, is wholly unacceptable. The reasons are obvious. If the trade union takes the position 
with the employer, either in the grievance procedure or in arbitration, that, as here for ex- 
ample, the grievor had never had any contact at all with the elected official, and that is then 
proven to be patently false, the union will be embarrassed, at the very least. But of still 
greater significance, the employer can never be certain to what extent the union itself had 
knowledge of the true facts, and the union’s whole credibility may thereby be undermined, 
to the great detriment of the other members of the bargaining unit and the trade union’s 
continuing relationship with the employer. The trade union, therefore, had every right to be 
concerned, and subsequently circumspect in their dealings with the complainant, after dis- 
covering that the complainant’s representations to them were not the truth. 


oe The Board should add, however, that even apart from the above considerations, 
it would have been unable to characterize the respondent trade union’s assessment of the 
merits of the grievance as “arbitrary” in any event. One of the ironies of this case is the ex- 
tent to which attention came to focus on the allegations against the complainant pertaining 
to his negligence and careless workmanship, when clearly, as the employer confirmed at the 
hearing, the major ground for discharge was the complainant’s involvement with the elected 
official, in light of the earlier incident with the newspapers and the complainant’s overall 
employment history. Indeed, the complainant admitted in his evidence that following the 
1977 incident with the newspapers, he was cautioned by the trade union that any repetition 
of such action would place the trade union in a difficult position of trying to defend him. 
That this was the main issue in the minds of the members at the November 7th meeting ap- 
pears clear as well, as the complainant quoted one of the members as saying: ‘““Who are you 
are going to believe, Councillor Kolodzie or Boris Kitzov’’? Yet the complainant, as he tes- 
tified, was basing his whole evidence on the files which were taken from his possession. The 
complainant is a man of great pride, and it is hardly surprising that his attention focused on 
the allegations of negligence and careless workmanship. The respondent trade union, how- 
ever, while seeking to follow up both grounds, was able to see that the major issue was the 
complainant’s contacts with the Councillor Kolodzie. From its own investigation, the re- 
spondent union discovered that the employer’s understanding of the facts appeared to have 
some basis, and that the complainant had lied about this on two separate occasions to the 
employer. In this regard, the comments of the Board in the Francon case, [1973] OLRB 
Rep. Feb. 556 at p. 557, while considering the union’s duty to proceed to arbitration, appear 
equally apt to the present circumstances: 
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“5S. Counsel for the complainant alleges that the union’s conduct in 
not proceeding to arbitration was arbitrary. He does not argue that the 
union acted either in bad faith or in a discriminatory fashion. It is our 
view that there is no absolute right ina member of the bargaining unit to 
have his grievance arbitrated. The union is required to consider the 
matter and to weigh all the relevant factors. In this case the union Exec- 
utive considered the matter and, based upon its understanding of the 
existing facts and the grievor’s earlier conduct, it concluded that the 
grievor’s days with the respondent employer were numbered. In those 
circumstances it decided not to proceed to arbitration. In our view the 
union has done all that it was required to do within the meaning of the 
section 60 of The Labour Relations Act. It did not act in an arbitrary 
fashion because it considered the grievor’s position in the light of all rel- 
evant factors including the result of the earlier incident and counsel’s 
opinion at that time. It put its mind to all the circumstances and con- 
cluded that the grievor would be faced with termination of his employ- 
ment. The union then decided not to proceed. The issue is not whether 
the union was right or wrong in its assessment, but whether the union 
considered the matter fully and arrived at a decision after due consider- 
ation. In our view the consideration given to the circumstances of this 
case by the union negates any consideration of arbitrary conduct within 
the meaning of section 60 of the Act and the complaint is therefore dis- 
missed.” 


28. The last matter with which the Board must deal is the membership meeting of No- 
vember 7th. Neither party filed with the Board a copy of the union’s constitution, and thus 
there is no indication that the opportunity afforded to the complainant to support his griev- 
ance was one to which he had a legal right. Accordingly, as a gratuitous act, any deficiency in 
the notice calling the meeting would not be material to the Board, unless of course the trade 
union itself seeks to rely on such a meeting to cure its otherwise inadequate level of repre- 
sentation. Such is not the case here. 


2. The Board regrets that the foregoing leaves the complainant in a position where 
he has no opportunity to challenge the particular allegations made with respect to his own 
care and workmanship. See General Motors of Canada Limited v. Brunet, [1977] 2 S.C.R. 
537. However, as the employer and the complainant place entirely different emphases on 
the actual reasons for his discharge, it may be that voluntary and informal discussions can 
take place so as to allow a sufficient airing to accommodate the interests of all parties and en- 
sure a final end to this whole affair. There being no violation of section 60 by the respondent 
trade union, however, this complaint is dismissed. 
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0919-79-R Canadian Union of Public Employees, Applicant, v. The 
Regional Municipality of Peel, Respondent. 


Appropriateness — Bargaining Unit - Agreement excluding students — Whether Board ac- 
cepting agreement of parties 


BEFORE: N. B. Satterfield, Vice-Chairman and Board Members D. B. Archer and J. D. 
Bell. 


APPEARANCES: J. Anderson for the applicant; Donald E. Houck and S. G. Craig for the re- 
spondent. 


DECISION OF THE BOARD; December 19, 1979 


12 This matter arises out of an application for certification in which the applicant 
asked for a pre-hearing representation vote which was held on September 20, 1979 as di- 
rected by the Board. The Board also directed that the ballot box be sealed pending the result 
of a hearing into the nature and composition of the bargaining unit. 


2 The applicant is seeking to be certified for a unit comprised of the respondent’s 
part-time employees at Sheridan Villa. The applicant and respondent are agreed that stu- 
dents employed during the school vacation period should be excluded from that unit and 
there were students employed on the application date. It was this agreement of the parties to 
exclude students from the unit that caused the Board to schedule a hearing because: 


(a) it is the Board’s general practice to keep students and part-time 
employees together wherever one group or the other is being in- 
cluded in or excluded from a bargaining unit if to do otherwise 
would leave the students standing alone; and 


(b) the Board has refused to exclude students from a unit of part-time 
employees notwithstanding the agreement of the parties to do so 
(see Plummer Memorial Public Hospital, [1979] OLRB Rep. May 
433). 


sh Both parties submitted that, inter alia, the following reasons were good and suffi- 
cient ones for the Board to accept their agreement. The applicant is bargaining agent for a 
unit of full-time employees at Sheridan Villa as well as units of a full-time and part-time em- 
ployees at Peel Manor which is also operated by the Regional Municipality of Peel. Students 
are excluded from all three units. Furthermore students are excluded from other bargaining 
units represented by different bargaining agents with other employers having similar opera- 
tions elsewhere in the municipality. Finally, there were 19 students employed by the respon- 
dent on the date of application and the parties contend that there are sufficient students to 
form a unit of students only which would be appropriate for collective bargaining. 


4. The Board finds it of some assistance assessing these submissions of the parties to 
review briefly the Board’s policies and practices in respect of students and part-time employ- 
ees and the Board’s posture in respect of agreements of parties appearing before it. While 
the Board encourages and usually endorses the agreements of parties appearing before it in 
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respect of issues with which it is dealing, particularly bargaining unit descriptions, it must 
balance that practice with its responsibilities under the Act and a reasonable consistency in 
applying its own policies and practices. The Board had held previously that the Act does not 
exclude students from its coverage and, as a result, has presumed that the Legislature in- 
tended that they be covered (see The Victoria County Board of Education, [1975] OLRB 
Rep. June 529, and also St. Raphael Nursing Homes Limited (Kitchener), [1977] OLRB 
Rep. Sept. 580). At the same time, the Board realizes that students by themselves would 
have difficulty bargaining effectively and for that reason the Board does not deem them 
alone to comprise an appropriate unit if other alternative, appropriate units are available for 
formation; e.g., by including them with part-time employees as would the case here. This 
was an obvious consideration of the Board in Plummer, supra, when it rejected the agree- 
ment of the parties to exclude students from a unit of part-time employees stating that the 
Board’s practice of including students in a unit of part-time employees “‘... is predicated 
upon its belief that students employed during the school vacation period could not form a vi- 
able bargaining unit standing alone and even if they could, the result would be to create an 
unduly fragmented situation.’’. Subsequent decisions of the Board have followed Plummer 
and more recently, in Dominion Steel Export Company (Domex), Board File No. 1216-79- 
R, (as yet unreported), the Board dealt with a question of whether it would exclude part- 
time employees and students employed during the school vacation period from a bargaining 
unit when there was a practice of employing students but no practice of employing part-time 
employees. The Board decided that it should “‘... continue to approach these two kinds of 
employees in tandem to avoid potential fragmentation in the future.” and described the unit 
to exclude part-time employees as well as students. Thus beginning with Plummer, supra, 
the Board’s decisions demonstrate a practice of not accepting the agreement of the parties in 
respect of bargaining unit descriptions if those descriptions result in students being left to 
stand alone, or if they might lead either to that result or to future fragmentation of the em- 
ployer’s work force. 


a Turning now to the parties’ submissions, the Board finds no comfort or assistance 
in determining whether the unit to which the parties have agreed is appropriate in the fact 
that there were 19 students employed at the time of the application. Section 6(1) of the Act 
empowers the Board to find a bargaining unit of two employees to be appropiate. So, hy- 
pothetically at least, it could be said that a unit consisting of two students is appropriate but 
its viability would be highly questionable at best. On the other hand, there is a history of col- 
lective bargaining between these parties which has excluded students; a history which is con- 
sistent with the prevailing patterns existing between other employers and bargaining agents 
involved with similar operations within the municipality. The Board notes also from the ap- 
plicant’s membership evidence that its organization campaign took place prior to and very 
shortly after the issuing of the Board’s decision in Plummer, supra. It is reasonable to con- 
clude from the latter fact that the applicant was unaware of the implications of that decision 
for its campaign. 


6. Having regard to the collective bargaining history of the parties and to the timing 
of the applicant’s membership campaign, the Board accepts the agreement of the parties in 
this instance. Accordingly, the Board finds that all employees of the respondent in Sheridan 
Villa Home for the Aged, Mississauga, Ontario regularly employed for not more than 
twenty-four hours per week, save and except supervisors, persons above the rank of super- 
visor, professional medical and nursing staff, office, clerical and technical staff and students 
employed during the school vacation period, constitute a unit of employees of the respon- 
dent appropriate for collective bargaining. 
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a The bargaining unit now being finally determined, the Board directs that the Re- 
gistrar cause the ballots cast in the pre-hearing representations vote herein to be counted, 
excluding the segregated ballots of students, if any, and report to the Board. 


1408-79-U Jim Lazarou, Complainant, v. Printing Specialties & Paper 
Products Union, Local 466 and Rolland, Inc., Respondents. 


Duty of Fair Representation — Union refusing to process discharge grievance to arbitration 
— Decision partly based on credibility of grievor — Whether violation of section 60 


BEFORE: R. O. MacDowell, Vice-Chairman and Board Members A. Gribben and E. C. 
Went 


APPEARANCES: Jim Lazarou and George Argiris for the complainant; H. Goldblatt and 
Jim Elliot for the respondent trade union; D. I. Wakely and others for the respondent employ- 
er. 


DECISION OF THE BOARD; December 21, 1979 


ie The name “Rolland Paper Company Limited”’ appearing in the style of cause of 
this complaint as the name of the respondent employer is amended to read “‘Rolland Inc.” 


Pe This is an application under section 79 of The Labour Relations Act alleging a 
breach of section 60 of the Act. Section 60 provides as follows: 


‘“‘A trade union or council of trade unions, so long as it continues to be 
entitled to represent employees in a bargaining unit, shall not act in a 
manner that is arbitrary, discriminatory or in bad faith in the represent- 
ation of any of the employees in the unit, whether or not members of 
the trade union or of any constituent union of the council of trade 
unions, as the case may be.”’ 


The complainant, James Lazarou, alleges that the respondent trade union has breached its 
section 60 obligation because it failed to carry his grievance through to arbitration. 


3. When this matter came on for a hearing Mr. Lazarou appeared with a letter from 
his solicitor setting out certain dates when that solicitor was available. Mr. Lazarou advised 
the Board that he had consulted his solicitor early in October about the case, that he had re- 
ceived the Form 7 Notice of Hearing and that he had personally taken that notice to his solic- 
itor’s office; however, his counsel was engaged on another matter and could not be present 
for hearing on that day. Neither Mr. Lazarou nor his solicitor had made any effort, prior to 
the morning of the hearing, to contact the other parties in this matter and, in consequence, 
both respondents appeared with their counsel, and their witnesses, and were prepared to 
proceed. Counsel for the respondent employer advised the Board that his client had gone to 
considerable expense and inconvenience to have certain witnesses from out of town avail- 
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able to give evidence, if necessary. Counsel for the trade union, likewise, indicated that he 
had assembled his witnesses and procured their attendance on the assumption that the mat- 
ter would proceed. Both respondents drew the Board’s attention to the considerable delay 
which had already elapsed from the date of the events on which the complaint is based and 
the complainant’s filing of this application. Both respondents opposed the request for an ad- 
journment. In the circumstances, the Board considered it appropriate to proceed with the 
hearing as scheduled. The representations of Mr. Lazarou clearly indicated that both he and 
his solicitor were, or ought to have been, aware that November 23rd, 1979 was the date fixed 
for the hearing. Form 7 is clear and unambiguous in this regard. Both respondents were 
ready to proceed on that date. Neither the respondents nor the Board received any notice, 
prior to the hearing day, that the complainant would be seeking an adjournment. Neither 
the complainant, nor his solicitor (who appeared towards the end of the hearing) advanced 
any reason why such notice could not have been given so that the expense associated with se- 
curing the attendance of counsel and the witnesses could have been avoided. Having regard 
to the time which has elapsed since the events upon which the complaint is based, the cost 
and inconvenience already suffered by the respondents, and the potential prejudice of fur- 
ther delay, the Board decided to proceed. 


4. Mr. Lazarou testified that he had been hired by the respondent employer in 1975 
and discharged on or about December 4th, 1978 following his return from what he charac- 
terized as a “one-month” illness. Following his discharge Mr. Lazarou filed a grievance 
which was accepted by the trade union and processed at the third step of the grievance pro- 
cedure. The trade union did not, however, proceed to arbitration with the grievance. It is 
this decision which Mr. Lazarou contends constitutes a breach of section 60. 


De In his direct evidence Mr. Lazarou testified that the reason for his discharge was 
the company’s belief that he was not really ill. The company believed that he was running a 
karate studio at a time when he was supposed to be on sick leave and unable to work. Mr. 
Lazarou initially told the Board that the company advised him at the time of the reason for 
his discharge. Subsequently Mr. Lazarou changed his testimony and maintained that he had 
never been advised of the reason for his discharge. This was but one of many contradictions 
with which his evidence was replete. His recollection was selective and his answers were fre- 
quently evasive and equivocal. Clear denials, after further cross-examination, became 
grudging admissions. Having regard to Mr. Lazarou’s demeanour in the witness stand, and 
the pattern and substance of his responses, the Board is satisfied that it should prefer the evi- 
dence of the respondents’ witnesses wherever that evidence is any way in conflict with that 
of the complainant. As will become apparent, infra, this credibility problem, which was so 
evident to the Board, was also evident to the respondent trade union, and was a principal 
reason why the union was reluctant to proceed to arbitration. 


6. Mr. Lazarou testified that between November 9th and December 4th, 1978 he was 
bedridden, except for occasional visits to his doctor or to a nearby restaurant to purchase 
cigarettes. Apart from these brief absences, he maintains that he was at home, ill. He denies 
that he was engaged in the business of running a karate school until at least January, 1979. 
He contends that the company’s suspicions that he was malingering are unfounded and that 
his discharge was unjust. While acknowledging that James Elliot, Vice President of the re- 
spondent union, was friendly, bore him no personal animosity and had acted on his behalf 
on a number of occasions in the past, Mr. Lazarou argues that in this instance Mr. Elliott’s 
conduct was arbitrary, discriminatory or in bad faith. 
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q The positions of the company and union are equally straight forward. While their 
perspectives are somewhat different, their evidence is not really in dispute. 


8. Mr. Lazarou has a long and poor employment record with considerable unjust- 
ified lateness and absenteeism. He has been warned and disciplined on a number of occa- 
sions; and was advised that his attendance must improve. In August, 1978 he was suspended 
for one week. This was not his first suspension for unjustified absenteeism. 


a In or about November, 1978, the company became suspicious that he was abusing 
sick leave and falsely claiming that he was ill. It had come to the company’s attention that he 
had posted a business card on company bulletin boards indicating that he was available to 
give karate lessons. An examination of a copy of his business licence revealed that on the 
day he applied for his licence he ‘“‘was off sick.”’ “Coincidentally” Mr. Lazarou “‘took ill” 
shortly thereafter and remained absent from work until December 4th. 


10. The company was suspicious and towards the end of November retained Mr. 
Grant M. Egan, a private investigator, to observe Mr. Lazarou. Mr. Egan gave evidence be- 
fore the Board. We accept his evidence in its entirety despite Mr. Lazarou’s denials. Mr. 
Egan testified that he observed Mr. Lazarou for several days in late November and early 
December, and that during this period (when Lazarou was, of course, on “‘sick leave’’) he 
spent most of the day, and a good part of the evening, at a karate studio on Danforth Ave- 
nue. Mr. Egan and a colleague made arrangements, by telephone, to attend at the karate 
studio and subsequently arrived, posing as potential customers. Mr. Lazarou, according to 
Mr. Egan, spent close to an hour with the two private detectives. He showed them the con- 
tract form and gave a vigorous ten to fifteen minute demonstration of punches, kicks and 
other maneuvres associated with the martial arts. Mr. Egan also took a number of photo- 
graphs of what is alleged to be the complainant at a local beer store, going in to the karate 
studio, and driving his car in the vicinity of the studio. Mr. Lazarou denies that he was ever 
at the studio at the time. He maintains he was ill. He denies ever giving demonstrations of 
the skills which he taught. He denies that the figure in the photographs is him. He maintains 
that Egan is lying. He admits that the automobile driving in the vicinity of his karate studio is 
the same year, make, model, colour and style of the vehicle which he owns. This, he says, is 
just a coincidence. On cross-examination Mr. Lazarou said that he could not remember the 
numbers of his licence plate and did not have his driver’s licence with him. 


Ub. On the basis of its investigations the company concluded that Mr. Lazarou was 
abusing his sick leave and that, in view of his previous record of absenteeism and miscon- 
duct, a discharge was appropriate. Following the discharge Mr. Lazarou approached Mr. 
James Elliott the Vice President of the local union in order to file a grievance. At that point 
Elliott was relatively optimistic as he did not believe that the employer was entitled to dis- 
charge an employee simply because of a bona fide illness. The grievance was accepted and 
filed at the third step in accordance with the collective agreement. The third step of the 
grievance procedure involves a meeting between the company and the local grievance com- 
mittee, and it was at this meeting that Elliott became aware of a number of problems with 
the grievor’s position. As has already been mentioned, the grievor had a long, and poor, 
record which was marked by excessive amounts of absenteeism; moreover, the company 
took the position that the correspondence between the grievor’s days “‘off sick” and the ap- 
plication for his business licence and the start up of his business were not merely coinciden- 
tal. The company referred to, and relied upon, the previous posting of his business card. 
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Furthermore, Elliott was aware that a member of the grievance committee had tried, on sev- 
eral occasions, to reach Lazarou by telephone and had even visited his home, without suc- 
cess, during the period when Lazarou said he was bedridden. Elliott was also advised that 
Lazarou had failed to appear at a previously scheduled meeting between the company and 
the union in order to discuss his attendance record; and, further, that his continual tardiness 
was causing difficulties because the employer runs a continuous production operation and 
other members of the bargaining unit had to fill in when Lazarou was unaccountably ill or 
late. 


iP Despite these diffulties, and the view of the grievance committee that the griev- 
ance was without merit, Elliott did not settle. He telephoned Lazarou, told him that there 
were problems with his version of events, and asked him to furnish more evidence. Lazarou 
produced an inconclusive doctor’s letter. Elliott then arranged to discuss the matter further 
with Bill Knox, an official of the company. At that meeting Knox revealed, for the first time, 
the private investigator’s report and communicated the company’s view that the evidence 
demonstrated, unequivocally, that the grievor was fraudently abusing sick leave. Following 
this meeting Elliott advised Lazarou that in the circumstances the union could not proceed 
to arbitration since the company’s case seemed insurmountable. He advised Lazarou that he 
could appeal this decision to the executive board of the local union or, alternatively, there 
might be some remedy available from the Ministry of Labour. He did not advise Lazarou of 
all the details of the ‘“‘evidence’”’ which the company had gathered, but he did indicate that 
Lazarou had been followed and that the evidence of the local union officials (who, it will be 
recalled, attempted to reach Lazarou without success) merely corroborated that of the pri- 
vate investigator. A letter confirming this decision was mailed on or about 14th December, 
1978. Lazarou denies ever receiving this letter. Although the return address is imprinted on 
the envelope it has never been returned. After about December 14th, 1978 Elliott maintains 
that he had no communication with Lazarou until the filing of the present complaint. Elliott 
testified, and we unequivocally accept, that he had no personal animosity towards the com- 
plaint and that the union has in the past handled a number of his grievances — some success- 
fully and some unsuccessfully. 


13, The obligation of a trade union to process the grievances of employees in the bar- 
gaining unit was discussed by the Board in Douglas Aircraft Canada Ltd., [1979] OLRB 
Rep. Aug. 745 at p. 747, as follows: 


“7. Section 60 requires a trade union to act fairly, inter alia, in the 
handling of employee grievances, but it does not require a trade union 
to carry any particular grievance through to arbitration simply because 
an employee wishes that this be done. A trade union is entitled to con- 
sider the merits of the grievance, the likelihood of its success, and the 
claims or interests of other individuals or groups within the bargaining 
unit who may be affected by the result of the arbitration. The trade 
union must give each grievance its honest consideration but so long as 
the arbitration process involves a significant financial commitment and 
has ramifications beyond the individual case, a trade union is not only 
entitled to settle grievances, but in many cases it should do so. And, as 
has been pointed out in a number of cases, in assessing the merits of a 
grievance a trade union Official — especially an elected one — cannot be 
expected to exhibit the skills, ability, training and judgment of a lawyer. 
Union officials are entitled to make honest mistakes. 
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8. Most collective agreements contain a grievance procedure to 
which resort must be made before a matter can proceed to arbitra- 
tion. The grievance procedure involves several stages of pre-arbi- 
tration discussion in which the parties seek to amicably resolve 
their differences. As in the ordinary civil litigation process, it may 
be in the interest of both parties to seek an “‘out of court” settle- 
ment which is more modest than either might have obtained had it 
been entirely successful before the adjudicator. A settlement is a 
compromise solution which avoids the costs and uncertainties of 
litigation. The generosity of the settlement will depend upon the 
skills of the negotiating parties, the merits of the claim, the cost of 
the litigation process and the degree of ‘‘downside risk’, i.e., the 
long-term ramifications of an adverse judgment. These considera- 
tions are equally applicable to the settlement of disputes arising 
out of collective agreements. But there is one important differ- 
ence. Unlike most parties in civil matters, the trade union and em- 
ployer are bound together in a relationship which will subsist so 
long as the employees continue to support the union and the em- 
ployer remains in existence. The relationship, despite its adversar- 
ial aspects and legal veneer, is neither wholly adversarial, nor 
strictly legal. It is essentially an economic partnership in which 
both parties must be concerned about the profitability of the enter- 
prise and the equitable resolution of disputes which occasionally 
arise. Like a successful marriage, a productive collective bargain- 
ing relationship depends upon the development of a spirit of com- 
promise and co-operation. Regardless of the importance of any 
particular grievance, it will inevitably be only one of many (per- 
haps thousands) which the parties will be required to resolve dur- 
ing the currency of their relationship. It is in this context that the 
grievance procedure must be viewed. If either party obstinately 
adheres to an unreasonable position, or continually presses trivial 
claims, the entire settlement process could be undermined, and 
their long-term relationship prejudiced. It can hardly further mu- 
tual trust and respect if union and management officials spend 
needless hours discussing inconsequential or ill-founded griev- 
ances. Moreover, as a practical matter, a rigid insistence on one’s 
‘strict legal rights’ is likely to provoke a response in kind, and yield 
only short term gains. 


The purpose of the grievance procedure is to resolve disputes prior to arbitration. A trade 
union does not contravene section 60 simply because it settles cases which it believes to be 
without merit. As a matter of good judgment, and in the interests of sound industrial rela- 
tions, it usually should settle such cases. 


14. Has the trade union breached its obligation in the present case. We are unani- 
mously of the view that it has not. The evidence is that Mr. Elliott accepted the grievance, 
reviewed the grievor’s evidence and relevant documents, met with the grievance committee, 
spoke to the grievor to secure more evidence, met with the company and decided, on the ba- 
sis of the information then made available, that Mr. Lazarou’s grievance was unlikely to suc- 
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ceed and should be withdrawn. Subsequently Mr. Elliott advised the grievor of this decision 
and advised him of the avenues of appeal. There is no evidence whatsoever of discrimina- 
tion or bad faith; nor was the trade union’s conduct arbitrary. There is no doubt that the 
trade union officials applied their minds to the grievor’s case and had a reasonable belief for 
believing that the facts adverse to the grievor’s position were true. They based their decision 
on that belief. In view of the grievor’s previous record of misconduct and the unsuccessful 
application of corrective discipline, the company clearly had a strong prima facie case for 
discharge — a case which an arbitrator was likely to sustain unless there was a consistent, de- 
tailed and credible explanation from the grievor to rebut the damaging evidence against 
him, or strong mitigating circumstances which might prompt an arbitrator to modify the se- 
verity of the penalty. The grievor was able to advance neither. In the circumstances the 
trade union was entitled to withdraw the grievance and in refusing to proceed further it was 
not breaching its section 60 obligation. 


ise The complaint is therefore dismissed. 


1975-78-R Office and Professional Employees International Union, 
Applicant, v. United Community Fund of Greater Toronto, Respondent. 


Employee — Typing termination notices and employee appraisals - Employer intending to 
place employee in question on company bargaining committee — Whether excluded under section 
1(3)(b) 


BEFORE: R. O. MacDowell, Vice-Chairman and Board Members J. D. Bell and O. Hodg- 
es. 


DECISION OF THE BOARD; December 28, 1979 
Le This is an application for certification. 


ee When this matter first came on for a hearing before the Board there was a dispute 
concerning the composition of the bargaining unit; however, the Board determined that the 
resolution of that dispute could not affect the applicant’s right to certification. The Board 
appointed Ms. J. Grimwood, Labour Relations Officer, to meet with the parties in an at- 
tempt to affect a settlement of the matters in dispute and, if necessary, to inquire into the 
duties and responsibilities of the person occupying the position of ‘‘administrative secretary 
to the executive director.” At the commencement of that meeting both parties advised the of- 
ficer that they had agreed to exclude the classification of administrative secretary to the exec- 
utive director from the bargaining unit, and further advised that it was the administrative sec- 
retary to the office manager which was the classification in dispute. In its decision dated 
March 21, 1979, the Board had incorrectly recorded the agreement of the parties in this re- 
gard. In any event, the only outstanding issue is the status of Ms. Olga Dominico, the incum- 
bent in the classification of administrative secretary to the office manager. The respondent 
contends that on the date that the certification application (i.e., February 28, 1979) Ms. 
Dominico was employed in a confidential capacity in matters relating to labour relations and 
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should be excluded from the unit pursuant to the provisions of section 1(3)(b) of The La- 
bour Relations Act. Section 1(3)(b) of the Act provides as follows: 


“Subject to section 80, for the purposes of this Act, no person shall be 
deemed to be an employee, 


(b) who, in the opinion of the Board, exercises managerial functions 
or is employed in a confidential capacity in matters relating to la- 
bour relations.” 


3. The purpose of section 1(3)(b) of the Act is to ensure that persons who are within 
a bargaining unit do not find themselves faced with a conflict of interest, as between their re- 
sponsibilities and obligations as persons who “exercise managerial functions or are em- 
ployed in a confidential capacity in matters relating to labour relations” and their responsi- 
bilities and obligations as members of the unit. Collective bargaining, by its very nature, 
requires an arm’s length relationship between the “‘two sides”’ whose interests, objectives 
and priorities are often divergent. Persons employed in a confidential capacity relating to la- 
bour relations are regularly involved with information and matters which, if disclosed, 
would adversely affect the collective bargaining interests of the employer. Section 1(3)(b) 
ensures that the employer need not be concerned that such persons will have “divided loyal- 
ties. 


4. Section 1(3)(b) involves three separate criteria: the disputed individual must be 
employed in a confidential capacity; the material with which that individual works must be 
confidential; and the material must be related to labour relations. The Board summarized its 
approach to these criteria in York University, [1975 OLRB Rep. Dec. 945 at page 951: 


‘*.,. the Board must be satisfied of ‘a regular, material involvement in 
matters relating to labour relations’ to justify a finding excluding a per- 
son from operation of the Act. (See, The Falconbridge Nickel Mines 
Ltd. case, [1969] OLRB Rep. September 379). Mere access to confi- 
dential information that may pertain to labour relations, standing 
alone, is no reason for excluding employees from the bargaining unit. 
(The Metropolitan Separate School Board case [1974] OLRB Rep. Apr. 
220). Nor is mere knowledge of matters that may be deemed ‘confiden- 
tial’ in the sense that the employer would not approve of disclosure of 
such information by his employees sufficient to justify a positive finding 
under section 1(3)(b). (See The Comtech Group Limited case [1974] 
OLRB Rep. May 291). The important test is whether there is a consist- 
ent exposure to confidential information on matters relating to labour 
relations so as to constitute such exposure an intergral part of the em- 
ployee’s service to the employer’s enterprise. (See, The Toledo Scale 
Division of Reliance Electric Limited case [1974] OLRB Rep. June 
406). 


3 The handling of collective bargaining information must be at the core of the dis- 
puted individual’s job functions. An occasional or peripheral involvement is insufficient to 
justify his exclusion. As the Board observed in Falconbridge Nickel Mines Ltd., [1966] 
OLRB Rep. Sept. 379: 
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‘“‘A person to be excluded under this provision must be employed ‘in a 
confidential capacity’, i.e., such capacity must be part of his regular 
duties. An accidental or isolated involvement in some aspect of labour 
relations is not sufficient, in our view, to exclude a person from collec- 
tive bargaining. However, a regular material involvement in matters re- 
lating to labour relations which are confidential because their disclosure 
would adversely affect the interest of the employer would exclude a 
person pursuant to the provisions of section 1(3)(b) of the Act. As can 
be readily seen, the degree of the involvement and the extent of the con- 
fidential nature of the matters dealt with become important factors to 
be considered in determining exclusions under these provisions. 


The application of this “test” to the facts in Frito-Lay Canada Ltd., [1978] OLRB Rep. 
Sept. 831 prompted the Board to reach the following conclusion: 


“While the evidence indicates that the payroll clerks have regular ac- 
cess to a certain amount of confidential information, the Board is not 
convinced that this type of information is intergral to the conduct of col- 
lective bargaining by the respondent. These payroll clerks merely col- 
lect and collate individual payroll information relating to individual em- 
ployees. Access to such information does not make them privy to the 
respondent’s industrial relations strategy, and the Board must conclude 
that these employees are not employed in confidential capacity in mat- 
ters relating to labour relations.” 


6. It is also necessary that the information with which the disputed employee works 
is ‘“confidential” so that its disclosure would undermine the employer’s industrial relations 
position vis-a-vis his employee(s). In Holophane Co. Ltd. , [1972] OLRB Rep. Dec. 999 the 
Board found that a switchboard operator, who had access to the absenteeism and discipli- 
nary records of employees was not employed in a “confidential capacity’’ because the em- 
ployees knew, or should have known, the contents of those records. And in Daal Specialties 
Ltd., [1973] OLRB Rep. Nov. 592, the Board concluded that a switchboard-receptionist 
who types replies to grievances was not employed in a confidential capacity since these re- 
ples were obviously known to trade union officials to whom they were sent and were in no 
sense ‘‘confidential.”’ 


Te In the present case the evidence is clear that although Ms. Dominico collects and 
collates certain information this information is not confidential but is freely available to the 
employees concerned. It is the employees themselves who fill in their attendance sheets. 
Ms. Dominico simply keeps a record so that they can be double checked. While she types 
termination notices and performance appraisals, the former are given to the employees only 
after an employee interview, and the latter are given to employees, and discussed with man- 
agement as a matter of course. Ms. Dominico herself has no involvement in the process. Ms. 
Dominico could not recall typing any confidential memoranda concerning labour relations 
nor, she said, was there anything in the personnel records to which she had access which the 
employees did not already know. She has no involvement in preparing the budget and does 
not attend meetings of management. She testified that she learned of an employee’s termi- 
nation and/or change in pay rate only after the fact. She had no advance knowledge of these 
matters, nor was she aware, in advance, of impending lay-offs or non-disciplinary termina- 
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tions. While at one point in her evidence she recalled typing a “pull up your socks” memo 
which she thought was then given to an employee; at another point she indicated that her 
files did not contain records or warnings or reprimands. No doubt the records are generally 
considered “‘private”’, and the mass of bargaining unit employees do not have free access to 
the personal information of their fellow employees; however, such information is not confi- 
dential in the sense required by section 1(3)(b) nor was there any clear connection between 
the information to which Ms. Dominico has access and the collective bargaining process. 
There is no evidence, for example, that Ms. Dominico would be involved in formulating em- 
ployer’s collective bargaining strategy or developing its response to grievances alleging a vi- 
olation of the collective agreement. Indeed, her primary connection with labour relations 
matters seems to be typing material or facilitating communication of information to the em- 
ployee or employees concerned. We are not satisfied, on the basis of the evidence before us, 
that Ms. Dominico falls within the exclusion set out in section 1(3)(b) of the Act. 


8. Before leaving this matter we wish to note the comments of counsel for the re- 
spondent that the employer intends to make use of Ms. Dominico as part of the negotiating 
committee in forthcoming negotiations with the trade union. While such might well be the 
case, the Board cannot rest its determination on the basis of duties and responsibilities 
which an employee may exercise at some point in the future. The Board is restricted to the 
evidence disclosed in the Labour Relations Officer’s report and should there be a material 
change in an employee’s duties and responsibilites either party is entitled to make applica- 
tion under section 95 of The Labour Relations Act for a clarification of an employee’s status 
(in this regard see the decision of the Board in Transit Windsor, [1979] OLRB Rep. March 
262.) We should repeat, however, that a collective bargaining role must be at the core of the 
employee’s job responsibilities. One cannot multiply the number of employee exclusions by 
“sprinkling” confidential functions among them or needlessly multiplying the number of 
participants in the bargaining process. 


9. Having regard to the foregoing, the Board finds the following bargaining unit to 
be appropriate for collective bargaining: 


“all office, technical and clerical employees of the respondent in Metro- 
politan Toronto, save and except accountant, administrative assistant 
to the executive director, administrative secretary to the executive di- 
rector, supervisors, office manager and persons above the rank of office 
manager.” 


The Board further notes, and repeats, the finding concerning the union membership of the 
Board contained in paragraph 5 of the decision dated 21st March, 1979. 


10. A formal certificate will issue with respect to the above noted bargaining unit. 
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0261-79-U Thomas W. Langford, Complainant, v. W. C. Wood Company 
Limited, Respondent. 


Discharge for Union Activity - Employer alleging discharge caused by grievor’s confronta- 
tion tactics — Grievor known supporter of trade union movement — No active trade union activity on 
employer’s premises — Complaint dismissed. 


BEFORE: R. A. Furness, Vice-Chairman, and Board Members C. A. Ballentine and W. 
Gibson. 


APPEARANCES: M. Swenarchuk and T. W. Langford for the complainant; J. C. Murray 
and John Wood for the respondent. 


DECISION OF THE BOARD; December 12, 1979 


tl, The complainant has complained to the Board that he has been dealt with by the 
respondent contrary to the provisions of sections 58 and 61 of The Labour Relations Act. 
The complainant requested that he be reinstated to the position of set-up man and operator 
of three stage vacuum thermo former in the plastics department with full compensation for 
the monies lost. The complainant alleged that Pat Grecco, the industrial relations manager, 
had dismissed him for exercising his rights under The Labour Relations Act. 


2 In its reply the respondent denied the allegations contained in the complaint and 
put the complainant to the strict proof thereof. In addition, the respondent adopted the po- 
sition that the complainant had not complied with section 47 of the Board’s Rules of Proce- 
dure and further submitted that the complaint on its face did not disclose any case support- 
ing the remedy requested. The respondent requested the Board to dismiss the complaint. 


3: At the hearing the Board ruled that it would not dismiss the complaint. The 
Board, however, directed the complainant to file particulars of its allegations. In response to 
the Board’s direction, the complainant filed the following particulars: 


1) At labour/management committee in March or April (date not known 
to us) John Wood stated that Tom Langford is a communist union or- 
ganizer, stated to members of the labour/management committee, 
probably in plant 1. 


2) On March 6, John Laperriere had an argument with foreman Bill Ray, 
at approximately 9:00 a.m. inside plant 2 regarding coffee breaks. 


3) On March 7, Keith Parkinson spoke to John Wood in Plant 1 in the 
morning about conditions in the plastics department. (Don’t know 
more details). 


4) On March 7, Pat Greco informed Tom Langford at 4:00 in his office 
that he was transferred, contrary tos. 58 ands. 3 of the O.L.R. Act. 


5) On March 8/79, at 7:10-8:00 a.m., John Wood spoke to Tom Langford 
in his office, and offered to find him a job ina union plant. 


6) 


7) 


8) 


9) 


10) 


On March 8, at approximately 8:20, John Wood stopped the produc- 
tion line in Plant 1 and spoke to all the employees on the line, stating 
reasons for transferring Tom Langford; i.e. a personality conflict with 
the foreman. 


At 20 minutes to 4:00 p.m., on March 8/79, John Wood held a meeting 
in the plastics department, telling members of day shift and some mem- 
bers of the evening shift that Wood’s employees were better off without 
a union. 


In November 1978, John Wood held a meeting in the Plant 1 cafeteria 
at approximately 4:00-4:35, and explained that company employees 
were better off without a union. Approximately 250 employees at- 
tended the meeting. Don’t know day. 


On March 12, in the presence of Terry Cousineau, at 9:25 a.m., Pat 
Greco dismissed Langford for engaging in his right under the Act, con- 
trary to section 58 ands. 3 of the OLRA. 


Tom Langford’s activities exercising rights under the Act: 


1) frequent discussions in the plastic department about the possibility 
of organizing particularly from September ’78 to Mar. 12, 1979, at 
lunch times before and after work with other employees in the de- 
partment. 


2) obtained a leave of absence on Oct./14/76 to observe Day of Pro- 
test. 


3) circulated a petition in Oct./76 regarding safety conditions in the 
plant. 


4) on November 29, 1977, John Wood had a discussion with Tom 
Langford regarding a history of the 1959 strike, which had been 
distributed at the plant, informing him that if he handed out any 
more material in the plant he would be dismissed. Discussion was 
in the company boardroom [sic]. 


5) at the November 78 meeting at which John Wood spoke to em- 
ployees, Tom Langford asked a question about wages being paid, 
and at noon that day, participated in a discussion with other work- 
ers in which they planned other questions to be asked. John 
Wood, in his reply, said labour management committee did better 
than union plants do. 


6) during February/79, employees approached Langford to run for 
the labour/management committee. Employees included Dave 
Crowley.” 
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4. The complainant commenced his employment with the respondent on January 28, 
1976. His initial rate was $5.39 an hour plus a bonus. On March 12, 1979, the date on which 
the complainant’s employment was terminated, his rate was $6.70 an hour with no bonus. 


a The complainant has referred to three sections of The Labour Realtions Act in his 
complaint and particulars. Section 3 is in the nature of a declaration of rights and does not in 
itself create an offence. See the Mrs. Deborah Brown, Mr. Stephen Lewis case, [1976] 
OLRB Rep. Feb. 4, and the Winson Construction Limited case, [1976] OLRB Rep. Nov. 
714. This complaint in so far as it relates to section 3 is dismissed. Section 58 prohibits em- 
ployers from interfering with employees’ rights and section 61 prohibits an employer from 
seeking by intimidation or coercion to compel any person to become or refrain from becom- 
ing or to continue to be or to cease to be a member of a trade or to refrain from exercising 
any other rights under the Act. This complaint would succeed in the event that the Board is 
satisfied that the respondent in its dealings with the complainant has violated either section 
58 or section 61 of the Act. 


6. During the early part of March of this year the complainant was working in the 
plastics department. The foreman in the plastics department in March of this year was Bill 
Ray. At that time the complainant and Mr. Ray became involved in a dispute over whether 
or not the employees in the plastics department were entitled to take coffee breaks. The 
question of coffee breaks was not merely a private dispute between the complainant and Mr. 
Ray. The dispute produced loud arguments and other employees in the plastics department 
and the respondent’s management became aware of the dispute. Towards the end of the day 
shift on March 7, 1979, the complainant was called to the office of Pat Grecco, the respon- 
dent’s industrial relations manager, and informed that he was being transferred from the 
plastics department, which was in Plant No. 2, to a job on an assembly line in Plant No. 1. 
He was informed that he would be commencing his new job the following morning. 


hs As the respondent’s employees were reporting for work on the morning of March 
8, 1979, the following bulletin was handed out free of charge to them. The bulletin reads as 
follows: 


“GUELPH NEWS SERVICE 
BULLETIN 


JOHN WOODS ACTS LIKE HE OWNS 
THE W.C. WOOD CO. OR SOMETHING 


GNS. March 8: On Wednesday of this week, just yesterday, a young worker 
from the W.C. Wood Co. came to see us with a distressing story. This young 
man has given us information before about the vicious working conditions 
and arbitrary management practices at the Wood Co. We’ve heard the same 
stories from other workers too who are or have been employed at the Wood. 
Co; 


Our response to hearing the story yesterday was to react with anger, as 
usual, and to more or less say: Yes, well life’s tough under capitalism. That’s 
why we’re opposed to this system. 


The young Wood Co. worker agreed but was dissatisfied with our re- 
sponse because it was too general and did not give a serious answer to his agi- 
tation over his specific problem yesterday. He said: ‘“‘Well, I want change. 
I’m always telling people we need change. Some agree. Some are cynical. 
But they all say, it’s easy for you to give advice to others who have problems 
‘but we’ll see when it comes down to trouble for you.’ Now it has come down 
to me and I’m really pissed-off because when push comes to shove, the com- 
pany can do what they want with you. You can’t do a thing about it.”’ 


‘““‘Wanna bet?” we answered — the enthusiasm to challenge the false might 
of John Wood was contagious. 


We told the young Wood Co. worker that he could do something to fight 
back. We told him we could at least inform people of the situation by prepar- 
ing a leaflet about his problem and giving it out at the Wood Co. 


“That would be great”, he responded. “I’m not suffering the worst blow 
John Wood can hand out. Lots of other people have suffered a lot worse. 
They’re always firing somebody without reason or giving suspensions. In 
fact, they’ve just fired five people in the past while. It’s not my problem that’s 
important. What’s important is finding a way to slow down John Wood and 
his one-sided management practices. If you do this on my case, I bet you'll 
hear about a whole lot more cases. There’s a big number of people who are 
forced to leave the Wood Co. who never get a chance to get a parting shot 
and there’s even more who stay at the Wood Co. but get screwed around 
without any real way of fighting back.” 


Sounds kinda like a crusade or something, eh? Well, we are told that the 
popular feeling at the W.C. Wood Co. is against John Wood and his high 
handed management practices. We are told that a standard joke at the Wood 
Co. is made at the expense of John Wood when he tours one of the plants, all 
full of himself —the worker points at him and says: “Look at that guy. He acts 
like he thinks he owns the place or something.” 


It’s a bandwagon alright and we figure it’s a good one to jump on! 


Ask for A trip to the Coffee Truck 
and the Wood Co. gives you a transfer! 


GNS. March 8: A “problem” was solved this week under Foreman Bill Ray 
in Plant Two of the W. C. Wood Co. The “‘problem”’ was that some of the 
workers thought they could buy coffee for their breaks from the coffee truck 
outside the plant. 


“No problem, they’ve been doing that for years,” you say. 


“Not so,” says Bill Ray. ‘““They have been doing it for years. But never 
mind that, it isa problem!” 
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The foreman forbids everybody in the Plastics Department who works the 
10 hour day/4 day week, to go to the coffee truck. People objected. Bill Ray 
did not change the order. The labour representative felt it to be an unimpor- 
tant matter and he avoided taking action. 


There was a lot of talk protesting the foreman’s decision and, on Wednes- 
day morning, a young machine operator went over Bill Ray’s head by carry- 
ing the general complaint to Plant Two supervisor, Cy MacDonald. The su- 
pervisor told this worker that he was just working out a policy on breaks and 
trips to the coffee truck. He further said it would be okay to inform the work- 
ers that they could go to the coffee truck as usual until the new policy was 
made known. 


Trips to the coffee truck went on and so did other usual activities at Plant 
Two, except that John Wood, tucked away in his office in Plant One, got 
news of the controversy and made a top level decision. He decided that the 
young worker who had dared to speak the words of general protest should be 
punished as a trouble maker. He had Personnel Manager Pat Grecco call the 
young worker to the front offices at 3:45 p.m. and tell him he was to be trans- 
ferred to Plant One effective Thursday morning at 7 a.m. The transfer in- 
volves a change from a Class D machine operator’s job to a class 2 incentive 
job on a production line — a demotion and a drop in pay! 


That’s the story. What is to be done about it? We don’t presume to be able 
to say beyond a lapse back to our general response: ““That’s why we’re op- 
posed to the capitalistic system.” 


The young W. C. Wood Co. worker was more specific, however. He said: 
‘We should fight John Wood on every single arbitrary decision like this. 
We'll either win or we’ll give him the scare of his life. Even that would be 
nice.” 


8. The respondent in turn handed the following letter to the complainant on March 
8, 1979: 


“March 8, 1979 
Mr. Tom Langford, 
Dear Mr. Langford: 
SUBJECT: Guelph News Service Bulletin 
On Wednesday, March 7th, as a result of a number of complaints from 
personnel in the Plastics Department, a decision was made to transfer you to 
another job within the company. It was felt that the personality conflict be- 


tween you and the foreman had reached a level where the situation had to be 
defused. 


1301 


If you felt that you had been discriminated against or unfairly treated, 
there was a grievance procedure outlined in the Employees Guidebook 
which would allow you to appeal the transfer. At the same time, however, it 
should be pointed out that the transfer was not likely to result in any loss of 
income, seniority or fringe benefits. 


On Thursday morning, March 8th, the “‘Guelph News Service Bulletin” 
published an article relating to the Wednesday transfer. You admitted hav- 
ing contacted the ‘‘News Service” and providing them with the information 
involved. W. C. Wood Company can only conclude that it was done with the 
objective of embarrassing the company, undermining the labour manage- 
ment committee and downgrading the foreman you were working for. 


It is your responsibility to see that this does not occur again and should a 
subsequent bulletin be issued regarding your relations with the company, we 
will be forced to take disciplinary action. 


We have a grievance procedure which works, a Labour Management 
Committee which is dedicated to seeing that our employees are being treated 
fairly, and provisions for correcting errors when they occur. Leaflets or news 
handouts are not the way of improving the situation. 


Yours truly, 

W.C. WOOD COMPANY LTD., 
Patrick N. Grecco, 

Ind. Rel. Manager.”’ 


oe On March 12, 1979, the bulletin referred to in paragraph seven was again handed 
out to the respondent’s employees as they arrived for work in the morning. On the back of 
this bulletin Mr. Grecco’s letter to the complainant was reproduced together with the fol- 
lowing additional statements: 


“GNS. March 11: The young W. C. Wood Co. worker who was the subject 
of our bulletin on Thursday March 8, received the letter which is reproduced 
below that same day. This letter is the result of our action informing other 
workers of his suffering under the arbitrary practices of John Wood. Thurs- 
day’s bulletin which we produced to make this young worker’s case known is 
printed on the back of this bulletin. When we warned the young man that 
John Wood may well make good on his written threat of discipline and his 
spoken threat of “dismissal”, the Wood Co. worker told us: “‘To me those 
threats are like waving a flag in front of a bull. He’s threatening basic rights 
that I’m supposed to have and that I’ll fight to have. It would be a flimsy 
firing anyway. I’d fight and he’d lose. I think he knows he’d be stupid to fire 
me — he’s lost lots of Labour Board cases before. I don’t think he’s that full of 
himself but maybe he is.”’ 


10. On Monday, March 12, 1979, at approximately 9:30 a.m. the complainant was 
dismissed by Mr. Grecco on behalf of the respondent. This complaint was filed on May 8, 
1979. 
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i The complainant attended the Univeristy of Guelph before he commenced work- 
ing for the respondent. A few months after the complainant started working for the respon- 
dent the federal government introduced its anti-inflation programme. The respondent in 
one of its news bulletins to the employees expressed frustration with the programme and 
analysed its effect. The respondent urged its employees to remain at work during the Day of 
Protest on October 14, 1976. However, the respondent indicated its willingness to work with 
employees who wished to take part in a constructive measure. The complainant requested a 
leave of absence for October 14, 1976. This request was granted and the complainant partic- 
ipated in the Day of Protest and marched in the parade of the Guelph Labour Council. The 
complainant was the only employee of the respondent who requested and received a leave 
of absence for October 14, 1976. 


19s. On October 4, 1976, the complainant initiated and circulated a petition to com- 
plain about fumes in the plastic department. He submitted the petition to his labour repre- 
sentative Keith Parkinson. Between November of 1976 and February of 1977 over one hun- 
dred employees were laid off. The complainant was most displeased with this lay-off. He 
testified that in August of 1976 the respondent had stated that there would not be a lay-off. 
He also testified that the lay-off was carried out without regard to the seniority of the em- 
ployees. He gave evidence that at this point he contacted a union and asked their advice. 
The complainant informed the Board that the union advised him that strength was required 
in the plant and that because of the limits placed on wages by the anti-inflation legislation he 
should concentrate on building up a group of employees in the respondent. The complain- 
ant gave evidence that he returned from a lay-off in June of 1977 and tried to build up such a 


group. 


PS: In November of 1977 the complainant was involved in distributing on the respon- 
dent’s premises copies of a weekly publication entitled “‘Alive Magazine’’. The issue in 
question is dated November 26, 1977. “‘Alive Magazine”’ styles itself on the front page as 
‘‘Anti-imperialist cultural work in the spirit of Norman Bethune and Lu Hsun!”’ The Maga- 
zine contains articles on labour relations, articles on political, economic and social matters 
in the People’s Republic of China, articles on Russian chauvinism and Russian and Ameri- 
can imperialism and an article which is critical of Chiang Ching and the Gang of Four. How- 
ever, some five and a half pages are taken up by an article entitled, ‘““A History of The 1959 
Strike at W. C. Wood Co. (Guelph)’’. On the day that this issue was handed out the com- 
plainant was told by his foreman that John Wood, the respondent’s president and general 
manager, wanted to see him. 


14. During this meeting Mr. Wood asked the complainant where he had obtained the 
magazine and stated that he wanted to tell him the respondent’s side of the story. The two 
men entered into a general discussion about trade unions in general and about the trade 
union which had been the bargaining agent for the employees in 1959. The complainant tes- 
tified that Mr. Wood referred to the article on the strike as a strange mixture of fact and 
fiction and that he did not like the analysis. The complainant informed the Board that about 
a week after his meeting with Mr. Wood, the latter called a meeting of the respondent’s em- 
ployees after work and that during that meeting discussed his recollections of the history of 
the strike and the 1977-78 wage packet. 


ilis%s The complainant testified that Mr. Wood told him during the meeting that if he 
handed out the issue again he would be subject to dismissal. At this point, the complainant 
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decided to take a much lower profile and not do it any more. In February or March of 1978 
the complainant applied for a transfer to another job on the afternoon shift in order to in- 
crease his contact with employees. He was accepted for the new job which was on the after- 
noon shift. In the summer of 1978 Mr. Ray offered him a job as a lead hand on the afternoon 
shift. The complainant declined the offer of promotion and asked to return to the day shift. 
During that summer there was an influx of new employees and the complainant gave evi- 
dence that a big issue for him to raise was the question of health and safety of the employees. 
The complainant canvassed the views of various employees and informed the Board that, 
“We concluded we needed a union to protect us.”’. The complainant did not elaborate on 
this and there was no indication of who constituted the ‘“‘we’’. 


16. Towards the end of November of 1978 Mr. Wood called a meeting of employees 
in order to explain to the employees the new wage and fringe benefit package for 1979. It 
was Mr. Wood’s practice to do this each year and about two hundred employees were in 
attendance at the meeting which was conducted after work. At these meetings the respon- 
dent handed out mimeographed sheets which set forth the total package for the employees 
in 1979 and compared the benefits to be received by the employees of the respondent with 
the benefits received by the employees of three other appliance manufactureres whose em- 
ployees are represented in collective bargaining by trade unions. The complainant received 
notice of this meeting and decided that questions should be asked about the package. In or- 
der to prepare such questions the complainant spoke to Keith Parkinson, a labour repre- 
sentative, about the discussions with the respondent. The complainant and six or seven 
other employees prepared questions to be asked. Three questions were asked and the com- 
plainant asked one of the questions. The complainant informed the Board that the meeting 
was a good time to show that there were questions to be asked about the way the respondent 
was operated because two hundred employees were present. 


19: The complainant gave evidence that he carried on his discussions with employees 
of the respondent about the need for a trade union for job security and health and safety. In 
January of 1979 the complainant’s relationship with Mr. Ray started to deteriorate. The two 
men had disputes, among other things, about wash-up time and coffee breaks. These dis- 
putes degenerated into shouting matches which were witnessed by other employees in the 
plastics department. These disputes led to the respondent’s decision to transfer the com- 
plainant from his job in the plastics department to a job on an assembly line in Plant No. 1. 
On March 7, 1979, Mr. Grecco informed the complainant at the time of his transfer that he 
was being transferred and that there was poor morale and poor group spirit in the plastics 
department. Mr. Grecco told the complainant that the respondent thought that the cause 
was a personality conflict between the complainant and Mr. Ray. The complainant objected 
to being transferred because in his own view he was not the cause of the problem and told 
Mr. Grecco that he did not like the finger pointed at him. Mr. Grecco replied that a finger 
was not being pointed at the complainant and that the respondent was trying to solve a prob- 
lem. 


18. Mr. Wood spoke to the complainant about the Guelph News Service’s bulletin 
which was distributed on March 8, 1979. The meeting was held in Mr. Wood’s office at 7:30 
a.m. on March 8, 1979. At this meeting Mr. Wood reviewed the fact there was a complaint 
procedure in the respondent’s Employees’ Guide Book. He pointed out to the complainant 
that if he felt he was being unfairly treated he could review his complaint with his represent- 
ative and the labour committee under a procedure which was well-established for amicably 
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solving problems in labour relations. Mr. Wood informed the complainant that he did not 
consider the bulletin of the Guelph News Service to be an appropriate way of resolving a 
problem or contributing to harmony or morale in the plant. Mr. Wood asked the complain- 
ant what was his attitude towards the respondent. The complainant indicated that he was 
pro-union. Mr. Wood replied that had nothing to do with it, that the respondent had a num- 
ber of employees who were pro-union, that it was only to be expected and that it was their 
privilege. Mr. Wood pointed out that an employee’s attitude towards a union was not rele- 
vant in hiring, promotions and transfers. Mr. Wood cited examples to the complainant of 
employees who were pro-union and who had nevertheless been promoted to foremen. 


1O8 Mr. Wood explained the reason for the complainant’s transfer as being to diffuse 
the situation in the plastics department and to give him a fresh start in another department 
working for another foreman. The complainant responded that he wanted his former job 
because the transfer was unfair. Mr. Wood then asked the complainant why he wanted to 
work for the respondent and whether he would not prefer work in a union shop in Guelph. 
The complainant replied that he wanted to work for the respondent. The meeting between 
the two men concluded with Mr. Wood remarking that there was a grievance procedure 
which the complainant could use but that if it was the complainant’s objective to cause un- 
rest, undermine the authority of his foreman and reduce morale in the plant the respondent 
felt this would be caused by futher news bulletins. Mr. Wood pointed out that further news 
bulletins of this kind could result in his dismissal. 


20% Subsequent to this meeting the complainant was taken to Plant No. 1 and intro- 
duced to the employees who were working there. These employees were assembled before 
Mr. Wood. He addressed the employees very briefly and explained that the complainant 
was being transferred to improve morale in the plastics department and that he would be 
working with them on the assembly line. 


ANS On March 12, 1979, the complainant’s employment was terminated following the 
issue of the second bulletin from the Guelph News Service. The decision to terminate the 
complainant’s employment was taken following a meeting of Mr. Wood, Mr. Grecco, Mr. 
Cousineau and Mr. MacDonald. They agreed that since Mr. Wood had spoken to the com- 
plainant and since he had received a warning letter from Mr. Grecco he knew the conse- 
quences of his conduct the respondent had no alternative but to dismiss him. 


Hey On March 12, 1979, the complainant submitted a grievance with respect to his 
transfer and on March 16, 1979, he filed a further grievance with respect to his termination. 
On March 21, 1979, the following letter was mailed to the complainant: 

“Dear Mr. Langford: 


This letter concerns your grievance submitted Friday, March 16, 1979. 


In the Committee’s review of all the facts in your case, it was apparent that 
you had deliberately chosen to ignore the letter of March 8, 1979. 


The decision of the Labour Management Committee not to uphold your 
grievance was unanimous. 


Yours truly, 
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W.C. WOOD COMPANY LTD. 
Patrick N. Grecco, 
Ind. Rel. Manager.” 


23; In a letter dated March 27, 1979, the complainant wrote to Mr. Grecco and ac- 
knowledged receiving the letter dated March 21, 1979. In this letter the complainant re- 
quested that his grievance (presumably the grievance dated March 16, 1979) be submitted to 
arbitration according to section 16 of the Employees’ Guide Book 1979. The complainant 
named his nominee as arbitration and asked that he be notified of the name and address of 
the respondent’s nominee for arbitrator. 


24. The following letter dated April 3, 1979, was sent to the complainant: 
“Dear Mr. Langford: 
In regard to your letter dated March 27, 1979. 


The matter of arbitration rests with the Labour Committee and Manage- 
ment. Since the Labour Committee was unanimous in its decision not to up- 
hold your grievance the matter will not proceed to arbitration. 


Yours truly, 

W.C. WOOD COMPANY LTD. 
Patrick N. Grecco, 

Ind. Rel. Manager. 


DJ It is interesting to note that the complainant in his two grievances set forth at con- 
siderable length his belief in the reasons and merits for the transfer and termination by the 
respondent. At no point does either grievance refer to any rights that are protected by sec- 
tion 58 and 61 of the Act. There is no mention of membership in a trade union or of the activ- 
ities of a trade union. Indeed, the Form 32, Complaint Under Section 79 of the Act, as origi- 
nally filed does not refer to membership in a trade union or to activities on behalf of a trade 
union. It was not until June 1, 1979, when the Board directed the complainant to file particu- 
lars that references to “union organizer’’, “union plant’, “union” and “‘unionizing”’ ap- 
peared for the first time. 


26. The complainant took part in the Day of Protest on October 14, 1976; circulated a 
petition about conditions in the plant in October of 1976 and distributed in November of 
1977 the issue of Alive Magazine which dealt with the strike in 1959. These incidents are ar- 
gued as establishing knowledge of the complainant’s union activity. Even assuming, without 
deciding, that such conduct is only referable to activities encompassed by sections 58 and 61 
of the Act, there remains the fact that after these three incidents the respondent in the sum- 
mer of 1978 offered the complainant a promotion to lead hand. Such conduct by the respon- 
dent does not, in our view, evidence any hostility towards the complainant and does not sup- 
port the complainant’s argument that the respondent held these activities against him. 
Whatever the respondent’s interpretation of these activities by the complainant, there is no 
evidence that it penalized the complainant in any way. 


Je. The discussion between Mr. Wood and the complainant about the wage and 
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fringe benefit package for 1979 produced a comment by the former that the employees of 
the respondent were doing better than the employees in similar plants who were repre- 
sented by trade unions. Mr. Wood was expressing an opinion and in the context of the con- 
versation with the complainant such remarks are not a violation of sections 58 and 61. 


28. The approach to the complainant to run for the labour/management committee in 
February of 1979 was relied on as supporting the complainant’s contention that the respon- 
dent has violated section 58 and 61. There is no evidence before the Board that the respon- 
dent was aware of this. Moreover, if the respondent had been aware of this there is every in- 
dication that it would have encouraged the complainant’s involvement. Mr. Wood clearly 
indicated to the respondent’s employees that they should become active in the affairs of the 
labour/management committee. 


29; Mr. Wood offered to try and find the complainant a job in a unionized plant in 
Guelph if that was what he wanted. The complainant declined this offer. Once again this re- 
mark must be considered in its context. The topic of trade unions was introduced into the 
conversation by the complainant. As indicated in paragraph 18, the complainant indicated 
that he was pro-union. Mr. Wood in exploring the complainant’s attitude to the respondent 
offered to try and find him a job in a unionized plant in Guelph if he was not happy working 
for the respondent. The Board finds that this was an attempt by Mr. Wood to accommodate 
the complainant and such a response was in no way a violation of sections 58 and 61. 


30. The most substantial particular filed by the complainant is the first claim set forth 
in paragraph three, namely, that, ““At labour/management committee in March or April 
(date not known to us) John Wood stated that Tom Langford is a communist union organiz- 
er, stated to members of the labour/management committee, probably in plant 1.”’. The evi- 
dence in support of this particular arises from the testimony of three employees, Dennis 
Dobberthien, Dwight Francis and Kenneth Picken. 


Sin It was the complainant’s position that Mr. Dobberthien had spoken to Mr. Fran- 
cis and Mr. Picken at fifteen minutes to six on Tuesday, May 29, 1979, before the com- 
mencement of work and that in that conversation Mr. Dobberthien had informed the other 
two men that at a meeting of the Labour Representatives Dal Pavy had said that Langford 
was a communist and that John Wood said that Tom was a communist union organizer who 
had dealings with a communist union. The complainant contended that Mr. Dobberthien 
had stated to Mr. Francis and Mr. Picken that John Wood had named a union and perhaps 
its initials but that Mr. Dobberthien agreed that part of this conversation had taken place 
but insisted that what he said was that Mr. Pavy had called the complainant’s counsel a com- 
munist lawyer. Mr. Dobberthien denied making the statement as alleged by the complain- 
ant. 


SZ At this point the complainant sought to establish that Mr. Dobberthien was a hos- 
tile witness. The Board permitted the complainant to follow the procedure laid down by the 
Ontario Court of Appeal in Wawanesa Mutual Insurance Co. v. Hanes [1961] O.R. 495. The 
Board permitted a prior inconsistent statement which Mr. Dobberthien allegedly made to 
be introduced into evidence. Mr. Francis gave evidence of the statement. He testified during 
a meeting a quarter to six in the morning on May 29 among Mr. Dobberthien, Mr. Picken 
and himself, the subject of a labour relations meeting and the complainant’s termination 
was raised. Mr. Francis gave evidence that at the meeting among the three men Mr. Dob- 
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berthien had said that Dal called Tom (the complainant) a communist and that John Wood 
stepped in and agreed with Dal that Tom was a communist organizer and had dealings to do 
with a communist union. Mr. Francis further testified that Mr. Dobberthien was going to 
name the union but could not remember the name of it. At this point the three men went to 
work. The Board subsequently declared Mr. Dobberthien a hostile witness and permitted 
the complainant to cross-examine him. 


33: In cross-examination Mr. Dobberthien agreed that he probably said that Mr. 
Pavy called the complainant a communist but denied saying that Mr. Wood had called the 
complainant a “communist” and a “trade union organizer’. Mr. Dobberthien changed his 
testimony and agreed that the reference to a communist lawyer did not refer to the com- 
plainant’s counsel but did refer to the complainant’s nominee for a board of arbitration. He 
was unable to remember Mr. Wood making any comments on the complainant’s political or 
other affiliations or about calling the complainant a union organizer. Mr. Dobberthien gave 
evidence that the meeting of the labour committee continued after Mr. Wood had left and 
that the reference to the complainant upon which the complainant relies could have been 
made after Mr. Wood left the room. 


34. There was a contradiction in the testimony of Mr. Francis. At one point he stated 
he was not surprised to hear the complainant referred to as a ‘““communist union organizer”’ 
and at another part of his testimony he stated that the use of the word “‘communist”’ with re- 
spect to the complainant did surprise him. Kenneth Picken subsequently testified that Mr. 
Dobberthien had stated that at the labour committee meeting Mr. Wood had been present 
because someone had called the complainant a “communist union organizer’. It appears to 
the Board that there was an assumption made by Mr. Picken that the words ‘“‘communist 
union organizer” were used and must have been used by Mr. Wood. Mr. Picken also tes- 
tified that Mr. Dobberthien had said that Mr. Wood had referred to a trade union by the ini- 
tials “UE” only to subsequently change his testimony and state that Mr. Dobberthien 
thought the initials used by Mr. Wood were “‘CE”’. 


35) It is quite clear that the recollections of Mr. Dobberthien, Mr. Francis and Mr. 
Picken vary in many critical areas. Mr. Dobberthien is not sure of what was said at the la- 
bour committee meeting but denies the remarks attributed to Mr. Wood. There is a contra- 
diction in the testimony of Mr. Francis and Mr. Picken. On the basis of the uncertainty sur- 
rounding this hearsay evidence the Board is not prepared to find that Mr. Wood made the 
remarks attributed to him by the complainant. 


36. There was also evidence introduced by the complainant that Mr. Wood had called 
the complainant a ‘‘communist’’. This was initially the testimony of Armour O’Connell. 
However, in cross-examination Mr. O’Connell stated that he could not swear that Mr. 
Wood had either raised or commented on the complainant’s political affiliation. Another 
witness, John Laperriere also gave evidence that Mr. Wood had addressed certain employ- 
ees about trade unions only to state subsequently that there had not been any discussions 
with any member of management about trade unions. 


36. It may well be that the complainant was referred to as either a “communist” or a 
“communist union organizer’. The Board is not prepared on the evidence before it to find 
that Mr. Wood made these references to the complainant. It appears that Mr. Pavy may 
have referred to the complainant as a “communist” and that other employees may have held 
the same view. 
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38. The complainant argues that he was involved in trade union activity. By his own 
testimony he has contacted trade unions and endeavoured to interest them in organizing the 
respondent’s employees. However, these trade unions, by the complainant’s own admis- 
sion, have not on their own behalf taken steps to organize the respondent’s employees. The 
complainant testified that he has been talking to some of the respondent’s employees about 
trade unions, especially the younger employees who were working in their first jobs. The 
complainant has not, however, formed a committee of employees for the purpose of organ- 
izing employees of the respondent, has not caused a constitution to be adopted, and has not 
signed any membership cards. The complainant’s friend Mr. Picken testified that the com- 
plainant has introduced discussions about trade unions. The Board wonders where co- 
worker Laperriere was when this occurred because he testified that the complainant never 
indicated any involvement in any trade union. It appears to the Board that if the complain- 
ant held such discussions they were at an abstract or theoretical stage. Even assuming, with- 
out deciding, that such discussions fall within the conduct protected by sections 58 and 61, 
the Board finds no evidence that the respondent was either aware of this or acted upon it. 


39; It appears to the Board that the complainant was involved in a policy of initiating 
and maintaining confrontation and tension between the respondent’s employees on the one 
hand and the respondent and Mr. Wood on the other hand. The complainant admits that 
not all of the contents of the article on the strike in 1959 is true and that the statement “ — 
he’s lost lots of Labour Board cases before”’ is totally untrue. It is not surprising that Mr. 
Wood should want to put his version to the respondent’s employees. It is not unreasonable 
that the respondent is not prepared to have its labour relations with one of its employees 
conducted through the Guelph News Service. 


40. The complainant has endeavoured to provoke and belittle Mr. Wood and his fa- 
ther by a policy of confrontation. This is illustrated not only by articles in Alive Magazine 
and the Guelph News Service but also by the incident with the jacket. As part of the celebra- 
tions marking the respondent’s fiftieth anniversary, the respondent’s employees were of- 
fered a choice of either a jacket with a company insignia or a set of Canadian coins. The 
complainant removed the insignia from the jacket he had chosen and provoked Mr. Wood 
into losing his temper and calling him a liar. While Mr. Wood apologized for his behaviour, 
this incident illustrates, in our view, a successful attempt to provoke Mr. Wood to action. 


41. In this complaint the Board is not called upon to determine whether there was just 
cause to transfer or terminate the complainant’s employment. The Board is required to de- 
termine whether the respondent has violated section 58 or 61 of the Act. For the foregoing 
reasons, the Board finds that the respondent has not violated sections 58 and 61 of the Act 
and that the complainant was transferred and his employment terminated for the reasons 
and only for the reasons stated by the respondent. 


42. The complaint of Thomas W. Langford is dismissed. 
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1622-79-R_ Richard Kent, James Gilles and the Employees of Weston 
Bakeries Limited, London Branch, Applicants, v. Milk and Bread Drivers, 
Dairy Employees, Caterers, and Allied Employees, Local Union No. 647, 
Respondent, v. Weston Bakeries Limited, Intervener. 


Petition — Termination — Custody of petition not established from inception to filing — No 
suggestion of management involvement — Difference between termination and certification petitions 
considered 


BEFORE: M. G. Mitchnick, Vice-Chairman, and Board Members J. D. Bell and W. F. 
Rutherford. 


APPEARANCES: Richard Kent and James Gillies for the applicants; Harold F. Caley and 
Frank Buck for the respondent; G. G. Smith for the intervener. 


DECISION OF THE BOARD; December 21, 1979 


if This is an application for a declaration terminating bargaining rights pursuant to 
section 49(2) of The Labour Relations Act. Mr. Richard Kent and Mr. James Gillies ap- 
peared before the Board and gave evidence in support of the application. 


Zs The evidence establishes that there was some general dissatisfaction amongst the 
employees in the bargaining unit with the representation being given by the respondent 
trade union. The matter of possible decertification was discussed amongst employees during 
the summer of 1979, and Messrs. Kent and Gilles jointly went about finding out how such 
could be accomplished. Both individuals are employed at the company as route servicemen, 
and Mr. Kent is presently the shop steward. The evidence leaves little doubt that the appli- 
cants received advice and assistance in their endeavours from the Retail, Wholesale and De- 
partment Store Union. 


ae The heading for the petition was typed by Mr. Kent, and at a meeting of the em- 
ployees at an employee’s house on November 7, 1979, a secret ballot was held on the ques- 
tion of decertification of the respondent trade union. The vote was heavily in favour of de- 
certification, and all 15 of the employees present at the meeting then signed the petition in 
the presence of Mr. Kent and Mr. Gillies. Mr. Kent signed two more employees at work the 
next day prior to the employees reporting to their trucks. There was no direct evidence pre- 
sented to the Board with respect to the two remaining signatures on the petition, hence the 
Board disregards those signatures. The petition was given to another employee for the pur- 
pose of obtaining these last two signatures, and the petition was out of the custody of 
Messrs. Kent and Gillies at least during that period of time (one or two days). When Mr. 
Kent received the petition back from this employee, he attended at the London office of the 
Retail, Wholesale and Department Store Union and left with them the Application For 
Declaration Terminating Bargaining Rights (Form 13) signed in blank, together with the in- 
formation which he wished to go on it. It is not clear from the evidence whether Mr. Kent 
left the petition itself with the Retail, Wholesale and Department Store Union or not. 
About a week later Mr. Gillies was given the petition by Mr. Kent and the application by a 
representative of the Retail, Wholesale and Department Store Union, and Mr. Gillies 
mailed both to the Labour Board. 
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4, The respondent trade union challenges this application on the basis that the evi- 
dence does not establish the custody of the petition from the time of its inception until its re- 
ceipt by the Board. In this regard, the respondent relies upon CCH Canadian Ltd. , [1975] 
OLRB Rep. Jan. 19 especially para. 10; Mac-Wood Machine Ltd. , [1975] OLRB Rep. Nov. 
842; Extruded Plastic Products Ltd., [1972] OLRB Rep. Mar. 268; Willow Press, [1971] 
OLRB Rep. Feb. 59 and Vered & Harvey Ltd. , [1971] OLRB Rep. Nov. 736. 


3: In this case, however, there is no suggestion that the petition may have at some 
point fallen into the hands of management. The Board notes as well that the “‘deficiencies”’ 
in the evidence with respect to the matter of custody occur subsequent to the obtaining of all 
the signatures on which the Board is relying, and the evidence does not disclose that the pe- 
tition was being handled so loosely as to have given employees the impresson that it might at 
some point come to the eye of management. (Compare the Extruded Plastics Products Ltd. 
and Vered & Harvey cases, supra.) In the Mac-Wood Machine Ltd. case, the missing links 
involved a person standing in a special relationship to the owner and plant manager, clearly 
causing the Board in that case to be concerned over the mere possibility of managerial in- 
volvement. This was true, to some extent, in the Willow Press case as well. Both cases also 
involved an application for certification, not termination of bargaining rights (for the differ- 
ence in burden of proof imposed by the Board, see Northern Telecom, [1979] OLRB Rep. 
April 330). 


6. It may well be, as the respondent trade union urges, that the petition was left in 
the custody of the Retail, Wholesale and Department Store Union while the application it- 
self was being prepared. ‘However, this itself hardly provides evidence of a link with man- 
agement, or a perceived link with management, which is the focal point of the Board’s con- 
cern in these matters. As stated in the CCH Canadian Ltd. case, supra, the omissions of 
concern to the Board are those which “inevitably raise questions which detract from the 
weight to be given to the petitions as being originated by the employees and expressing the 
voluntary wishes of the signatories”. 


if The respondent trade union further submits that the evidence of the petitioners, 
and in particular the contradictory evidence of Mr. Kent, is so unreliable as to cause the 
Board to give no weight to the petition. See UBA Chemical Industries, [1975] OLRB Rep. 
March 198, para. 20; Secord Mfg. Ltd. , [1975] OLRB Rep. Sept. 658; Willow Press, supra; 
N. Weingarten, [1969] OLRB Rep. Oct. 849, para. 5. Given the short period of time which 
has elapsed between the date of the hearing and the events testified to, the Board must con- 
clude, as counsel for the respondent urges, that Mr. Kent, for whatever reason, did in fact 
attempt initially to suppress the role played by the Retail, Wholesale and Department Store 
Union in this application. While such an assessment might well be fatal to the application 
had Mr. Kent’s evidence been contradicted on other material points, the Board remains sat- 
isfied on the basis of all the evidence before it, and in particular the evidence of Mr. Gillies, 
that the petition in support of the application represents a voluntary expression by the em- 
ployees in the bargaining unit, free from any management influence or support. The obvious 
role played by the Retail, Wholesale and Department Store Union in this case is simply not 
material to that conclusion. 


a: The Board directs that a representation vote be taken of the employees of the in- 
tervener. 
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Ad. The matter is referred to the Registrar. 


0910-79-U Ojl, Chemical and Atomic Workers International Union, 
Complainant, v. Wyeth Ltd. Respondent. 


Discharge for Union Activity - Employer removing vocal union supporters from unit after 
union losing certification vote - Employer lawfully communicating with employees during campaign — 
Board directing employer to distribute Board’s decision ordering reinstatement of grievors 


BEFORE: R.O. MacDowell, Vice-Chairman and Board Members C.A. Ballentine and 
C.G. Bourne 


APPEARANCES: Larry Gauthier, Stephen Krashinsky and John More for the complainant; 
Charles F. Clark and Keith Long for the respondent. 


DECISION OF THE BOARD; December 6, 1979 


li This is an appliction under section 79 of The Labour Relations Act. The complain- 
ant charges that the respondent had dealt with the grievors Ann Marie McMahon and Gail 
Ouellette contrary to sections 56, 58, 61 and 71 of the Act. It is alleged that the employer has 
engaged in a concerted campaign of harassment designed to penalize the grievors for their 
trade union activity and force them to quit. It is further alleged that this campaign culmi- 
nated in the illegal discharge of Gail Ouellette on October 26th, 1979. 


am On September 10th and October 31st, 1979 the Board conducted hearings to en- 
tertain the evidence and submissions of the parties with respect to the union’s allegations. 
Much of the employer conduct was either admitted or not seriously in dispute. There were, 
however, some significant differences between the respondent’s evidence and that of the 
complainant’s witnesses. Our findings of fact, as set out hereunder, reflect our assessment of 
the totality of the evidence, the relative credibility of the various witnesses, and the reliabil- 
ity of their recollection of events. In particular, having regard to the demeanour of the vari- 
Ous witnesses and the pattern of their responses in direct and cross examination, we are pre- 
pared to accept the evidence of the grievors wherever there is a conflict between their 
evidence and that of the respondent’s witnesses. 


2 In or about January, 1979 the complainant trade union began to organize the re- 
spondent’s employees. An application for certification, requesting a representation vote, 
was made on January 26, 1979. A vote was conducted on March 15th. The grievors were ac- 
tive union supporters who solicited membership on behalf of the union. We are satisfied that 
at all material times the employer was aware of the grievors’ trade union activities. 


4, Between January 26, 1979 and March 15, the date on which the vote was held, the 
employer conducted a carefully orchestrated campaign in opposition to the union. This 
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strategy included posters, personal letters addressed to employees, a number of meetings 
held on company premises which employees were compelled to attend, and at least one 
meeting held at a local hotel. Meanwhile, the grievors and other union adherents urged their 
fellow employees to support the union. The company’s campaign gave rise to charges pur- 
suant to section 7a of the Act which were dismissed, following a hearing before the Board on 
May 8, 1979. The grievors were subponaed as union witnesses and although they were not 
called, were clearly identified with the union’s cause. 


St The representation vote itself was relatively close: of the forty-seven individuals 
voting, twenty voted in favour of the union and twenty-seven voted against the union. Al- 
though this was not sufficient to justify its certification, the voting results did reveal that the 
union had a substantial core of support. By a decision dated August 23, 1979 the Board dis- 
missed the application for certification and ruled that there could be no new application fora 
period of six months. It should be observed, however, that if the union were able to 
maintain its demonstrated level of support it would immediately be entitled to a new repre- 
sentation vote; and, if it were able to recruit six to eight new supporters from among those 
who had voted against it, it might become entitled to certification without recourse to a rep- 
resentation vote. The company’s “non-union” position would be more secure if vocal union 
supporters could be silenced or removed. 


6. Gail Ouellette and Ann Marie McMahon have been employed by the company 
for six years and four years respectively. They were apparently considered good employees 
and had been complimented, from time to time, on their work. Apart from a trivial incident 
involving McMahon in late 1978, neither of the employees has any record of past miscon- 
duct or discipline. Prior to their involvement with the trade union, neither has ever been for- 
mally warned, suspended or threatened with discharge. They had never been reproached 
about their punctuality, their level of absenteeism or the quality of their work. There were 
occasional disagreements between Gail Ouellette and Mrs. Anderson, her immediate su- 
pervisor. Mrs. Anderson was relatively new to the organization and was undoubtedly anx- 
ious to establish her supervisory authority. Ms. Ouellette was by this time thoroughly famil- 
iar with all aspects of her job and may well have resented having to follow the instructions of 
someone less knowledgeable than herself about the requirements of the job. However, both 
individuals testified that prior to the union’s organizing campaign their relationship was a 
fairly good one and, despite occasional friction, they were able to resolve their differences 
amicably. 


qe Following the grievors’ involvement with the trade union and, especially follow- 
ing their appearance as union witnesses at the hearing on May 8th, there was a change in the 
management attitude towards them. Their work began to be closely monitored and Mrs. 
Anderson became increasingly critical. The employees were plagued by a series of enquiries 
concerning their work habits. Such enquiries were obviously, and in our view intentionally, 
provocative. On one occasion, for example, when Ouellette was required to take time off 
from work to take her daughter to a doctor, it was suggested that if her daughter’s health was 
more important than her job she could be replaced. When the employees became irritated 
and responded in kind, they were accused of insubordination or of ‘“‘exhibiting a poor atti- 
tude.’’ Anderson repeatedly suggested to the grievors that they seek employment elsewhere 
if they were dissatisfied with the atmosphere at work. In our view it is no coincidence that 
this change in managerial attitude dates from the grievors’ involvement with the trade 
union’s organizing campaign; nor was the grievors’ union affiliation absent from Anderson’s 
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mind. On one occasion Anderson pointedly told the grievors that her brother had been in- 
volved in an unsuccessful trade union organizing campaign and had subsequently been 
forced to leave his job. On other occasions Anderson told the grievors that Keith Long (the 
company’s personnel manager) was “watching every move”’ the grievors made, was “going 
to make it hard” for them, was “trying to get something on them” and wanted the grievors 
fired before the next union attempt to organize. Anderson apparently felt herself to be un- 
der pressure. She warned the grievors to be especially careful not to provide Long with any 
excuse so that: “he will get off my back.”’ 


8. The union alleges a discriminatory, coercive and punitive application of the com- 
pany’s rules. It is argued that the grievors have been singled out because of their trade union 
activity and that their alleged misconduct was a mere pretext designed to mask an anti-union 
motivation. It is necessary, therefore, to refer briefly to the company’s rules and the way in 
which they have been applied to the grievors. Before doing so, however, we wish to make it 
clear that nothing in The Labour Relations Act prevents an employer from promulgating 
rules respecting its employees, nor does this Board have any jurisdiction to interfere with 
employer practices which we might consider arbitrary or unfair. An employer is entitled to 
run its business in its own way, so long as, in so doing, it is not motivated by anti-union con- 
siderations. Of course, ifan employer engages in conduct which appears to be arbitrary, dis- 
criminatory, inconsistent or unreasonable, this may provide some evidence of an anti-union 
animus; however, unfairness per se is not the issue. We also wish to observe that opposition 
to a trade union is neither unusual nor, in itself, illegal; and, further, that an unsuccessful 
union organizing campaign may well prompt an employer to re-examine its personnel poli- 
cies and institute changes in its approach. The fact that it has done so does not, standing by 
itself, demonstrate that an employer has acted illegally when its new policy is subsequently 
applied to individual employees. The issue is whether the employer’s conduct was moti- 
vated by bona fide business considerations or, alternatively, was intended to penalize em- 
ployees who have exercised their rights under the Act, or induce other employees to refrain 
from doing so. 


9. In May the grievors were both given a written warning - McMahon for refusing to 
carry a box containing eight-thousand sheets of zerox paper and Ouellette for supporting 
McMahon, pointing out that this was not part of her job and arguing with her supervisor. 
The evidence is uncontradicted that McMahon had a back injury which might be aggravated 
by carrying heavy boxes, that her supervisor was aware of this injury and that it was specifi- 
cally adverted to at the time. The evidence is also uncontradicted that carrying paper was 
not a normal part of McMahon’s job and that she was not usually disobedient. Ouellette was 
suspended on or about September 6th, 1979 for ‘“‘insubordination” which, again, consisted 
of arguing with Anderson. There is no doubt that this argument took place and may well 
have been heated at times. Ouellette freely admitted this in her evidence. However, it is also 
crystal clear that Ouellette’s response was motivated, at least in part, by the pattern of hyper 
critical supervision to which she had been subjected. Ouellette believed that she was being 
singled out and reprimanded for activities in which other employees frequently engaged, or 
for conduct which was in no way improper. 


10. In her evidence Anderson indicated that she was concerned about Ouellette’s tar- 
diness and record of absenteeism; but there is no evidence that Ouellette was abusing sick 
leave, there is no allegation that she ever failed to notify Anderson when she would be late 
for work and she never refused to produce a doctor’s note when requested to do so. There is 
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no suggestion that the grievors ever failed to fill in the proper lost time documents or im- 
properly claimed wages. Anderson had considerable suspicions concerning doctor’s notes 
and doctors in general but, on cross-examination, she admitted that it was reasonable to be 
absent on account of illness, she had no reason to question the propriety of the doctor’s 
notes, and had never actually done so. It is significant that none of the other employees have 
been required to produce such documentation, nor was there any evidence that other em- 
ployees had been criticized for their tardiness or the length of their coffee breaks, even 
though the uncontradicted evidence is that other employees were occasionally absent, late 
or took extended breaks. Indeed, although much was made of the grievors’ conduct before 
this Board, Long testified that when considering whether to discharge Ouellette these mat- 
ters were not even considered. On cross-examination, none of the management witnesses 
was prepared to say that the grievor’s record of absenteeism, illness, tardiness, etc. was 
worse than that of other employees. It would appear, therefore, that Ouellette’s perception 
of the situation, and her consequent irritation, were both justified. 


Ty In cross-examination Long maintained that there had been no change in the com- 
pany’s rules following the union’s organization drive, yet earlier he identified two new no- 
tices which the company had posted setting out specific rules regarding punctuality, medical 
appointments and lost time reporting. Long also testified that the company had an estab- 
lished practice of issuing written warnings and that the discharge of an employee was not ex- 
traordinary. When pressed, however, it became evident that the company had not issued a 
written warning in six years, and some of the written warnings to which he referred (and 
which were produced for the Board as exhibit #13) dated back to 1956. Long also admitted 
that none of the bargaining unit employees had recently been discharged. Accordingly, the 
Board is satisfied that the discipline of the grievors, and especially Ouellette, was an unusual 
event and a marked departure from the company’s previous approach to such matters. In 
her evidence Anderson characterized all of these matters as new company practices. Ander- 
son admitted that she was enforcing the rules more vigorously than before — at least in so far 
as the grievors were concerned. She began keeping notes on the grievors’ behaviour and evi- 
dently communicated such information to Long. No notes were kept on other employees. It 
would appear that the stringent application of the rules was reserved for the grievors. 


ip In his evidence Long indicated that he had considerable experience as a personnel 
manager and was familiar with trade unions. The complainant is already the bargaining 
agent for the respondent’s production employees. Long advised the Board that it was his 
practice to discuss problems with employees in an effort to resolve any difficulties which had 
arisen. No such discussions were held with Ouellette. The written warning, suspension and 
discharge were imposed, and approved by senior management, without ever discussing the 
matter with her or attempting to ascertain “‘her side of the story.”’ Long allegedly concluded 
that she had an “‘incorrigible”’ attitude, but in reaching the decision that Ouellette must be 
discharged, Long testified that no consideration was given to her past good record, and he 
did not consider it necessary to raise the matter with her. 


13e There were two incidents relied upon as justifying discharge. On or about Octo- 
ber 25 the grievors had walked through an area of the company’s premises through which 
employee traffic is generally prohibited. We are satisfied that a number of other employees, 
as well as the grievors, have done so on many occasions in the past, without reproach. The 
second incident arose the following day. Ouellette did not leave her work station at the 
usual time for her 15-minute afternoon coffee break but, rather, stayed at her machine for 
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an additional ten minutes to complete the job upon which she was working. She then took 
her break, returning fifteen or twenty minutes later. Upon her return Anderson questioned 
her about the reasons for her lateness. In her evidence Anderson at first testified that Ouel- 
lette had refused to give any reason for her late return but, upon cross-examination, Ander- 
son admitted that Ouellette had explained the situation. Anderson was apparently not con- 
tent with this explanation and continued to berate Ouellette for her tardiness. A short 
argument ensued, in which neither individual exhibited the tact and mutual respect which 
should characterise the employer/employee relationship. However, we are also satisfied 
that Ouellette’s response was provoked by what she considered to be a pattern of abusive 
and belligerent behaviour — a belief which we are satisfied is not unreasonable in the circum- 
stances. Other employees had not been cross-examined when they took a late break or came 
back a few minutes late, nor had this been a matter leading to discipline. 


14. The Board notes that the discharge of Ouellette came between the first and sec- 
ond day of hearing in this matter, i.e., while the matter was pending before the Board. An- 
derson testified that the decision to discharge Ouellette was jointly taken by herself, Keith 
Long, D. Cooper and E. Pastorius. Although the Board was enquiring into the propriety of 
the company’s previous treatment of the grievor, and the discharge would undoubtedly be 
raised at a continuation of the hearing, Anderson testified that during the meeting the sub- 
ject of the proceeding before the Board, and the possible consequences of a discharge at 
that point in time, were never even mentioned. Of course, there is nothing improper in the 
employer’s discussing the matter. Indeed one would expect it to do so. It is difficult for the 
Board to accept that the subject was never even raised. 


15, Shortly before the second day of hearing McMahon quit. She advised the Board 
that management continued to be hostile and oppressive and that the friendly atmosphere 
which she had enjoyed for much of her four years with the company was gone. McMahon 
testified that the company was “making life miserable” for her and that she felt compelled to 
leave. Ouellette was fired the same day. 


16. We do not accept the union’s contention that the grievors were exemplary em- 
ployees whose conduct was satisfactory in every respect. It is clear that some of the friction 
between Anderson and Ouellette results from the clash of personalities and is not directly 
related to the grievor’s trade union activity. Hoever, this is not a sufficient explanation for 
the way in which the grievors were treated. We are satisfied that the employer has engaged 
in a program of continued and systematic harassment designed to make an example of the 
grievors and penalize them for their support of the trade union. The company hoped to 
force the employees to quit —- as Ms. McMahon eventually did or, alternatively, to mask an 
illegal discharge in the guise of corrective discipline. In our view this is the real reason why 
the company took pains to keep a record of what appear to be minor transgressions which 
other employees committed with impunity; and this is the real reason why the grievors were 
closely supervised, constantly castigated and continually called to account for their actions. 
We are satisfied, therefore, that the company has contravened sections 56, 58(a), 58(c), 61 
and 71 of The Labour Relations Act. Accordingly, the Board orders that: 


1) the grievor Gail Ouellette be re-instated forthwith to her previous 
position and compensated for all wages and benefits lost by reason of 
her illegal discharge; 
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2) the grievor Gail Ouellette be compensated for all wages and 
benefits lost by reason of her earlier suspension; 


3) the grievor, Ann Marie McMahon, be offered re-instatement in 
her former position, and if she accepts, compensation for any economic 
losses arising from her termination. 


4) the disciplinary records of both grievors and all documents and no- 
tations incidental thereto be removed from their personnel files. 


5) that the incidents relied upon by the respondent as justifying disci- 
pline in these instances shall not be the basis for any future disciplinary 
action or a consideration in assessing the quantum of any penalty which 
might otherwise be imposed by reason of a new, bona fide, incident of 
misconduct. 


ye The complainant requested that the Board require the respondent, through its 
management, to issue a formal letter of apology to the grievors. We do not consider that an 
apology is an appropriate remedy in the circumstances of this case; but we are concerned 
about the effect that the employer’s illegal conduct may have on other employees who have 
exercised their statutory right to join or support a trade union. It will be recalled that the em- 
ployees’ freedom to support, or not support, a trade union is the very right which the em- 
ployer stressed in its communications with the employees at the time of the union’s organiz- 
ing campaign; yet it is the right which the employer has prejudiced by its subsequent illegal 
conduct. We are especially concerned here since it appears that part of the employer’s moti- 
vation was to remove vocal union adherents and thereby undermine an anticipated organiz- 
ing campaign. An unsuccessful representation vote simply cannot be allowed to become a 
signal for employer recriminations, nor is the dismissal of a certification application to be re- 
garded as a licence permitting an employer to “weed out” union supporters. The Board 
therefore orders that the employer mail, at its own cost and without comment, a copy of this 
decision to each employee in the bargaining unit described in Board File No. 1778-78-R. In 
our view such order is necessary to dissipate the chilling effect which the respondent’s con- 
duct may have on employees who may wish to support a union. In fashioning this remedy we 
have considered the company’s previous communications with the employees, listing the 
reasons why they should not support a trade union. The Board found that these communica- 
tions were not illegal but were a legitimate expression of the employer’s right of free speech. 
The Board must be equally scrupulous to protect the rights of employees who choose to sup- 
port a trade union. In framing our order, therefore, we are satisfied that we should require 
the same mode of communication as that adopted by the employer on this earlier occasion. 


18. The respondent is directed to comply forthwith with the remedial directions set 
out in paragraphs 16 and 17 hereof. The Board will remain seized in the event there is any dif- 
ficulty in calculating the quantum of compensation. 
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APPLICATIONS DISPOSED OF BY THE 
ONTARIO LABOUR RELATIONS BOARD DURING 
NOVEMBER 1979 


BARGAINING AGENTS CERTIFIED DURING NOVEMBER 


No Vote Conducted 


0224-79-R: Ontario Taxi Association Local 1688 Canadian Labour Congress (Applicant) v. Blue 
Line Taxi Co. Limited (Respondent). 


Unit: ‘‘all employees of the respondent licensed as taxi drivers by the Township of Gloucester.”’ (101 
employees in the unit). (Having regard to the agreement of the parties). 


0334-79-R: United Rubber, Cork, Linoleum and Plastic Workers of America, AFL-CIO-CLC (Ap- 
plicant) v. Gesco Distributing Limited carrying on business as General Foam and Cushion (Respon- 
dent) v. Group of Employees (Objectors). 


Unit: ‘“‘all employees of the respondent employed at its operations at Concord, save and except su- 
pervisors, persons above the rank of supervisor, office staff and sales staff.’’ (56 employees in the 
unit). 


0383-79-R: United Steelworkers of America (Applicant) v. Jetcrete Pumps Ltd. (Respondent). 


Unit: ‘“‘all employees of the respondent in the Town of Vaughan, save and except supervisors, per- 
sons above the rank of supervisor, office, sales and technical staff, persons regularly working not 
more than twenty-four hours per week and students employed during the school vacation period.” 
(15 employees in the unit). (Having regard to the agreement of the parties). (clarity notes). 


0602-79-R: United Garment Workers of America (Applicant) v. Deacon Brothers Limited (Respon- 
dent). 


Unit: “all employees of the respondent at Belleville, Ontario save and except forepersons and those 
above the rank of foreperson, head mechanic, office and sales staff, persons regularly employed for 
not more than twenty-four hours per week and students employed during the school vacation peri- 
od.” (89 employees in the unit). 


0843-79-R: United Brotherhood of Carpenters and Joiners of America, Local Union 1669 (Appli- 
cant) v. The Anderson Company Anderco, Inc. (Respondent). 


Unit: “‘all divers and diver tenders in the employ of the respondents in the District of Rainy River.” (4 
employees in the unit). 


0846-79-R: Canadian Union of Public Employees (Applicant) v. Ontario Cancer Treatment and Re- 
search Foundation, Thunder Bay Clinic (Respondent) v. Group of Employees (Objectors). 


Unit: ‘‘all employees of the respondent in its Thunder Bay Clinic in the City of Thunder Bay, save 
and except confidential administrative secretary, confidential assistant business manager, depart- 
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ment heads and persons above the rank of department head, registered and graduate nursing staff 
and professional medical staff.”’ (26 employees in the unit). (Having regard to the agreement of the 
parties). 


0922-79-R: Amalgamated Clothing & Textile Workers Union (Applicant) v. Joncot (Canada) Lim- 
ited (Respondent) v. Group of Employees (Objectors). 


Unit: ‘‘all employees of the respondent in Weston, Ontario, save and except foremen, foreladies, 
persons above the rank of foreman, and forelady, office, clerical and sales staff, persons regularly em- 
ployed for not more than twenty-four (24) hours per week and students employed during the school 
vacation period.” (18 employees in the unit). (Having regard to the agreement of the parties). 


1001-79-R: United Electrical, Radio and Machine Workers of America (UE) (Applicant) v. The Ho- 
over Company Limited (Respondent). 


Unit: “all service employees of the respondent at its Hamilton Service Department, save and except 
foremen, persons above the rank of foreman, office and sales staff.’ (2 employees in the unit). 
(Having regard to the foregoing). 


1092-79-R: International Association of Machinists and Aerospace Workers (Applicant) v. William 
R. Barnes Co. Limited Minerals Divisions (Respondent). 


Unit: “all employees of the respondent employed in the Township of Bathurst save and except lead 
hands, persons above the rank of lead hands, persons regularly employed for not more than twenty- 
four hours per week and students employed during the school vacation period.” (36 employees in the 
unit). (Having regard to the agreement of the parties). 


1108-79-R: Canadian Union of Public Employees (Applicant) v. The Corporation of the Town of 
Lincoln (Respondent). 


Unit: “all office, clerical and technical employees of the Town of Lincoln, in the Regional Municipal- 
ity of Niagara, save and except Department Heads, those above the rank of Department Head, Fire 
Chief, Town Planner, Secretary to the Public Works Superintendent, Secretary to the Clerk, Depu- 
ty-Clerk, Deputy-Treasurer, students employed during the school vacation and on a co-operative ba- 
sis and those persons regularly employed for not more than twenty-four hours per week.” (13 em- 
ployees in the unit). (Having regard to the agreement of the parties). 


1123-79-R: United Steelworkers of America (Applicant) v. Reliance Electric Limited Dodge Canada 
Division (Respondent). 


Unit: “all employees of the respondent in Bramalea, Ontario, save and except foremen, persons 
above the rank of foremen, office, clerical and sales staff.” (45 employees in the unit). (Having regard 
to the agreement of the parties). 


1146-79-R: International Union of Operating Engineers, Local 793 (Applicant) v. E.G.M. Cape & 
Company Ltd. (Respondent). 


Unit: ‘“‘all employees of the respondent in that portion of the District of Algoma south of the 49th par- 
allel of latitude engaged in the operation of cranes, shovels, bulldozers and similar equipment, and 
those primarily engaged in the repairing and maintaining of same, save and except non-working fore- 
men and persons above the rank of non-working foremen.” (6 employees in the unit). 
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1150-79-R: Optical and Plastic Technicians and Allied Workers Union Local 67 of U.H.C. & 
M.W.I.U. (Applicant) v. Plastic Contact Lens Company (Cabada) Ltd. (Respondent). 


Unit: “all employees of the respondent employed in Metropolitan Toronto, save and except foreper- 
sons, persons above the rank of foreperson, office and sales staff, persons regularly employed for not 
more than twenty-four hours per week and students employed during the school vacation period.” 
(46 employees in the unit). (Having regard to the agreement of the parties). (clarity notes). 


1160-79-R: Toronto Printing Pressmen & Assistants’ Union Local No. 10 Subordinate to: Interna- 
tional Printing and Graphic Communications Union (Applicant) v. Kohl & Madden Printing Ink 
Company of Canada Limited (Respondent). 


Unit: ‘“‘all employees of the employer in Metropolitan Toronto save and except non-working fore- 
men, persons above the rank of non-working foremen and office and sales staff.’ (6 employees in the 
unit). 


1165-79-R: Teamsters Local Union 1000, Brewery, Soft Drink, Distillery Distributors and Miscella- 
neous Workers, Affiliated with the International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America (Applicant) v. Flangeklamp of Canada Ltd. (Respondent) v. 
Group of Employees (Objectors). 


Unit: “all employees of the respondent at St. Catharines, Ontario, save and except foremen, persons 
above the rank of foremen, office and sales staff.’ (31 employees in the unit). 


1194-79-R: United Brotherhood of Carpenters and Joiners of America Local Union 1669 (Applicant) 
v. Gary Broman, Contractor (Respondent) v. Group of Employees (Objectors). 


Unit: “all carpenters and carpenters’ apprentices in the employ of the respondent in the District of 
Rainy River, save and except non-working foremen and persons above the rank of non-working fore- 
men.” (2 employees in the unit). 


1281-79-R: Service Employees Union, Local 268 (Applicant) v. Sault Ste. Marie Hospital (Respon- 
dent). 


Unit: ‘“‘all lay employees of the Sault Ste. Marie General Hospital, in Sault Ste. Marie, Ontario, in the 
District of Algoma, regularly employed for not more than twenty-four (24) hours per week and stu- 
dents employed during the school vacation period, save and except professional medical staff, gradu- 
ate nursing staff, undergraduate nurses, graduate pharmacists, undergraduate pharmacists, graduate 
dietitians, student dietitians, technical personnel, supervisors, persons above the rank of supervisor, 
chief engineer, office and clerical staff and persons covered by subsisting collective agreements.” (69 
employees in the unit). 


1308-79-R: Canadian Transportation Workers Union No. 188, National Council of Canadian Labour 
(Applicant) v. Livingston Transportation Limited (Respondent). 


Unit: ‘‘all employees of the respondent in its Maintenance Department in the City of Chatham, save 
and except foremen, persons above the rank of foremen, office and clerical staff, persons regularly 
employed for not more than twenty-four hours per week and persons covered by subsisting collective 
agreements.”’ (8 employees in the unit). (Having regard to the agreement of the parties). 


1312-79-R: Service Employees Union, Local 204 Affiliated with the A.F. of L., C.I1.O. and C.L.C. 
(Applicant) v. Bestview Holdings Limited (Respondent). 
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Unit: ‘‘all employees of Bestview Holdings Limited employed at Bestview Lodge Nursing Home in 
Oshawa who are regularly employed for not more than twenty-four hours per week and students em- 
ployed during the school vacation period, save and except professional nursing staff, physiothera- 
pists, occupational therapists, supervisors and persons above the rank of supervisor, office staff and 
persons covered by subsisting collective agreements.” (8 employees in the unit). (Having regard to 
the agreement of the parties). 


1313-79-R: International Union, United Automobile, Aerospace and Agriculture Implement Work- 
ers of America, (UAW) (Applicant) v. AVP Extrusions Limited (Respondent). 


Unit: ‘‘all employees of the respondent in Newcastle, Ontario, save and except supervisors, foremen, 
persons above the rank of supervisor and foreman, office and sales staff.’’ (20 employees in the unit). 
(Having regard to the agreement of the parties). 


1319-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. F.C.M. Con- 
struction Limited (Respondent) v. Group of Employees (Objectors). 


Unit: “all construction labourers employed by F.C.M. Construction Limited in Metropolitan Toron- 
to, the Regional Municipality of York and the County of Peel, the Township of Esquesing and the 
Towns of Oakville and Milton in the County of Halton and the Township of Pickering in the County 
of Ontario, save and except construction labourers employed on building projects, non-working fore- 
men and persons above the rank of non-working foremen.” (5 employees in the unit). 


1320-79-R: Teamsters Local Union No. 419, affiliated with the International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America (Applicant) v. CIP Victoria Limited (Re- 
spondent) v. Group of Employees (Objectors). 


Unit: “all employees of the respondent working at and out of Metropolitan Toronto, save and except 
foremen, and those above the rank of foremen, office and sales staff, persons regularly employed for 
not more than twenty-four hours per week and students employed during the school vacation peri- 
od.” (18 employees in the unit). 


1331-79-R: Canadian Union of Public Employees (Applicant) v. St. Catharines Association for the 
Mentally Retarded (Respondent). 


Unit: “‘all employees of the respondent in the City of St. Catharines, save and except Managers, per- 
sons above the rank of Manager, Supervisor of St. Catharines Learning Centre, Bookkeeper of St. 
Catharines Association for the Mentally Retarded, Bookkeeper for Residential Services, Confiden- 
tial Secretary to the Workshop Manager, Confidential Secretary to the Executive Director, persons 
covered by subsisting collective agreement and Ontario Labour Relations Board Certificate File 
#0055-79-R).”’ (22 employees in the unit). (Having regard to the agreement of the parties). 


1336-79-R: International Union of Operating Engineers Local 793 (Applicant) v. Kast Engineering 
and Construction Ltd. (Respondent) v. Group of Employees (Objectors). 


Unit: ‘‘all employees of the respondent in the Counties of Brant and Norfolk engaged in the opera- 
tion of cranes, shovels, bulldozers and similar equipment, and those primarily engaged in the repair- 
ing and maintaining of same, save and except non-working foremen and persons above the rank of 
non-working foremen.” (10 employees in the unit). 


1339-79-R: The Hotel & Club Employees’ Union Local 299, Toronto, Ontario of the Hotel and Res- 
taurant Employees’ and Bartenders’ International Union (A.F.L.-C.L.C.-C.I.C.) (Applicant) v. 
Monarch Steakhouse Restaurant and Tavern (Respondent). 
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Unit #1: “all employees of the respondent at Rexdale, Ontario save and except supervisors, persons 
above the rank of supervisor, office and sales staff, audit department, managers, entertainers and 
persons regularly employed for not more than twenty-four hours per week.” (4 employees in the 
unit). (Having regard to the agreement of the parties). 


Unit #2: ‘“‘all employees of the respondent at Rexdale, Ontario regularly employed for not more than 
twenty-four hours per week, save and except supervisors, persons above the rank of supervisor, 
office and sales staff, audit department, managers and entertainers.” (2 employees in the unit). 
(Having regard to the agreement of the parties). 


1343-79-R: International Union, United Automobile, Aerospace and Agricultural Implement Work- 
ers of America (UAW) (Applicant) v. Carmor Manufacturing Ltd. (Respondent). 


Unit: ‘“‘all employees of the respondent at London, Ontario, save and except foreman, and those 
above the rank of foreman, office and sales staff, persons regularly employed for not more than 
twenty-four hours per week and students employed during the school vacation period.” (34 employ- 
ees in the unit). (Having regard to the agreement of the parties). 


1344-79-R: Labourers International Union of North America, Local 837 (Applicant) v. Calorific 
Construction Ltd. (Respondent) v. International Union of Operating Engineers, Local 793 (Inter- 
vener #1) v. Ironworkers Locals 700, 721, 736, 765, 786 & 759 of the Ironworkers District Council of 
Ontario (Intervener #2). 


Unit: “all construction labourers in the employee of the respondent in the Regional Municipality of 
Niagara and the County of Haldimand, save and except non-working foremen and persons above the 
rank of non-working foremen.”’ (4 employees in the unit). 


1349-79-R: Labourers’ International Union of North America, Local 506 (Applicant) v. Adam Hold- 
ings Ltd. (Respondent). 


Unit: “all construction labourers in the employ of the respondent in Municipality of York and the 
County of Peel, the Township of Esquesing and the Towns of Oakville and Milton in the County of 
Halton and the Township of Pickering in the County of Ontario employed on building projects, ex- 
cept residential building projects, but including labourers employed as helpers of bricklayers and 
plasterers, save and except non-working foremen and persons above the rank of non-working fore- 
men.” (2 employees in the unit). 


1355-79-R: Teamsters Local Union No. 419, affiliated with the International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America (Applicant) v. Society of Goodwill Serv- 
ices (Toronto) (Respondent). 


Unit: ‘‘all employees of the respondent in Metropolitan Toronto save and except foremen, and those 
above the rank of foreman, office, clerical and professional staff, handicapped persons who would be 
qualified for exemption pursuant to Section 24 of The Employment Standards Act, persons employed 
pursuant to the Rehabilitation program, homeworkers, persons employed in the Contracting Divi- 
sion and the Retail Division, persons regularly employed for not more than twenty-four hours per 
week, students employed during the school vacation period and persons covered by a subsisting col- 
lective agreement.”’ (82 employees in the unit). (Having regard to the agreement of the parties). 


1357-79-R: Canadian Union of Public Employees (Applicant) v. The Prescott and Russell County 
Roman Catholic Separate School Board Le Conseil des Ecoles Catholiques de Prescott-Russell (Re- 
spondent). 
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Unit: “‘all office, clerical, maintenance and technical employees of the respondent at L’Original, On- 
tario, save and except assistant directors, persons above the rank of assistant director and persons 
covered by a subsisting collective agreement between the respondent and the Canadian Union of 
Public Employees and its Local 2121.” (27 employees in the unit). 


1363-79-R: Canadian Union of Restaurants & Related Employees (Applicant) v. Foodcorp Limited, 
carrying on business as Swiss Chalet Bar B.Q. (Respondent). 


Unit: ‘“‘all waitresses, waiters, busboys, kitchen staff and cashiers employed by the respondent at 735 
Queenston Road, in the City of Hamilton save and except hostesses and persons above the rank of 
hostess.” (54 employees in the unit). (Having regard to the agreement of the parties). 


1364-79-R: Canadian Union of Restaurants & Related Employees (Applicant) v. Foodcorp Limited, 
carrying on business as Swiss Chalet Bar B.Q. (Respondent). 


Unit: “‘all waitresses, waiters, busboys, kitchen staff and cashiers employed by the Respondent at 
1180 Upper James Street in the City of Hamilton, save and except hostesses and persons above the 
rank of hostess.’ (52 employees in the unit). (Having regard to the agreement of the parties). 


1368-79-R: United Steelworkers of America (Applicant) v. Hamilton Mobile Wash Company Lim- 
ited (Respondent). 


Unit: “all employees of the respondent company in Stoney Creek, save and except foremen, persons 
above the rank of foreman, office and sales staff, all persons regularly employed for not more than 
twenty-four hours per week and students employed by the respondent during the school vacation pe- 
riod.’’ (85 employees in the unit). (Having regard to the agreement of the parties). 


1371-79-R: Service Employees International Union, Local 183 A.F. of L., C.I.0., C.L.C. (Appli- 
cant) v. Modern Building Cleaning Division of Dustbane Enterprises Limited (Respondent). 


Unit: “‘all employees of the respondent engaged in cleaning services at the Sir Sandford Fleming Col- 
lege in Peterborough, save and except foremen and foreladies, persons above the rank of foreman 
and forelady, office, clerical and sales staff, persons regularly employed for not more than twenty- 
four hours per week and students employed during the school vacation period.”’ (19 employees in the 
unit). (Having regard to the agreement of the parties). 


1379-79-R: Labourers’ International Union of North America, Local 837 (Applicant) v. Beatty-Hall 
Construction Co. Limited (Respondent) v. Local 598 (298) of the Operative Plasterers’ and Cement 
Masons’ International Association of the United States and Canada (Intervener). 


Unit: “‘all construction labourers in the employ of the respondent in the Regional Municipality of Ni- 
agara and the County of Haldimand, save and except non-working foremen and persons above the 
rank of non-working foremen.” (2 employees in the unit). 


1380-79-R: United Brotherhood of Carpenters and Joiners of America Local Union 93 (Applicant) 
Agog Design Consultants Ltd. (Respondent). 


Unit: ‘“‘all carpenters and carpenters’ apprentices in the employ of the respondent in the Regional 
Municipality of Ottawa-Carleton and the United Counties of Prescott and Russell, save and except 
non-working foremen and persons above the rank of non-working foremen.”’ (2 employees in the 
unit). 
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1382-79-R: Christian Labour Association of Canada (Applicant) v. Regional Ready Mixed Concrete 
Co. (Respondent). 


Unit: “‘all employees of the respondent employed in the Township of West Flamborough in the Re- 
gional Municipality of Wentworth, save and except foremen, persons above the rank of foremen and 
office staff.’ (6 employees in the unit). (Having regard to the agreement of the parties). 


1383-79-R: International Brotherhood of Electrical Workers Local Union 105 (Applicant) v. Carson 
and Clarke Industrial Limited (Respondent). 


Unit: “all electricians and electricians’ apprentices in the employ of the respondent in the Counties of 
Brant and Norfolk, save and except non-working foremen and persons above the rank of non-work- 
ing foremen.”’ (5 employees in the unit). 


1384-79-R: International Union of Allied Novelty and Production Workers, Local 905 (Applicant) v. 
Regal, Division of General Mills Canada, Ltd. (Respondent). 


Unit: ‘“‘all employees of the respondent at its plant in Metropolitan Toronto, save and except fore- 
man, foreladies, persons above the rank of foremen and forelady, office, clerical and sales staff, stu- 
dents employed for the school vacation period and those regularly employed for not more than 24 
hours per week.” (165 employees in the unit). (Having regard to the agreement of the parties). 


1388-79-R: Oil, Chemical & Atomic Workers International Union (Applicant) v. St. Clair Paint & 
Wallpaper A Partnership Operated by St. Clair Paint Limited and St. Clair Wallpaper Limited (Re- 
spondent). 


Unit: ‘“‘all employees of the respondent at its plant and warehouses in the Municipality of Toronto, 
save and except foremen and persons above the rank of foreman, office and clerical staff, persons em- 
ployed for not more than twenty-four (24) hours per week and students employed during the school 
vacation period.” (38 employees in the unit). (Having regard to the agreement of the parties). 


1389-79-R: Service Employees Union, Local 204 Affiliated with A.F. of L., C.1.O., C.L.C. (Appli- 
cant) v. Alpha Nursing Home Limited (Respondent). 


Unit: “all employees of Alpha Nursing Home Limited in Metropolitan Toronto, Ontario, save and 
except professional nursing staff, physiotherapists, occupational therapist, supervisors, persons 
above the rank of supervisor, office staff, persons regularly employed for not more than twenty-four 
hours per week and students employed during the school vacation period.”’ (30 employees in the 
unit). (Having regard to the agreement of the parties). 


1397-79-R: Canadian Union of Resturant & Related Employees (Applicant) v. Foodcorp Limited, 
carrying on business as Swiss Chalet Bar B.Q. (Respondent). 


Unit: ‘all waitresses, waiters, busboys, kitchen staff and cashiers employed by the Respondent at 
1206 Dundas Street East, in the Town of Whitby, in the Regional Municipality of Durham, save and 
except hostesses and persons above the rank of hostess.”’ (61 employees in the unit). (Having regard 
to the agreement of the parties). 


1401-79-R: International Union of Operating Engineers Local 793 (Applicant) v. Beaver Construc- 
tion (Ontario) Limited (Respondent). 


Unit: ‘‘all employees of the respondent in the Counties of Peterborough, Victoria and the Provisional 
County of Haliburton engaged in the operation of cranes, shovels, bulldozers and similar equipment, 
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and those primarily engaged in the repairing and maintaining of same, save and except non-working 
foremen and persons above the rank of non-working foremen.”’ (9 employees in the unit). 


1402-79-R: Service Employees Union, Local 204, Affiliated with A.F. of L., C.I.O. and C.L.C. (Ap- 
plicant) v. Canada Catering Co. Limited (Respondent). 


Unit: ‘“‘all employees of Canada Catering Co. Limited employed at Thompson House, in Metropoli- 
tan Toronto, Ontario, save and except supervisors, persons above the rank of supervisor, office staff, 
persons regularly employed for not more than twenty-four hours per week and students employed 
during the school vacation period.” (24 employees in the unit). (Having regard to the agreement of the 
parties). 


1410-79-R: International Association of Bridge, Structural and Ornamental Iron Workers — Local 
Union #700 (Applicant) v. Sleegers Machining and Fabricating Inc. (Respondent). 


Unit: ‘all ironworkers and ironworkers’ apprentices of the respondent engaged on construction pro- 
jects in the Counties of Oxford, Perth, Huron, Middlesex, Bruce and Elgin, save and except non- 
working foremen and persons above the rank of non-working foremen (5 employees in the unit). 


1424-79-R: Canadian Union of Restaurant & Related Employees (Applicant) v. Foodcorp Limited, 
carrying on business as Swiss Chalet Bar B.Q. (Respondent). 


Unit: ‘“‘all waitresses, waiters, busboys, kitchen staff, and cashiers employed by the Respondent at 
269 Rexdale Blvd., in the City of Toronto, in the Municipality of Metropolitan Toronto, save and ex- 
cept hostesses and persons above the rank of hostess.” (56 employees in the unit). (Having regard to 
the agreement of the parties). 


1425-79-R: Canadian Union of Restaurant & Related Employees (Applicant) v. Foodcorp Limited, 
Carryng on business as Swiss Chalet Bar B.Q. (Respondent). 


Unit: “all waitresses, waiters, busboys, kitchen staff and cashiers employed by the Respondent at 
2422 Fairview Street, in the City of Burlington, in the Regional Municipality of Halton, save and ex- 
cept hostesses and persons above the rank of hostess.” (52 employees in the unit). (Having regard to 
the agreement of the parties). 


1426-79-R: Canadian Union of Restaurant & Related Employees (Applicant) v. Foodcorp Limited, 
Carryng on business as Swiss Chalet Bar B.Q. (Respondent). 


Unit: “all waitresses, waiters, busboys, kitchen staff and cashiers employed by the Respondent at 267 
Weber Street, in the City of Waterloo, in the Regional Municipality of Waterloo, save and except 
hostesses and persons above the rank of hostess.’ (43 employees in the unit). (Having regard to the 
agreement of the parties). 


1427-79-R: Canadian Union of Restaurant & Related Employees (Applicant) v. Foodcorp Limited, 
Carryng on business as Swiss Chalet Bar B.Q. (Respondent). 


Unit: “‘all waitresses, waiters, busboys, kitchen staff and cashiers employed by the Respondent at 
6666 Lundy Lane, in the City of Niagara Falls, in the Regional Municipality of Niagara, save and ex- 
cept hostesses and persons above the rank of hostess.” (43 employees in the unit). (Having regard to 
the agreement of the parties). 


1427-79-R: Canadian Union of Restaurant & Related Employees (Applicant) v. Foodcorp Limited, 
Carrying on business as Swiss Chalet Bar B.Q. (Respondent). 
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Unit: “all waitresses, waiters, busboys, kitchen staff and cashiers employed by the Respondent at 
1415 Yonge Street, in the City of Toronto, in the Regional Municipality of Metropolitan Toronto, 
save and except hostesses and persons above the rank of hostess.” (44 employees in the unit). 
(Having regard to the agreement of the parties). 


1430-79-R: Teamsters, Chauffeurs, Warehousemen and Helpers Local Union No. 880, affiliated with 
the International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America 
(Applicant) v. Flanagan Warehousing & Distribution Co. Ltd. (Respondent). 


Unit: “all employees of the respondent working at Chatham, Ontario, save and except supervisors, 
those above the rank of supervisor, sales staff and office staff.”’ (7 employees in the unit). (Having re- 
gard to the agreement of the parties). 


1431-79-R: Teamsters Local Union No. 879, affiliated with the International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helper of America (Applicant) v. Western Dispatch Inc. (Re- 
spondent). 


Unit: “all employees of the respondent working at or out of the Regional Municiplity of Niagara, 
save and except supervisors, and those above the rank of supervisor.”’ (6 employees in the unit). 
(Having regard to the agreement of the parties). 


1438-79-R: International Union of Operating Engineers, Local 793 (Applicant) v. Dabosa Construc- 
tion Co. Ltd. (Respondent). 


Unit: “all employees of the respondent in the County of Wentworth including part of Township of 
North Dumfries annexed from Beverly Townhip and the Township of Nassagaweya and the Town of 
Burlington in the County of Halton engaged in the operation of cranes, shovels, bulldozers and simi- 
lar equipment, and those primarily engaged in the repairing and maintaining of same, save and ex- 
cept non-working foremen and persons above the rank of non-working foremen.” (3 employees in 
the unit). 


1445-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Greenwin 
Property Management (Respondent). 


Unit: “all employees of the respondent engaged in cleaning and maintenance at 25 San Romanoway, 
Downsview, including resident superintendent, save and except property managers, persons above 
the rank of property manager, office and clerical staff.”’ (2 employees in the unit). (Having regard to 
the agreement of the parties). 


1448-79-R: International Molders and Allied Workers Union (Applicant) v. E.B. Loose Leaf Lim- 
ited (Respondent). 


Unit: ‘‘all employees of the respondent at Weston, Ontario, save and except foremen, persons above 
the rank of foremen, office and sales staff, persons regularly employed for not more than twenty-four 
hours per week and students employed during the school vacation period.” (47 employees in the 
unit). (Having regard to the agreement of the parties). 


1453-79-R: Canadian Union of Public Employees (Applicant) v. The Board of Education for the Bor- 
ough of East York (Respondent) v. Local 3219 United Brotherhood of Carpenters and Joiners of 
America (Intervener #1) v. The Association of Professional Student Services Personnel (Intervener 
#2) v. Group of Employees (Objectors). 
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Unit: ‘‘all office, clerical and technical employees of the respondent, employed in Metropolitan To- 
ronto, save and except supervisors, persons above the rank of supervisor, and persons covered by 
subsisting collective agreements between the respondent and Canadian Union of Public Employees, 
Local 463, United Brotherhood of Carpenters and Joiners of America and the Association of Profes- 
sional Student Services Personnel, Schedule II Association members, Secretary to the Director of 
Education & Secretary-Treasurer, Secretary to the Superintendent of Operations, Secretary to the 
Superintendent of Business, Secretary to the Superintendent of program, Secretary to each of the 
Assistant Superintendents (3), Secretary to the Personnel Officer, Secretary to the Manager of Plant, 
Secretary to the Assistant Superintendent of Business, Senior Accounting Clerk (Payroll), Assistant 
to the Accounting Supervisor, Senior Keypunch Operator, Senior Computer Operator, students, lay 
assistants, para-professionals, swimming instructors and lifeguards.”’ (101 employees in the unit). 
(Having regard to the agreement of the parties). 


1457-79-R: Canadian Union of Public Employees (Applicant) v. The Wentworth County Board of 
Education (Respondent). 


Unit: ‘‘all office and clerical employees of the respondent in the Regional Municipality of Hamilton- 
Wentworth, Ontario, save and except supervisors, persons above the rank of supervisor, administra- 
tive assistants, the purchasing agent, the accountant, the secretary to the director of education, the 
secretary to the superintendent of business and finance and employees cover by existing collective 
agreements.” (107 employees in the unit). (Having regard to the agreement of the parties). (clarity 
notes). 


1467-79-R: Labourers’ International Union of North America, Local 1081 (Applicant) v. K. and K. 
Developments Limited (Respondent). 


Unit: ‘“‘all construction labourers in the employ of the respondent in the Regional Municipality of 
Waterloo except part of Beverly Township annexed by North Dumfries Township, save and except 
non-working foremen and persons above the rank of non-working foremen.”’ (2 employees in the 
unit). 


1470-79-R: United Glass and Ceramic Workers of North America, AFL-CIO-CLC (Applicant) v. 
Lukian Plastic Closures Ltd. (Respondent). 


Unit: “all employees of the respondent at Oakville, Ontario, save and except foremen, persons 
above the rank of foreman, office and sales staff, persons regularly employed for not more than 
twenty-four hours per week and students employed during the school vacation period.” (17 employ- 
ees in the unit). 


1472-79-R: London and District Service Workers’ Union, Local 220, S.E.I.U., A.F.L., C.1.O., 
C.L.C. (Applicant) v. The Women’s Christian Association of London (Respondent). 


Unit: “all employees of The McCormick Home for the Aged (owned and operated by The Women’s 
Christian Association of London) regularly employed for not more than twenty-four hours per week 
and students employed during the school vacation period, save and except supervisors, persons 
above the rank of supervisor, housekeeper, foreman, professional medical staff, graduate and under- 
graduate nurses and office staff.” (33 employees in the unit). 


1474-79-R: Labourers’ International Union of North America, Local 837 (Applicant) v. Daniela 
Constru. Co. (Respondent). 


Unit: ‘“‘all construction labourers in the employ of the respondent in the Regional Municipality of Ni- 
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agara and the County of haldimand, save and except non-working foremen and persons above the 
rank of non-working foremen.”’(4 employees in the unit). 


1489-79-R: Chatham Construction Workers Association Local No. 53, affiliated with the Christian 
Labour Association of Canada (Applicant) v. Goldie-Buirgess Limited (Respondent). 


Unit: ‘all carpenters, carpenters’ apprentices and construction labourers in the employ of the respon- 
dent in the Counties of Essex and Kent, save and except non-working foremen and persons above the 
rank of non-working foremen.”’ (2 employees in the unit). 


1494-79-R: Teamsters Local Union No. 230, Ready-Mix, Building Supply, Hydro & Construction 
Drivers, Warehousemen & Helpers, International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America (Applicant) v. Bertrand & Freres Construction Co. Ltd. (Re- 
spondent). 


Unit: “all maintenance employees of the respondent working at L’Original, Ontario, County of Pres- 
cott, save and except foremen, and those above the rank of foremen, office and sales staff.’’ (11 em- 
ployees in the unit). (Having regard to the agreement of the parties). 


1500-79-R: Bricklayers, Stonemasons & Tilesetters Union, Local No. 2 Ontario, affiliated with The 
International Union of Bricklayers & Allied Craftsmen (Applicant) v. 408419 Ontario Limited cob as 
Action Masonry (Respondent). 


Unit: “‘all bricklayers and bricklayers’ apprentices, stonemasons and stonemasons’ apprentices in the 
employ of the respondent in Metropolitan Toronto, the Regional Municipality of York and the 
County of Peel, the Township of Esquesing and the Towns of Oakville and Milton in the County of 
Halton and the Township of Pickering in the County of Ontario, save and except non-working fore- 
men and persons above the rank of non-working foremen.” (5 employees in the unit). 


1502-79-R: United Brotherhood of Carpenters & Joiners of America, Local 18 (Applicant) v. Beer 
Construction Ltd. (Respondent). 


Unit: “‘all carpenters and carpenters’ apprentices in the employ of the respondent in the County of 
Wentworth including part of Township of North Dumfries annexed from Beverly Township and the 
Township of Nassagaweya and the Town of Burlington in the County of Halton, save and except non- 
working foremen and persons above the rank of non-working foremen.” (2 employees in the unit). 


1508-79-R: Canadian Food & Allied Workers, Local 175, chartered by the Amalgamated Meat Cut- 
ters and Butcher Workmen of North America, AFL-CIO-CLC (Applicant) v. Valdi Inc. (Trading as 
Valdi Discount Foods) (Respondent) v. Group of Employees (Objectors). 


Unit: “all employees of the respondent in its stores in St. Catharines, Ontario, save and except the 
assistant store manager and persons above the rank of assistant store manager.”’ (8 employees in the 
unit). (Having regard to the agreement of the parties). 


1511-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. The Metro- 
politan Trust Company (Respondent) 


Unit: “all employees of the respondent engaged in cleaning and janitorial work at 31 and 35 St. Den- 
nis Drive, Don Mills, Ontario including resident superintendents, save and except property manag- 
ers, persons above the rank of property manager, office and clerical staff.” (4 employees in the unit). 
(Having regard to the agreement of the parties). 
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1528-79-R: International Union of Operating Engineers, Local 793 (Applicant) v. Capform Inc. (Re- 
spondent). 


Unit: ‘“‘all employees of the respondent in the County of Lennox and Addington, and the County of 
Frontenac and the Townships of Rear of Leeds and Lansdowns, Rear of Yonge and Escott, and all 
lands south thereof in the United Counties of Leeds and Grenville engaged in the operation of 
cranes, shovels, bulldozers and similar equipment, and those primarily engaged in the repairing and 
maintaining of same, save and except non-working foremen and persons above the rank of non-work- 
ing foremen.” (3 employees in the unit). 


1536-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Bathurst- 
Prue Developments Ltd. (Respondent). 


Unit: ‘‘all construction labourers in the employ of the respondent in Metropolitan Toronto, the Re- 
gional Municipality of York and the Couny of Peel, the Township of Esquesing and the Towns of 
Oakville and Milton in the County of Halton and the Township of Pickering in the County of Ontar- 
io, employed on residential construction, save and except construcion labourers employed as helpers 
of bricklayers and plasters, non-working foremen and persons above the rank of non-working fore- 
men.”’ (2 employees in the unit). 


1537-79-R: Labourers’ International Union of North America, Local 506 (Applicant) v. Buttcon 
Limited (Respondent). 


Unit: “‘all construction labourers in the employ of the respondent in Metropolitan Toronto, the Re- 
gional Municipality of York and the County of Peel, the Township of Esquesing and the Towns of 
Oakville and Milton in the County of Halton and the Township of Pickering in the County of Ontario 
employed on building projects, except residential building projects, but including labourers em- 
ployed as helpers of bricklayers and plasters, save and except non-working foremen and persons 
above the rank of non-working foremen.”’ (2 employees in the unit). 


1547-79-R: Hotel and Club Employees’ Union, Local 299, Toronto, of the Hotel and Restaurant Em- 
ployees’ and Bartenders’ International Union (A.F.L.-C.I.C.-C.L.C.) (Applicant) v. The Inn on the 
Park Hotel (Respondent). 


Unit: “all cashers of the respondent in its food and beverage department at The Inn on the Park Ho- 
tel, Don Mills, Ontario, save and except those cashiers in its food and beverage department that are 
presently covered by the existing collective agreement between the applicant and the respondent.” 
(11 employees in the unit). (Having regard to the agreement of the parties). 


1560-79-R: International Union of Operating Engineers, Local 793 (Applicant) v. Rumble Contract- 
ing Ltd. (Respondent). 


Unit: ‘“‘all employees of the respondent in the County of Wentworth including part of Township of 
North Dumfries annexed from Beverly Township and the Township of Nassagaweya and the Town of 
Burlington in the County of Halton engaged in the operation of cranes, shovels, bulldozers and simi- 
lar equipment, and those primarily engaged in the repairing and maintaining of same, save and ex- 
cept non-working foremen and persons above the rank of non-working foremen.” (4 employees in 
the unit). 


1561-79-R: United Brotherhood of Carpenters & Joiners of America, Local 18 (Applicant) v. New- 
man Bros. Limited (Respondent). 


Unit: “all carpenters and carpenters’ apprentices in the employ of the respondent in the County of 
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Wentworth including part of Township of North Dumfries annexed from Beverly Township and the 
Township of Nassagaweya and the Town of Burlington in the Count of Halton, save and except non- 
working foremen and persons above the rank of non-working foremen.” (2 employees in the unit). 


1591-79-R: International Union of Operating Engineers, Local 793 (Applicant) v. Dynamo Servicing 
(London) Inc. (Respondent). 


Unit: “all employees of the respondent working in the Regional Municipaliy of Waterloo except part 
of Beverly Township annexed by North Dumfries Township, engaged in the operation of cranes, 
shovels, bulldozers and similar equipment, and those primarily engaged in the repairing and 
maintaining of same, save and except non-working foremen and those above the rank of non-working 
foremen.” (11 employees in the unit). 


Applications Certified Subsequent to Pre-Hearing Vote 


0187-79-R: Canadian Union of Public Employees (Applicant) v. Carleton University (Respondent). 


Unit: ‘“‘all employees of the respondent in Ottawa employed as teaching assistants, demonstrators, 
part-time or sessional lecturers, markers, research assistants or associates and service assistants who 
are graduate students enrolled in the Faculty of Graduate Studies or Undergraduate students at 
Carleton University excluding employees covered by collective agreements with Canadian Guard 
Association, Local 103; Canadian Union of Public Employees, Local 910, I.U.O.E., Local 796; 
Graphic Arts International Union, Local 224; Carleton University Support Staff Association and the 
Carleton University Academic Staff Association.”’ (866 employees in the unit). 


Number of persons on revised voters’ list 632 
Number of persons who cast ballots 382 
Number of ballots segregated and not counted 67 

Number of spoiled ballots 1 

Number of ballots marked in favour of the applicant 246 

Number of ballots marked against the applicant 68 


1239-79-R: Oil, Chemical & Atomic Workers International Union (Applicant) v. Ethyl Canada Inc. 
(Respondent) v. Employee Association of Ethyl (Intervener). 


Unit #1: “all permanent non-supervisory employees of the respondent in Maintenance, Operations, 
Laboratory and Stores at the Sarnia Plant.” (98 employees in the unit). 


Number of names of persons on revised voters’ list 133 
Number of persons who cast ballots 121 
Number of ballots marked in favour of the applicant 64 

Number of ballots marked in favour of the intervener. 57 


Unit #2: “all employees of the respondent at its Sarnia Plant save and except permanent non-super- 
visory employees in Maintenance, Operations, Laboratory and Stores; foremen and supervisors; 
persons above the rank of foreman and supervisor; clerical, office and sales staff; professional and 
technical staff (Laboratory Control Analysts and Engineering Technologists); security guards; em- 
ployees regularly employed for not more than 24 hours per week; students employed during vacation 
period and students employed under cooperative education programs.” (63 employees in the unit). 


Number of names of persons on revised voters’ list 23 
Number of persons who cast ballots 20 
Number of ballots marked in favour of the applicant 14 

Number of ballots marked against the applicant 6 
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1282-79-R: Service Employees Union, Local 204, Affiliated with A.F. of L. C.I.O. and C.L.C. (Ap- 
plicant) v. Toronto East General and Orthopaedic Hospital Inc. (Respondent). 


Unit: “all office and clerical employees of the Toronto East General and Orthopaedic Hospital Inc. 
in Metropolitan Toronto regularly employed for not more than twenty-four (24) hours per week and 
students employed during the school vacation period save and except persons classified as account- 
ant, assistant comptroller, office manager and assistant office manager in radiology, chief switch- 
board operator, senior clerk in information, nursing staffing assistant, assistant purchasing agent, 
chief admitting officer, payroll officer, deputy payroll officer, personnel manager, assistant personnel 
manager, persons employed in the personnel office in a confidential capacity relating to labour rela- 
tions, registered medical records librarians, librarians in doctor’s library, secretary to the Executive 
Director, Associate Director, Assistant Director, Medical Director, Director of Finance and Direc- 
tor of Nursing, and persons covered by subsisting Collective Agreements with C.U.O.E. Local 101, 
O.N.A., O.P.S.E.U. Local 576, S.E.U. Service Local 204, and S.E.U. Clerical Local 204 and super- 
visors and persons above the rank of supervisor.”’ (62 employees in the unit). (Having regard to the 
agreement of the parties). 


Number of names of persons on list as originally prepared by 


employer 61 
Number of persons who cast ballots 25 
Ballots segregated and not counted 2 
Number of ballots marked in favour of applicant 98) 

Number of ballot marked against applicant 1 


1412-79-R: Service Employees Union, Local 204, Affiliated with A.F. of L. C.I.O. and C.L.C. (Ap- 
plicant) v. Ascension Charitable Foundation Inc. (Respondent) 


Unit: ‘“‘all employees of the respondent at Thompson House Home for the Aged in the City of North 
York, save and except Registered Nurses, Physiotherapists, Occupational Therapists, Supervisors, 
persons above the rank of Supervisor, Office Staff, persons regularly employed for not more than 
twenty-four (24) hours per week and students employed during the school vacation period.” (49 em- 
ployees in the unit). (Having regard to the agreement of the parties). 


Number of names of persons on revised voters’ list 32 
Number of persons who cast ballots 32 
Number of ballots marked in favour of applicant 23 

Number of ballots marked against applicant 9 


Application Certified Subsequent to Post-Hearing Vote 


1063-79-R: The Canadian Union of Public Employees (Applicant) v. Windsor Association for the 
Mentally Retarded (Respondent). 


Unit: ‘‘all employees of the respondent at Windsor, Ontario, save and except teaching supervisors, 
group home supervisors, janitorial supervisor, programme co-ordinators, managers and superin- 
tendents; those above the rank of teaching supervisor, group home supervisor, janitorial supervisor, 
programme co-ordinator, manager and superintendent; office and clerical staff; persons employed in 
a vocational training programme; persons employed on temporary projects financed in whole or in 
part by Government funding; persons regularly employed for not more than twenty-four (24) hours 
per week and students employed during the school vacation period.” (42 employees in the unit). 
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Number of persons on revised voters’ list 43 
Number of persons who cast ballots 43 
Number of ballots marked in favour of the applicant 68) 

Number of ballots marked against the applicant 10 


APPLICATIONS FOR CERTIFICATION DISMISSED 


No Vote Conducted 


1260-78-R: Christian Trade Unions of Canada (Local 6) (Applicant) v. Per-fec-tion Insulations Ltd. 
(Respondent). (4 employees). 


1769-78-R: Christian Trade Unions of Canada (Local 6) (Applicant) v. Per-fec-tion Insulations Ltd. 
(Respondent). (3 employees). 


0184-79-R: United Steelworkers of America (Applicant) v. Westeel-Rosco Company Limited (Re- 
spondent). 


Unit: ‘“‘all employees in Metropolitan Toronto save and except foremen, those above the rank of 
foreman, office and sales staff, and those engaged in outside erection work.” (7 employees in the 
unit). 


0805-79-R: United Brotherhood of Carpenters and Joiners of America (Applicant) v. Lowes Lumber 
and Furnisture Ltd. (Respondent). 


0827-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Dranco Con- 
struction Company Limited (Respondent). (60 employees). 


0906-79-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Brentview 
Construction Limited (Respondent). (40 employees). 


1148-79-R: United Brotherhood of Carpenters and Joiners of America Local Union 1669 (Applicant) 
v. Delmar Paving Limited (Respondent). (3 employees). 


1180-79-R: Graphic Arts International Union, Local 12-L (Applicant) v. Ronald’s Printing, A Divi- 
sion of Ronalds-Federated Limited (Respondent). (8 employees). 


1337-79-R: Canadian Union of Public Employees (Applicant) v. The Board of Education for the City 
of Toronto (Respondent) v. Local 598 of the Operative Plasterers’ and Cement Masons’ Interna- 
tional Association of the United States and Canada (Intervener #1) v. The Association of Profes- 
sional Student Services Personnel (Intervener #2). (17 employees). 


1338-79-R: Retail, Wholesale and Department Store Union, AFL:CIO:CLC (Applicant) v. Carling- 
wood Shopping Centres Limited (Respondent). (9 employees). 
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1422-79-R: Office and Professional Employees International Union, Local 131 (Applicant) v. A.P. 
Green Refractories (Canada) Ltd. (Respondent). (33 employees). 


1429-79-R Labourer’s International Union of North America, Local 506 (Applicant) v. Buttcon Lim- 
ited Contractors and Engineers (Respondent). (2 employees). 


1495-79-R: United Plant Guard Workers of America, Local 1962 (Applicant) v. McDonnell Douglas 
Canada Ltd. (Respondent) v. Canadian Guards Association (Intervener). (17 employees). 


1551-79-R: Canadian Union of General Freight Handlers (IND.) (Applicant) v. Shuntmaster Lim- 
ited (Respondent). (19 employees). 


Certification Dismissed Subsequent to Post-Hearing Vote 


1034-79-R: United Steelworkers of America (Applicant) v. A.J. Clarke and Associates Limited (Re- 
spondent). 


Unit: ‘“‘all employees of the respondent in Hamilton, save and except managers, persons above the 
rank of manager, office, clerical, technical and sales staff, professional engineers, persons employed 
for not more than twenty-four hours per week and students employed during the school vacation pe- 
riod.” (38 employees in the unit). 


Number of names of persons on revised voters’ list 38 
Number of persons who cast ballots 38 
Number of ballots marked in favour of applicant 10 

Number of ballots marked against applicant 28 


APPLICATIONS FOR CERTIFICATION WITHDRAWN 


0193-79-R: Construction Workers Local No. 6 Affiliated with the Christian Labour Association of 
Canada (Applicant) v. Merrill Electric (Respondent). (2 employees). 


0650-79-R: United Brotherhood of Carpenters and Joiners of America, Local Union 446 (Applicant) 
v. Franki Canada Limited (Respondent) v. International Union of Operating Engineers, Local 793 
(Intervener). (4 employees). 


0991-79-R: Laundry, Dry Cleaning and Dye House Workers International Union, Local 351 (Appli- 
cant) v. Four Seasons Hotel Belleville (Respondent). (140 employees). 


1352-79-R: Labourer’s International Union of North America, Local 506 (Applicant) v. The Ram- 
Land Corporation Limited (Respondent). (2 employees). 


1366-79-R: Labourer’s International Union of North America, Local 493 (Applicant) v. Franki Can- 
ada Limited (Respondent) v. International Union of Operating Engineers, Local 793 (Intervener). 
(2 employees). 


1400-79-R: International Association of Bridge, Structural and Ornamental Iron Workers, Local 
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Union 721 (Applicant) v. Giffin Sheet Metals Ltd. (Respondent) v. Sheet Metal Workers’ Interna- 
tional Association, Local Union #30 (Intervener). (12 employees). 


1436-79-R: United Brotherhood of Carpenters and Joiners of America Local Union 1669 (Applicant) 
v. O’Brien Contracting Inc. (Respondent). (2 employees). 


1466-79-R: United Association Of Journeymen and Apprentices Of The Plumbing and Pipe Fitting 
Industry Of The United States And Canada Local Union 508 (Applicant) v. Lukes Industrial Serv- 
ices Limited (Respondent). (11 employees). 


1492-79-R: Labourer’s International Union of North America, Local 183 (Applicant) v. Mac Land 
Wall Systems (Respondent). (12 employees). 


1585-79-R: Labourer’s International Union of North America, Local 183 (Applicant) v. Demi Con- 
crete And Drain Limited (Respondent). (12 employees). 


1586-79-R: Labourer’s International Union of North America, Local 493 (Applicant) v. Cooper Con- 
struction Co. ltd. (Respondent). (10 employees). 


1599-79-R: Canadian Union of Public Employees (Applicant) v. The Children’s Aid Society of Brant 
(Respondent). (61 employees). 


1607-79-R: Labourer’s International Union of North America, Local 183 (Applicant) v. Cliffside 
Court Housing Co-Operative Inc. (Respondent). (5 employees). 


1628-79-R: Canadian Union of Public Employees (Applicant) v. University Settlement House (Re- 
spondent). (7 employees). 


1652-79-R: International Union of Operating Engineers, Local 793 (Applicant) v. Mollenhauer Lim- 
ited Contractors & Engineers (Respondent). (2 employees). 


1673-79-R: The Carpenters’ District Council of Toronto and Vicinity on behalf of Loals 27, 666, 681, 
1133, 1304, 1963, 1747, 3227 and 3233, United Brotherhood of Carpenters and Joiners of America 
(Applicant) v. Xila Inc. (Respondent). (3 employees). 


APPLICATIONS UNDER SECTION 1(4) 


1478-79-R: Local Union 71 of the United Association of Journeymen and Apprentices of the Plum- 
bing and Pipefitting Industry of the United States and Canada (Applicant) v. Harrington Plumbing & 
Heating Ltd. and MacDonald Brothers Excavating Contractors (Respondent). (Withdrawn). 


1479-79-R: Local Union 71 of the United Association of Journeymen and Apprentices of the Plum- 
bing and Pipefitting Industry of the United States and Canada (Applicant) v. J. G. Rivard Limited 
and Michel Rivard Plumbing Limited (Respondent). (Withdrawn). 
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APPLICATIONS FOR DECLARATION TERMINATING BARGAINING RIGHTS 


1284-78-R: VS Services Ltd., 119 St. Clair Street, Chatham, Ontario. N7L 3J2 (Applicant) v. Team- 
sters Local No. 647 (Respondent). (3 employees). (Granted). 


0175-79-R: Garry William Gilbert (Applicant) v. Christian Labour Association of Canada (Respon- 
dent) v. Lakeview Sheet Metal (Orillia) Limited (Intervener). (Granted). 


Unit: ‘“‘all sheet metal workers and sheet metal apprentices in the employ of Lakeview Sheet Metal 
(Orillia) Limited in the County of Simcoe, The District Municipality of Muskoka and the Township 
of Thorah and all lands north thereof in the County of Ontario, save and except non-working fore- 
men and persons above the rank of non-working foreman.” (2 employees in the unit). 


Number of names of persons on list as originally prepared by 
employer 3 

Number of persons who cast ballots 3 

Ballots segregated and not counted 

Number of ballots marked in favour of the respondent 

Number of ballots marked against the respondent 


No = 


1341-79-R: Shirley Orum and Linda Toronyi (Applicant) v. The Hotel and Restaurant Employees’ 
Union Local 743, Affiliated with the Hotel and Restaurant Employees and Bartenders International 
Union, W. and D.L.C. and C.L.C. (Respondent). (115 employees). (Withdrawn). 


1506-79-R: United Steelworkers of America (Applicant) v. McNamara Marine, Division of McNa- 
mara Corporation of Newfoundland Limited (Withdrawn). 


APPLICATION FOR DECLARATION OF SUCCESSOR STATUS 


1559-79-R: Local 636, International Brotherhood of Electrical Workers (Applicant) v. The Tilbury 
Public Utilities Commission (Respondent). (Granted). 


APPLICATIONS FOR DECLARATION THAT STRIKE UNLAWFUL 


1022-79-U: Electrical Power Systems Construction Association (Applicant) v. D. W. McIntyre and J 
Carruthers on their own behalf and on behalf of the Ontario Allied Construction Trades Council, H. 
W. Ingham, J. F. Kennedy, P. A. Gauthier, G. A. McLeod on their own behalf and on behalf of the 
International Union of Operating Engineers and on behalf of its Local 793, Leonard Schultz on his 
own behalf and on behalf of the International Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men and Helpers of America and its Local Union 879, Bryon Black on his own behalf and on behalf 
of the United Brotherhood of Carpenters and Joiners of America and its Local 2222, Russell Tam- 
beau, Nelson Lewis and all those persons named in Attachment ‘“‘A”’ (Respondents). (Granted). 


1523-79-U: Adam Holdings Ltd. (Applicant) v. Labourers’ International Union of North America 
Local 506, David Off, Michael O’Brien and Alfredo Antonialli (Respondent). (Withdrawn). 


1604-79-U: Community Nursing Homes Limited (Applicant) v. Salvatore Guido and Others as Listed 
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on Schedule ‘“‘A”’, Nick Tansella, Labourers’ International Union of North America Local 183 and 
Labourers’ International Union of North America, Local 506 (Respondent). (Withdrawn). 


APPLICATIONS FOR DECLARATION THAT LOCK-OUT UNLAWFUL 


1565-79-U: International Association of Machinists and Aerospace Workers, District Lodge 717 
(Applicant) v. Hawker Siddeley Canada Ltd. Forestry Equipment Division (Respondent). 
(Withdrawn). 


1566-79-U: International Association of Machinists and Aerospace Workers, District Lodge 717 
(Applicant) v. Hawker Siddeley Canada Ltd. Forestry Equipment Division (Respondent). 
(Withdrawn). 


APPLICATIONS FOR CONSENT TO PROSECUTTE 


2049-78-U: Ontario Public Service Employees Union (Applicant) v. Mohawk College of Applied 
Arts and Technology and Dr. Samuel Mitminger (Respondents). (Withdrawn). 


2053-78-U: Ontario Public Service Employees Union (Applicant) v. Georgian College of Applied 
Arts and Technology and Peter Pass (Respondents). (Withdrawn). 


2057-78-U: Ontario Public Services Employees Union (Applicant) v. Humber College of Applied 
Arts and Technology and Gordon Wragg (Respondents). (Withdrawn). 


2059-78-U: Ontario Public Service Employees Union (Applicant) v. Confederation College of Ap- 
plied Arts and Technology and Bert Curtis (Respondents). (Withdrawn). 


2152-78-U: Ontario Public Service Employees Union (Applicant) v. Board of Governors of Durham 
College of Allied Arts and Technology (Respondent). (Dismissed). 


1241-79-U: Retail Clerks Union, Local 206 (Chartered by the Retail Clerks International Union) 
(Applicant) v. V.S. Services Ltd. (Respondent). (Withdrawn). 


1246-79-U: Canadian Chemical Workers Union (Applicant) v. Sheffield Bronze Powder Co. Limited 
(Respondent). (Dismissed). 


1518-79-U: Lewis Insulations Services Inc. (Applicant) v. J. Duffy (Respondent). (Withdrawn). 


1519-79-U: Lewis Insulations Services Inc. (Applicant) v. International Association of Heat and 
Frost Insulators and Asbestos Workers, Local 95 (Respondent). (Withdrawn). 
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COMPLAINTS UNDER SECTION 79 (UNFAIR LABOUR PRACTICE) 


2048-78-U: Ontario Public Service Employees Union (Complainant) v. Canadore College of Applied 
Arts and Technology and Dr. Murray Hewgill (Respondents). (Withdrawn). 


2056-78-U: Ontario Public Service Employees Union (Complainant) v. Lambton College of Applied 
Arts and Technology and George Delgrosso (Respondents). (Withdrawn). 


0084-79-U: Canadian Union of Public Employees (Complainant) v. The Board of Management of the 
District of Thunder Bay Home for the Aged (Pinewood Court) (Respondent). (Withdrawn). 


0096-79-U: Clark Millaire (Complainant) v. Canadian Guards Association, Local 105, K. B. Watts, 
R. Tracy, R. O’Brien, R. Butler (Respondents) v. Inco Metals Company (Interested Party) 
(Dismissed). 


0392-79-U: United Rubber, Cork, Linoleum & Plastic Workers of America (hereinafter referred to 
as the ‘““U.R.W.”’) (Complainant) v. Gesco Distributing Limited carrying on business as General 
Foam and Cushion (Respondent). (Dismissed). 


0525-79-U: Retail Clerks, Local 206 (Complainant) v. Zellers (Respondent). (Withdrawn). 
0526-79-U: Retail Clerks, Local 206 (Complainant) v. Zellers (Respondent). (Withdrawn). 
0527-79-U: Retail Clerks, Local 206 (Complainant) v. Zellers (Respondent). (Withdrawn). 
0528-79-U: Retail Clerks, Local 206 (Complainant) v. Zellers (Respondent). (Withdrawn). 


0755-79-U: Gordon F. D’Eri (Complainant) v. T.I.A. Limousine Operators Association (Respon- 
dent). (Dismissed). 


0768-79-U: The United Brotherhood of Carpenters & Joiners of America Local Union 1669 (Com- 
plainant) v. West York Construction Ltd. (Respondent). (Withdrawn). 


0786-79-U: Ontario Nurses’ Association (Complainant) v. Wellington-Dufferin-Guelph Health Unit 
(Respondent). (Granted). 


0923-79-U: Theophilus Anderson (Complainant) v. Laborers International Union of North America, 
Local 506, Laborers International Union of North America, Ontario Hydro (Respondents). 
(Dismissed). 


1012-79-U: James Lucas (Complainant) v. International Union of Operating Engineers, Local 793 
and The Corporation of the County of Hastings (Respondents). (Granted). 


1029-79-R: Toronto Typographical Union No. 91 (Complainant) v. Goldcraft Printers Ltd. (Respon- 
dent). (Granted). 
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1036-79-U: Clara Smith and Georgia Nicholas (Complainants) v. VS Services Ltd. and Carefree 
Lodge (Respondents). (Dismissed). 


1126-79-U: Local Union 1590 of the International Brotherhood of Electrical Workers (Complainant) 
v. Bayly Engineering Limited (Respondent). (Dismissed). 


1129-79-U: Canadian Union of Fast Food and Service Workers (Complainant) v. The Great Cana- 
dian Pizza Company (Division of 401825 Ont. Ltd.) (Respondent). 

- and - 
1130-79-U: Canadian Union of Fast Food and Service Workers (Complainant) v. The Great Cana- 
dian Pizza Company (Division of 401825 Ont. Ltd.) (Respondent). 

- and - 
1176-79-U: Canadian Union of Fast Food and Service Workers (Complainant) v. The Great Cana- 
dian Pizza Company (Division of 401825 Ont. Ltd.) (Respondent). (Withdrawn). 


1201-79-U: Retail Clerks Union, Local 206 (Complainant) v. Zellers Limited (Respondent). 
(Withdrawn). 


1207-79-U: International Molders & Allied Workers Union (Complainant) v. Rehau Plastiks of Can- 
ada Limited (Respondent). (Dismissed). 


1317-79-U: The International Ladies’ Garment Workers’ Union (Complainant) v. Third Dimension 
Manufacturing Limited (Respondent). (Withdrawn). 


1321-79-U: United Steelworkers of America (Complainant) v. Aclo Compounders Inc. (Respon- 
dent). (Withdrawn). 


1322-79-U: Canadian Union of Public Employees (Complainant) v. Rygiel Home (Respondent). 
(Withdrawn). 


1324-79-U: International Union of Operating Engineers, Local 793 (Complainant) v. Ayerswood 
Developments Limited (Respondent). (Withdrawn). 


1329-79-U: Hotel & Club Employees Union, Local 299 (Complainant) v. Monarch Steakhouse Res- 
taurant and Tavern (Respondent). (Withdrawn). 


1351-79-U: United Steelworkers of America (Complainant) v. Fotomat Canada Limited (Respon- 
dent). (Withdrawn). 


1359-79-U: Graphic Arts International Union, Local 517 (Complainant) v. Progressive Printing (Re- 
spondent). (Withdrawn). 


1361-79-U: Toronto Typographical Union No. 91 (ITU) (Complainant) v. Goldcraft Printers Limited 
(Respondent). (Withdrawn). 


1399-79-U: Joseph Portelli (Complainant) v. Canadian Food & Allied Workers Local #P114 (Re- 
spondent). (Dismissed). 
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1403-79-U: Ian D. MacLaughlin (Complainant) v. United Auto Workers Local 1780 (Respondent). 
(Withdrawn). 


1409-79-U: International Association of Bridge, Structural and Ornamental Ironworkers Local 834 
(Complainant) v. York Steel Company Limited (Respondent). (Withdrawn). 


1434-79-U: Teamsters Local Union No. 879, affiliated with the International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America (Complainant) v. Clover Transport Ltd. 
(Respondent). (Withdrawn). 


1441-79-U: Hotel & Restaurant Employees and Bartenders Union, Local 604 A.F.L., C.1.O., 
C.L.C. of the Hotel and Restaurant Employees and Bartenders International Union (Complainant) 
v. Grand Hotel (Respondent). (Withdrawn). 


1442-79-U: Hotel & Restaurant Employees and Bartenders Union, Local 604 A.F.L., C.I.O., 
C.L.C. of the Hotel and Restaurant Employees and Bartenders International Union (Complainant) 
v. Trent Inn Hotel (Respondent). (Withdrawn). 


1443-79-U: Hotel & Restaurant Employees and Bartenders Union, Local 604 A.F.L., C.I.O., 
C.L.C. of the Hotel and Restaurant Employees and Bartenders International Union (Complainant) 
v. King George Hotel (Respondent). (Withdrawn). 


1459-79-U: Carlos Pimental (Complainant) v. The Butcher Engineering Enterprises Limited (Re- 
spondent). (Withdrawn). 


1460-79-U: Raymond Hopf (Complainant) v. Millwrights District Council of Ont. and E. Ryan (Re- 
spondents). (Withdrawn). 


1481-79-U: Hotel & Restaurant Employees & Bartenders Union Local 604, AFL., CIO. & CLC 
(Complainant) v. Montreal House (Respondent). (Withdrawn). 


33-79-U: Teamsters, Chauffeurs, Warehousemen and Helpers Local Union No. 91, affiliated with 

iesinicrantional Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America 
omplainant) v. Simpsons Sears Limite espondent). (Withdrawn). 

C lai Simp S Limited (Respond (Withd ) 


1510-79-U: United Steelworkers of America (Complainant) v. Automatic Screw Machine Products, 
Ltd. Automotive Hardware Limited and Federal Bolt and Nut Corporation Ltd. (Respondent). 
(Withdrawn). 


1550-79-U: United Steelworkers of America (Complainant) v. Aclo Compounders Inc. (Respon- 
dent). (Withdrawn). 


1568-79-U: Service Employees’ Union, Local 204 (Complainant) v. Ascension Charitable Founda- 
tion Inc. (Respondent). (Withdrawn). 
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APPLICATION UNDER SECTION 39 


0873-79-M: Kevin Crow (Applicant) v. Amalgamated Meat Cutters and Butcher Workmen of North 
America, AFL, CIO, CLC (Respondent Trade Union) v. Gordons Markets, Division of Zehrmart 
Limited (Respondent Employer). 

- and - 
0900-79-M: Corinne De Boer (Applicant) v. Amalgamated Meat Cutters and Butcher Workmen of 
North America, AFL, CIO, CLC (Respondent Trade Union) v. Gordons Markets, Division of 
Zehrmart Limited (Respondent Employer). 

-and- 
0901-79-M: Mel De Boer (Applicant) v. Amalgamated Meat Cutters and Butcher Workmen of North 
America, AFL, CIO, CLC (Respondent Trade Union) v. Gordons Markets, Division of Zehrmart 
Limited (Respondent Employer). 

- and - 
0902-79-M: John De Boer (Applicant) v. Amalgamated Meat Cutters and Butcher Workmen of 
North America, AFL, CIO, CLC (Respondent Trade Union) v. Gordons Markets, Division of 
Zehrmart Limited (Respondent Employer). (Granted). 


APPLICATIONS UNDER SECTION 55 


1945-78-R: International Association of Heat and Frost Insulators and Asbestos Workers, Local 95 
(Applicant) v. R. N. Flynn Insulations Limited and Per-Fec-Tion Insulations Limited (Respondents) 
v. Construction Workers, Local 6 affiliated with Christian Labour Association of Canada (Interven- 
er). (Granted). 


1232-79-R: Sheet Metal Workers’ International Association, Local Union No. 562 (Applicant) v. 
Galt Roofing & Sheet Metal Company Limited and/or Walden Roofing & Sheet Metal Co. Limited 
and Galt Roofing and Sheet Metal (Ontario) Limited (Respondents). (Granted). 


1245-79-R: Hotel & Restaurant Employees & Bartenders Union Local 604, A.F.L. - C.I.O. - 
C.L.C., Peterborough, Ont.; of the Hotel and Restaurant Employees and Bartenders International 
Union (Applicant) v. Tavana Restaurant Operated by Drita Enterprises Ltd. (Respondent). 
(Dismissed). 


1487-79-R: International Union of Bricklayers and Allied Craftsmen, Local 2 (Applicant) v. M. A. 
Butt Construction Limited, and Buttcon Limited (Respondent). (Withdrawn). 


APPLICATION UNDER SECTION 76 (FINANCIAL STATEMENT REQUESTED 
BY TRADE UNION MEMBER) 


0619-79-M: Vernon A Bassue (Complainant) v. Local 2900 U.S.W.A. (Respondent). (Withdrawn). 
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APPLICATIONS FOR THE COLLEGES COLLECTIVE BARGAINING ACT 
1975, UNDER SECTION 78 


2052-78-U: Ontario Public Service Employees Union (Complainant) v. Durham College of Applied 
Arts and Technology and Dr. Gordon Willey (Respondents). (Withdrawn). 


2153-78-U: Ontario Public Service Employees Union (Complainant) v. Board of Governors of Dur- 
ham College of Applied Arts and Technology (Respondent). (Dismissed). 


JURISDICTIONAL DISPUTE 


1517-79-JD: International Brotherhood of Boilermakers, Iron Shipbuilders, Blacksmiths, Forgers 
and Helpers, Local 128 (Complainant) v. Comstock International Limited Sheet Metal Workers’ In- 
ternational Association, Local Union No. 30 (Respondent). (Withdrawn). 


APPLICATION FOR THE COLLEGES COLLECTIVE BARGAINING ACT 1975, 
UNDER SECTION 82 


1612-78-M: Ontario Public Service Employees’ Union (Trade Union) v. St. Clair College of Applied 
Arts and Technology (Employer). (Granted). 


REFERENCE TO BOARD PURSUANT TO SECTION 96 


0740-79-M: Groves Park Lodge (Employer) v. Canadian Union of Public Employees and its Local 
2103 (Trade Union). (Granted). 


APPLICATIONS UNDER SECTION 112A 


0665-79-M: United Brotherhood of Carpenters and Joiners of America, Local 93 (Applicant) v. Nor- 
mand & Fleming Ltd. and Fleming & Sotramont Corp. Ltd. and The Carpenters Employer Bargain- 
ing Agency (Respondents). (Granted). 


1039-79-M: Local Union 2965, The Resilient Floor Workers, United Brotherhood of Carpenters and 
Joiners of America A.F.L. - C.I.O. (Applicant) v. Darling Carpet Installations Ltd. (Respondent). 
(Granted). 


1136-79-M: Local Union 93, United Brotherhood of Carpenters and Joiners of America (Applicant) 
v. Acto Builders (Eastern) Limited and Acto Construction & Engineering Ltd. (Respondents). 
(Dismissed). 


1203-79-M: Carpenters’ District Council of Toronto and Vicinity on behalf of Locals 27, 666, 681, 
1133, 1747, 1304, 1963, 2480, 2482, 3227 and 3233, United Brotherhood of Carpenters and Joiners of 
America (Applicant) v. Maco Construction Company (Respondent). (Withdrawn). 
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1302-79-M: Avenue Structures, Chemello Contractors, Hauserman Ltd., Plyform Construction Co. 
Ltd. and Store Fixtures Unlimited Limited (Applicants) v. United Brotherhood of Carpenters and 
Joiners of America, Local 18 (Respondent) v. Labour Relations Bureau of the Ontario General Con- 
tractors Association (Intervener). (Granted). 


1396-79-M: The Carpenters’ District Council of Toronto and Vicinity on behalf of Locals 27, 666, 
681, 1133, 1304, 1747, 1963 3227 and 3233 (Applicant) v. H. G. Susgin Construction Limited (Re- 
spondent) v. Toronto Construction Association General Contractors Section (Intervener). 
(Granted). 


1398-79-M: The United Association of Journeymen and Apprentices of the Plumbing and Pipe Fit- 
ting Industry of the United States and Canada, Local Union 221 (Applicant) v. Yellow Jacket Weld- 
ing Co. Ltd. (Respondent). (Granted). 


1416-79-M: United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting In- 
dustry of the United States and Canada, Local 46 (Applicant) v. Yellow Jacket Welding (Respon- 
dent). (Granted). 


1419-79-M: Sheet Metal Workers’ International Association, Local 562 (Applicant) v. Walden 
Roofing & Sheet Metal Co. Limited, Galt Roofing & Sheet Metal Company Limited, and Galt 
Roofing and Sheet Metal (Ontario) Limited (Respondents). (Withdrawn). 


1451-79-M: Lake Ontario District Council, United Brotherhood of Carpenters and Joiners of Amer- 
ica (Applicant) v. Pentagon Construction Canada Inc. and Peterborough District Construction Ex- 
change (Respondents). (Granted). 


1462-79-M: The Millwright District Council of Ontario, United Brotherhood of Carpenters and Join- 
ers of America (Applicant) v. York Millwrighting; The Association of Millwrighting Contractors of 
Ontario (Respondents). (Granted). 


1475-79-M: Local Union 71 of the United Association of Journeymen and Apprentices of the Plum- 
bing and Pipefitting Industry of the United States and Canada (Applicant) v. J. G. Rivard Limited 
(Respondent). (Withdrawn). 


1476-79-M: Local Union 71 of the United Association of Journeymen and Apprentices of the Plum- 
bing and Pipe Fitting Industry of the United States and Canada (Applicant) v. Harrington Plumbing 
and Heating Ltd. (Respondent). (Withdrawn). 


1477-79-M: Local Union 71 of the United Association of Journeymen and Apprentices of the Plum- 
bing and Pipe Fitting Industry of the United States and Canada (Applicant) 
v. Harrington Plumbing and Heating Ltd. (Respondent). (Withdrawn). 


1484-79-M: Local Union 71 of the United Association of Journeymen and Apprentices of the Plum- 
bing and Pipe Fitting Industry of the United States and Canada (Applicant) v. J. G. Rivard Limited 
(Respondent). (Withdrawn). 


270 


APPLICATIONS FOR RECONSIDERATION OF BOARD’S DECISION 


0666-79-R: Labourers’ International Union of North America, Local 527 (Applicant) v. Vicbert Inc. 
(Respondent). (Certified). (Request Denied). 


0702-79-U: John St. Hilaire (Complainant) v. U.A.W. Local 1459 (Respondent). (Section 79). (Re- 
quest Denied). 


0809-79-U: Mario Moreira (Complainant) v. Labourers’ International Union of North America, 
Local 506; Laborers International Union of North America (Respondents) v. Ontario Hydro (Inter- 
vener). (Section 79). (Request Denied). 
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Casimir, Jennings and Appleby, Corporation of the Municipality of; Re Labourers, Local 

oe ene SE NAR EN NATO 3 A ee FL Ost AS BANS Bete! cash a (Mar.) 
Céntennial College of Applied Aits; Ke stanley Brown... 9-132 on ae (Mar.) 
Centennial College of Applied Arts; Re Stanley A. Brown; O.P.S.E.U. ........ (Sept.) 


Central Park Lodges of Canada; Re S.E.I.U., Local 210; Group of Employees .. (Dec.) 


Century Flooring Limited; Re United Brotherhood of Carpenters and Joiners of America 
ee ee Pir re Sacer Pa Ge SK APRONS ae A de (Aug.) 


eharies Wilsonilimiteds Re Brewery Workers 2.) cn. beet date Bo Godel (Jan.) 
Charterways Transportation Ltd.; Re The Association of Charter, Tour and Allied 

UVC TSMRRED Ue okt es pre LS. bee eee eee aed Go. eben (Nov.) 
mrveaw Gardetis: Re C/LiACSEIU Locak220 | ...2)..8,..iapeeailvcs Sak stn (Apr.) 
The Chatham Hydro-Electric System; Re Local 636,1.B.E.W. ............... (Sept.) 
CGhemtrusioninc.; Re TeamstersiUnion, Local4i19 s.- 32) 2.2... en. (Dec.) 
eeersien Canada lL td-aRe Randy Hunters UAW 4.2 cuales br cercin ates eeecene tne (July) 
eevor Lani. Re CUP. RA Ocal D1 Oink f cuntee 7 Tavese owt ohio hee (May) 
See Citizen, Ke Ottawa Newspaper Guild .....4.s08 500 descends ieln ded faa: (Mar.) 
Cleveland-Cae Metal Abrasive Limited; Re USWAetal ...............000.. (Feb.) 
Comco Metal & Plastic Industries Ltd.; Re Comco Employees Association ..... (June) 
memeomstockdnternational Ltd); UA, Local 593:2 tats. 258. 38 oh iil. dala cee (June) 


Concrete Construction Supplies; Re D. H. O’Keefe; Teamsters Union, Local 880 (Aug.) 
Concrete Construction Supplies; Re D.H. O’Keefe; Teamsters Union, Local 880 (Dec.) 


Consumers Glass Company Ltd.; Re K. S. Samra; Local 200, Glass and Ceramic Workers 


en eet at. nine eee ean oy. geMeR MV ens CIE fils dence wie Vienne edn (Sept.) 
The Corporation of the City of Owen Sound; Re CUPE, Local1189 ........... (June) 
The Corporation of the County of Hastings; I.U.O.E., Local 793; Re James Lucas 
I eae erie bhai factaesa pecan nko aut pi wise Suid lee Ruamseus (Nov.) 
Costain Limited; Re Labourers’ International Union of North America, Local 183 
oon oS eel 8 ONT SS ots Sr Stee eee eee ee (Apr.) 
Cuddy Food Products Limited; Re Amalgamated Meat Cutters ............... (Jan.) 
me mornedaimuted ne On Pas nis Witt At et tony, Sts 4). 2 reteset Gat ee (Aug.) 
Deacon Brothers Limited; Re United Garment Workers of America .......... (Oct.) 


De Havilland Aircraft of Canada Limited; Re M. R. Reeder; U.A.W., Local112 (Oct.) 


Domco Food Services Limited; Re Hotel and Restaurant Empolyees Union, Local 254; 
ecole boca a0) 22k. Se ees nein s gatos .cihasatiees (Oct.) 


Re Dominion Maintenance Limited, et al; The O.P.C.A., The Acoustical Association, 
io oe ovarncetal, cainters Union. Local 1590 etalwijan. 4. snceee (Oct.) 


momiilon steciexpon Co. bids Re US: WA. ost wsiccneGmieas oetasiainw in: (Oct.) 
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953 


Dominion Stores Limited; Re Retail Clerks Local 206; United Steelworkers Locals 14974 


amd T4045 oss seas nosed niracouiet a oes cnc tae eeteal we enn RNS RE To Weck ern eee (July) 
Dominion Stores Limited; Re United Steelworkers of America ............... (June) 
Douglas Aircraft Ltd; Re B.E.Kerber; UA. W., Local 4967 “iii tee tts (Aug.) 
Dr. Hillers Peppermint Canada Limited; Re International Union of Bricklayers and Al- 

lied Craftsmen; Local 4ige.,.:.68.). inte Se ee eee ere te (May) 
Duke’s Hotel Inc.; Re Louise Morin and Local 756, Hotel and Restaurant Employee’s 

Union Teetehy ek. 5 dase ik aed eee eo (Apr.) 
Duncanwoods Realty Limited; Re Labourers’ Union, Local 183 .............. (May) 
Durham College; Re:'O.P.S-E.Us. sige ae «a0 aan a i ee ree ee (Oct.) 
Dutham College:;Re O-P.S:E.U 2. 5: sas. dee ee eon Tee eee es (Nov.) 
Dynamic Circuits Corp. Ltd.; Re Labourers’ Union, Local 837 ............... (Sept.) 
ESB Canadailaimited;Re UiS..WiAs; U- By Localsi4m cesarean eee (Dec.) 


English & Mould: Ltd® Re Plumbers Local46et ale oe eee ee ee (Feb.) 
English & Mould Ltd: (Re UZAT Local 46u = ate eee ok en a ee (Apr.) 
English & Mould. Bids Re UAY Bocal 46mc0 or. yan rar te eee ree (Apr.) 
Erie & Huron Beverages Limited; Re Brewery Workers, affiliated with Teamsters Union 
Local LOQQ ies eerste Oey aR oer TE UE, CRC i ee (July) 
Ethier Sand & Gravel Limited; Re The Greater Northern Ontario Trucking Assocation 
nae eo begh aca tea ht yh REE ho Ee RE PRONE. SAAR tear es». See era ae awe (Oct.) 

Ethyl Canada Inc.; Re O.C. & A.W.I.U.; Employee Association of Ethyl ...... (Oct.) 


Evans-Kennedy Construction Limited; Re Labourers Union Local 1059; Re Ironworkers’ 
Union Local 700; Re Carpenters Union Local 1946; Re Bricklayers Union Local 5; 


Re Operating Fnginéers Local 793 x. cree eee tt ee (May) 
Everctete Limited; Re Labourers: Union Local (S305 ane ee (Aug.) 
Extendicare EidNorthyvork: Re, © UN» Angee care ei ee er ue eee (July) 
Re Fashion Craft Kitchens Inc.; Carpenters Union, Local 3054 ............... (Oct.) 


Fashion Craft Kitchens Inc.; Re Wilfred L. Waller; United Brotherhood of Carpenters 
and Joiners'of Americas Local 30549272), peak eee Nene te ee (Apr.) 


Federated Building Maintenance Company Limited; Re Canadian Food and Associated 
Services Union) "| oc 2 5 2 rege Oo ere ae ene (Oct.) 
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83 
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640 


962 


965 


388 
749 
641 


967 


304 
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Fer ous Districe Ambulance services Re O-PS 3B. vwlauthenwn ute Wo ee (Aug.) 
R.N. Flynn Insulations Limited; Re International Association of Heat and Frost Insula- 

TOTS OCA SGA ALG NOCALOME ais fon 2ed DRT Sy eS os (May) 
RACE Rene rte AEN elLOCANO 3 meeent seca bai Wes Mae atte Oh a Bie Meee oan enh ee (Jan.) 
Forintek Canada Corp.; Re Public Service Alliance of Canada ............... (June) 
Foster Wheeler Limited; Re Labourers’ Union; Local 1089 ... 0505..60 G0 e 8 (Dec.) 
Fotomat Canada Limited; Re United Steelworkers of America ............... (Apr.) 
Fuller’s Restaurant; Re Hotels, Clubs, Restaurants, Tavern, Employees’ Union, Local 

ON eso nn. ch ae A te oe Se SME eC Le a ee ee eee (May) 
G.T. Couriers; Re Teamsters Union, Local 879; Groupof Employees ......... (Dec.) 


GTE Sylvania Canada Limited; Re United Cement, Lime and Gypsum Workers . . (July) 


Ke Gardette Limited; United Steelworkers of America... ......50. 055350522: (Apr.) 
General Bakeries Limited; Re Retail, Wholesale, Bakery and Confectionery Workers’ 

AO OI mIPOC AIAG Ie eet ee ae ce ee Peak tas ae, sislatane ad ed pve ude aes (May) 
General Foam and Cushion; Re United Rubber, Cork, Linoleum and Plastic Workers of 

PATING TAC AMM eu betsy ice GOA 2 Ee eens Loe cbr L metre (June) 
The Globe & Mail; Re The Association of Newspaper Agents ................ (June) 
Gordons Markets; Re Canadian Food & Allied Workers Union175 ........... (June) 
Gordons Markets; Re Kevin Crow et al; Amalgamated Meat Cutters and Butcher 

VOVd SOVSIIe Ecc s 28s 3 nn ae hk ee CA es See (Nov.) 
Great Lakes Forest Products Limited; Re Patrick Gain and David Smith; I.B.E.W. Local 

ASG See MN ra cats ea nity ee PR AOC eR rN ag Moc OME IS hess (July) 
isrep Industries Limited; Re Teamsters Local 879 etal .). a. sj ee. s ce cece cass (Feb.) 
Sere oindustries mimited: Re leamsters Local'8790 22 Latch oe cece ewe cae. (Apr.) 
MaeGrey-Owen Sound Health Unit; ReO.N.A: oscc ns cvesccacwnv eed oe ewed (Aug.) 
mroves Park Wodge7 Re C2 Killman'and RoLaForme; CUP. By... fn ee (Sept.) 
Saoves barkrodges REC USP E hocal 21039. men stare eee Baek anes Bae (Nov.) 


Re Haldimand-Norfolk Regional Health Unit; The Staff Association Haldimand-Norfolk 
Pe CiOialiscalt in Winitae err ee TE eee me es NNO aes aoe Bo leis in es (Oct.) 


Haldimand-Norfolk Regional Health Unit; Re The Staff Association Haldimand-Norfolk 
Resionjiele sith Winitemee cn tenrasaoam . cw SPRL RE ar aa (Oct.) 
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Harbridge & Cross Ltd.; Re Carpenters District CouncilofToronto ........... (Apr.) 
Hemmelskamp#Don;Re CLAC <2. 000 2 ee eee Brees eth iae ate (Feb.) 
Re Hickeson-Langs Supply Company; Teamsters Union Local419 ............ (May) 


The Hotel and Restaurant Employees Union, Local 743; Re Mary Lockwood ... (Dec.) 


Hugh Murray Limited; Re Carpenters District Council of Lake Ontario ......... (July) 
Humber College of Applied Arts and Technology; Re O.P.S.E.U. ............ (June) 
Humber Memorial Hospital; ReOsN A 2 ee ee eee eee ree (Aug.) 
Humpty Dumpty Foods Ltd.; Re Teamsters Union Local647 ................ (Apr.) 


Inco Metals Co.; Re Clark Millaire; Canadian Guards Association, Local105 ...(Nov.) 


Indalloy, Division of Indal. Limited; Ré USWA eee ci etree ee (Jan.) 
Independent Paper Convertors Inc.; Re Canadian Paperworkers Union ........ (Mar.) 
Indusmin Limited: Re‘Teamsters'Local230 92215 Ves oo se (Mar.) 


Industrial Lighting and Contracting Limited; Re Labourers’ Union, Local 183 ... (Oct.) 


Intermodal Marine Surveys Ltd.; Re Teamsters Union Local938 ............. (Apr.) 
Intercraft Industries of Canada Limited2?Re Carpenters) 7) 0 epee aoe (Jan.) 
Irving Posluns Sportswear; Re G. Maglasis and G. Papoutsis;I.L.G.W.U. ...... (Oct.) 
Japamco Company Limited; Re Hoteletc. Employees Union, Local254 ....... (Feb.) 
John Entwistle Construction Ltd.; Re Labourers’ Union Local527 ............ (Mar.) 
John Entwistle Construction Ltd.; Re Labourers Union, Local527 ............ (Nov.) 
Re John Miller & Sons Ltd:; Carpenters: Unionsocal 1669 @ eee ee (June) 
JcS. Mechanical: Re Plumbers Local 800) 5 eee ee Ce ane eee (Feb.) 
K-Line Maintenance & Construction Limited; Re Labourers Union, Local 183; 

I.B.E.W., Local 353; Utility Contractors’ Association, etal. ............ (Dec.) 
Kafko Manufacturing Limited; Re Teamsters Union, Local352 .............. (Oct.) 
Kerbel Developments Limited; Re Labourers’ Union Local 183 .............. (May) 
Kustom Insulation Ltd.; Re Asbestos Workers, Local95 ...............0000- (June) 


Laborers’ Unton; Local 247>ReJorge Menachomis.. 7.2. 4-1 eee Reker (July) 
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Laidlaw Transportation Limited; Re Teamsters Union Local 141; Michael DeGroot and 


BDO Raa TIC eee ne hte 6 eer ae Sie: 6 5, cc GE Anka ME eh ee (Aug.) 
Re Lake Ontario Steel Company Limited; United Steelworkers, Local 6571 ...... (July) 
Lakeview Sheet Metal (Orillia) Limited; Re G. W. Gilbert;C.L.A.C. ......... (June) 


Laurentian University of Sudbury; Re Laurentian University Faculty Association (Aug.) 


Laurentian University of Sudbury; Re Laurentian University Faculty Association; Group 
Seas DIONE ES ase e Pra nett ae GOES SS ae tS Vural x v8 (July) 


La Verendrye General Hospital (Fort Frances) Inc.; Re M. D. Daub;O.N.A. ... (June) 


Leco Industries Limited; Re Oil, Chemical & Atomic Workers International Union 


eM rs Bec ene or he chm otter cent Cues Gai Dib eip pie Bacup Psse Seb xh Baer 'w Gs (May) 
Be ocal 343; O.P.E.1.0,; Labourers Union, Local 1089 ac lnss 9 Sue cae. (May) 
meneyear Canada Inc.; Re Machinists Local 2412... . oan ce 5 nec cwanns nee baleurd (Mar.) 
M. G. Burke Investments Limited; Re IBEW Local 1687 .................-... (Jan.) 
Pracaonnell: Memorial Hospital; Re:C: Uc P. Beacon ine sea a IR (Oct.) 
MacGregor Crane Service Limited; Re Operating Engineers, Local 793 ........ (Aug.) 
mrackenzie: Nutsing Home Limited) Re ONA et al acing.) swecemss Jail soe (Feb.) 
McMaster University; Re Graduate Assistants Association .................-. (July) 
majestic Wiley Contractors Limited; Re I.U.O.E. Local793 ‘2on........ 020.2055. (Mar.) 
Makita Power Tools Canada Ltd.; Re R.C.I.U., Local206 .................. (Oct.) 
Niaictie: Wood Products LimitedsRei.W:Avet al. ves. ne bs ceens tems seca (Jan.) 
Marathon Investments Limited; Re Hotel & Restaurant Employees Union, Local 604 

eI nin REE AeA ee hel PINS 9 ee Cling thane ¢ (July) 
Re Martin Stewart Contracting Limited; R. Arnold;C.L.A.C. ............... (Sept.) 
PO aiies ie Ol LOCA Oy) hese ate ste me ulin ott oth ok So ene (Feb.) 
Massey-Ferguson Industries Limited; Re C. M. Sojka; U.A.W., Local 439 ...... (Oct.) 
The Master Insulators’ Association of Ontario, Inc.; Re Asbestos Workers, Local 95 

+ micty Sunbed 4 Rech Soo: BMS ot ana a Se et An ee na (Sept.) 
Master Insulation Company Ltd.; Re Asbestos Workers Local95 ............. (Mar.) 


McDonnell Douglas Canada Ltd.; Re United Plant Guard Workers, Local 1962; Cana- 
diamiGitardsiAssocintioninn = te aitaiiat ik Sd 8 aa dttholdddetige ee 6 (Nov.) 


2D 


996 


J.S.Mechanical;.Re Plumbers Local: S00 sa: 22 2 Sees is ewe sel lect tee (Feb.) 
Re Medi-ParkstLodges Ine: S Esl Us Cocal204 tet ore cee re ees (Oct.) 
Metropolitan Parking Inc#sRe: @:U.P. Peper a een eee es come (Dec.) 
Metrus Contracting Limited; Di Domizio Construction Limited, M.C.A.T.; Re Bricklay- 

ers Union? Local 12 Bricklayers: Union} ocal 29.71 4 eee (Oct.) 
J.C. Milne Construction Co. (Canada) Inc.; Re Plasterers’ Union Local598 ....(Mar.) 
Napev Construction Ltd.; Re The Toronto Building and Construction Trades Council and 

Bricklayers Union, Local 2 Waa ace eels cee ne Sete (Sept.) 
National Steel Car Corporation Limited; Re National Steel Car Guards Union; Group of 

Employees tsi. G1) .ael es, Geen oninn eet er i en ere oe error (June) 
Re Nel-Gor Castle Nursing Home Employees; C{Ui Po Ee, Si ateiieen ie ee (Oct.) 
NETP Limited; Re.U- A.W x8 «bonis ent cick wie nssee eek Rae bee nA EPR mel (Mar.) 
Newman Bros*Limited; Re Labourers: Union, Local 247) 4) We. eerie oe (Oct.) 
Newman Bros. Co. Limited; Re Labourers’ Union, Local506 ................ (Oct.) 


Norcan Developments Ltd.; Re Carpenters Union; Group of Employees ....... (Dec.) 
JoH..Normickinc.; Re LiS.W.U.; Local 299Siniee ae eee eee (Oct.) 
JcH. NormickIne?;;Re L:S. W204, Local 2995 Wan Fasereeine tte. eee eee (Dees) 
Norseman Plastics Limited; Re International Leather Goods, Plastics & Novelty Work- 

ers*Unions Local S$ 22045:5, 3 5).ee eee ee ee ee eee (Apr.) 
Re Nortex: Products Company: ULSaw JA UocaliG2600. = wen eat eee ee (Aug.) 
Northern Telecom Canada Limited; Re Peter Bellion; Local531(UE) ......... (Apr.) 


Northern Telecom Canada Limited; Re U.A.W.; U.E.; Groupof Employees ... (June) 
Ontario Hospital‘Association;/Re U AW; ..25<16264 sen eee ee ee ee eee (Mar.) 


Ontario Hydro;:;Re IBEW | Local] SStn setae Sen iteeeene rete (Feb:) 


Operating Engineers, Local 793; Re The Ontario Road Builders Association ....(Aug.) 


Re Ottawa-Carleton Regional Health Unit; The Civic Institute of Professional Personnel 
of Ottawa-Carletony «3.425 nals ghee Pe eer eecie oi ean eet aren eee (May) 
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1017 
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330 
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242 
128 
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Ottawa Crippled Children’s Treatment Centre; Re A.A.H.P. ..............05. (Jan.) 
Pachino Construction Company Ltd.; Re Labourers’ Union, Local183 ......... (May) 
H. Paulin & Co. Limited; Re United Steelworkers of America ............... (Apr.) 
Peacock Lumber ids Re Teamsters Union Local419 22pa2Fau... ent. oe. (May) 
Bee ianonliome 1onthe a vedane O.N-A «Girne den sca oe eee Ve eae weak ae (Jan.) 


Pentagon Construction Canada Inc.; Re Carpenters’ District Council of Toronto . (May) 


Peterborough, City of; Re Amalgamated Transit Unionetal ................. (Feb.) 
Paummer Memorial Public Hospital; Re S.E.U, Local 268 Wen.) fA. (May) 
merece Waterhouse Limited; Re'Carpenters Local30540952..7).. 2268 Pe ee es (Jan.) 


oe at eee A on hia Sah tere! si GG aie bel Guard tats Sum Ota (June) 
Purple Heart Film Corporation; Re J. Bradette and H. Rosemarin;1.A.T.S.E. . . (Sept.) 


Quality Circuits Manufacturing Limited; Re International Union of Electrical, Radio and 


Machine Ww o1kers.GroupOnemplovees esas memes clos oh hos etree (Aug.) 
Fadio shack) Re United Steelworkers.of America, et al... 20080. 25...) ieee. (Mar.) 
Radio snacks Ke United Steelworkers:0f AMEMCa « oo.4.5 se ie else no ele ee se ee (July) 
Me IEO OACKERRE TO SAV Ree ttn ote | MIR Lae uae ets. Moe al teata nek Soens (Dec.) 
Ralston Purina Canada Inc.; Re Teamsters Local 419; International Personnel Ltd.; 

Pmctcamrcuet aon O1 Gralnevillersip. amet yak oe eas o's Sr ed (June) 
The Regional Municipality of Durham; Re B. Kitzov; C.U.P.E., Local1764 ....(Dec.) 
meee ecional Municipalityof PeeliReC,UeP. Bain. (ht. ee ahs el. aa (Dec.) 
ine ai elastiks ol Canada Ltd: Re: Molders Union...2 3. acces set sa es cle ans (Sept.) 
Rehau Plastiks Ltd.; Re Molders and Allied Workers Union ................. (Nov.) 
meidAveregates Limited; Re John Vanderlinde et alin. coe cay. ee etree re res (Feb.) 
eMC LECUNIC IM ILEC INS LIRA We ion el torre ne ya chosen. icaagie petatarie ouinevladeseXentnne (Nov.) 
es MAVEN MKsIng t1OMe* ReimSeb PWS Mocal 220 e sisc tae acs ccvapanel wrnrd vase sd ahetstere 6 (June) 


Riverdale Frozen Foods Limited; Re International Molders & Allied Workers Union 
Ee SER ENE eases Rate CNG IT IISA AER EAR Bac bats ae (Apr.) 


Robertson- Yates Corporation Limited; Re Labourers’ Union, Local 837; Operative Plas- 
terers’ and Cement Masons’, Local 598; Ironworkers Union Local 736 ..... (Apr.) 


344 


10 


Rock Haven Motels (Peterborough) Limited; Re Hotel & Restaurant Employees Union, 


DOCAlG0S «sc cit, ae ooh oe cee teas donee mt ee rene ee eh oe eee (June) 
Rolland Inc:;ReJ; Lazarou;,Printine Specialties: Local 466 mea ae ee (Dec.) 
Scarborough Centenary Hospital Association; Re C.U.P.E., Local1320 ........ (July) 
Scarborough Centenary Hospital Association; Re The Association of Allied Health 

Professionals: & ss aiwcis win Wik wisueinctaimn o lone yenthe aialen Mauna onde ett aad tees (Apr.) 
Scarborough Centenary Hospital Association; ReO.N.A. ..............0005. (Jan.) 
Scarborough Centenary Hospital Association; Re O.N.A. ...............0-. (June) 
Selinger Wood Ltd:; Re:Carpenters Union Local3054 9.22 Se eae ee (June) 
Selinger Wood Ltd.; Re Emery Baechler; Carpenters Union, Local3054 ....... (May) 
Sheafer-Townsend Construction Limited, The M.C.A.O.; Re The Ontario Pipe Trades 

Council sUrPAs Local 670 « cucaG nie Scclaecae A eee eee (Oct.) 
Sheffield Bronze Powder Cor; ROG:G WW ee ae nse ee ee ee (Nov.) 
Somerville Industries. Limited; Re Phyllis Barrs1.G. Wales 2s ek ene (June) 
Spar Aerospace Products Ltd.; Re Spar Professional and Allied Technical Employees’ 

Association;Group of Employees... Jeary ea eee (July) 
Se. Clair Collégé? Re. O-P:S:E.U. os tkesonv ahs Ss Oe ee ee (Nov.) 
St’Mary’s Hospital ReS.E 1 U). Wocal 2200 tar. ire amener ee eee (Aug.) 
St. Michael’s Shops of Canada Limited; Re P. Barta and L. Mayer; R.C.I.U., Local 206 

es ee er TE Wee i re itl ele ees 9: (Oct.) 
St. Michael Shops of Canada Limited; Re Canadian Food and Allied Workers Union 

Loo cals725i0 sci < bem ey eer 28 Sa as Se te ee srr (Apr.) 
St. Raphael’s Nursing Homes Limited; ReS.E.I.U., Local 204 ............... (May) 
Straton Knitting Mills:imited:ReACGal. W. Us nee oe eee ee (Aug.) 
M: Sullivan:é Son Limiteds. Re Carpenters 3,2 wend ee ee ee (Jan.) 
Superior Glove Works Limited; Re Canadian Union of Brewery Workers ....... (July) 
TGE Canada; Re United Steelworkers) 4) oe ee ee (Mar.) 
Tat Aj Limousine: Operators Associations Re G: Fs D rig ea a eee (Aug.) 


Terminal Hotel; Re Hotel & Restaurant Employees Union, Local 756; Group of 
Employees: es. fs nie at os oes eae are eae Ve nee eee (June) 


Thames Steel Construction Ltd.; Re Labourers’ Union Local 183 ............. (May) 
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Tillotson-Sekisui Plastics Limited; Re Labourers’ Union, Local183 ........... (Oct.) 
Sapilon 1 alors, ne Retail Clerks Union, Local 206.705. 3.8... 92 oe eee (May) 
Tip Top Tailors; Re Retail Clerks, Local 206; Group of Employees ............. (July) 
The Toronto Blizzard Soccer Club; Re The North American Soccer League Players 
1 AACECOTOT FCOLOD ole tee Sn ne ee aa ee peeks eter eLearn a (May) 

The Toronto Jewellery Manufacturers’ Association; Re Amalgamated Jewelry Workers’ 
LINO ROCA Sins gna ER op A ioe TRO. Reve ok ie KL (July) 
Toronto Star Newspapers Limited; Re G.A.I.U., Local 35-P; Printing and Graphic Com- 
PEUTIC AEIAS AS IOI ORIN sILN ters 9.0 [a Ane hee ai 2d WS a, & ala ine leis (May) 
Toronto Star Newspapers Limited; Re G.A.I.U., Local 35-P; Printing and Graphic Com- 
MUM ACONS LAMIOIINO AIN=lu Ae Rie btoag bouts taker atuiis Si OLE ee aed ah (Aug.) 

Bere Lower Conipany (1961) 11d.> Re U-A. Local'819 (Gites cia. 2S es (June) 
mhe Tower Company (1961) Ltd.; Re U.A., Local 819 2... .....00.0 ede ce be cee (Aug.) 
ransit Windsor; Re Amalgamated Transit Union™. 100. 0... . 0. 0406050 dee loe: (Mar.) 
Trent Metals Limited; Re Trent Metals Employees Association; UE ........... (Aug. ) 
Pe riamicOnmtracunpietd.. Rei saDOUTETs: Nae estas. toes ee o)s Gyo ela dle eles Soe (Feb.) 
ACR eSOCARL GOO IRC Jo Oty rallaite sc nts se cle eio ee aes ess olen a Saws (Sept.) 
Mated Community Fund of Greater Toronto; Re O.P.EsLU.. ...6 s.cec ee oo ves (Dec.) 
Re United Counties of Stormont, Dundas and Glengarry;C.U.P.E. ........... (Apr.) 
Re Universal Handling Equipment Company Limited; United Steelworkers of America 
sos Wes yeh hat Sac 8 ARS a PY eS eo (Apr.) 
University of Windsor; Re John W. Spellman; The University of Windsor Faculty 
PENG Ove Atl OUea te See RP. ca ets tisk ees ey ke a ee Rl Stat eh a ARM (May) 
Uptown Motor Hotel (1978) Limited; Re Hotel & Restaurant Employees Union, Local 
eye eRe ae Oy Aen APS ad ED. BAM es ald wraa lay ats (June) 
Valdi Inc.; Re Canadian Food & Allied Workers, Local175 ................. (June) 
walduinc. Ke Canadian Food & Allied Workers, Local175. ... 2... 25-26-25. (June) 
Means see POA Wl OCAIS. 1) ANG O33. coed oc Seared ode ne wchireiens 4 aye 2 (Aug.) 


Hehehe se Senet ie oly" s SN etn cara tec a ea gE (Apr.) 
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Walker Exhausts Limited: Re Frederick Carl Vincent etal. (a. eee eae (Feb.) 
Wellington-Dufferin-Guelph Health Unit; Re O-NtAws eee. eae eee (Nov.) 
Westeel-Rosco Co. Ltd’; ReU..S.WeAve ema ee oe eee eee (Nov.) 
Western Dispatch Inci, Re Teamsters U mion Local O33at7 ren ae (Apr.) 
Weston Bakeries Limited; Re R. Kent et al; Teamsters Union, Local647 ....... (Dec.) 
Windsor Raceway Holdings Limited; Re Windsor Raceway Unionetal ........ (Feb.) 
Windsor Wester HospitaliCentreIne. Re‘ ©O:P:9. E7Ue 1 ae eee ae (May) 
W:G, Wood Company Limited; Re T2WeLangtord iy. sa. ea eee ee (Dec.) 
Woodall Construction Company Limited; Re C.L.A.C., Local53 ............. (June) 
Wyeth Ltd?:ReO.CiA:W.0:.CA We, Local 9368 werk e ee ee eee ae (Aug.) 
Wyeth Ltd); ReO.C, & A.W iL. nik i i ee ca ae ee (Dec.) 
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Abandonment — Arbitration — Bargaining Rights — Reconsideration — Section 112a — 
Whether Board may reconsider section 112a decision — Board finding abandonment 
of bargaining rights —- Whether Board exceeding jurisdiction 


JOHN ENTWISTLE CONSTRUCTION LTD.; RE LABOURERS UNION, 
LOCATIS Ona an ahtielts maton.” cathe’ tied 9h Lopberse el (Nov.) 


Abandonment — Arbitration — Section 112a — Collective Agreement — Construction 
Industry — Union filing section 112a referral seeking application of province wide 
agreement to respondent employer — Board dismissing referral —- Union had aban- 
doned bargaining rights and therefor respondent not plugged into province wide 


agreement. 
JOHN ENTWISTLE CONSTRUCTION LTD.; RE LABOURERS’ UNION 
Os nM NN a  caeiene a canivetown 3 (Mar.) 


Abandonment — Bargaining Rights — Construction Industry — Union not pursuing bar- 
gaining rights for several years - Union abandoning bargaining rights — Provincial 
agreement not binding on employer 


HUGH MURRAY LIMITED; RE CARPENTERS DISTRICT COUNCIL OF 
LAK EONTARI OI se neGeimy ordain. 6 Loh aeodr la (July) 


Abandonment — Reconsideration — Termination — Timeliness — Application under section 
51 untimely after appointment of conciliation officer — Union asserting bargaining 
rights upon employer returning to Ontario — No abandonment — No grounds for re- 
voking certificate 


RE JOHN MILLER & SONS LTD.; CARPENTERS UNION, LOCAL 1669 
1 yc thtbect chs GUC R AEE SI Re Cacao RI. ORC dri cs bade rir inch OR hci Oa ae (June) 


Abandonment — Reference — Construction Industry — Board finding that trade union had 
abandoned its bargaining rights. 


Pov ECGHANIGAIARE PLUMBERS LOCAL 800. 0220. oe ce ee (Feb.) 


Accreditation — Construction Industry — Duty of Fair Representation — Section 79 — 
Employers alleging Employer Bargaining Agency contravening duty of fair repre- 
sentation by misleading complainants — Employers seeking special status for Sarnia 
contractors — Bargaining objective dropped during negotiations — No violation of 
duty of fair representation established 


RE DOMINION MAINTENANCE LIMITED, ET AL; THE O.P.C.A., THE 
ACOUSTICAL ASSOCIATION, I.S.C.A., K. EDGAR, ET AL, PAINTERS 
ITN ION SOC A Tol SOO BAe ak aye 2 ted eye Gide Sata sumeote’s dikes alates (Oct.) 


Adjournment — Construction Industry - Damages — Union seeking adjournment due to 
unavailability of counsel — Board refusing adjournment — Union contravening man- 
power mobility provisions of province-wide agreement — Damages assessed at 
$48,789.35 against Union 


RE AVENUE STRUCTURE ET AL; CARPENTERS UNION, LOCAL 18; 
(Ua CS WS Ny ELAS ho rohan Ger ONGC os GRC ARO SRO oP (Nov.) 
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Appropriateness — Bargaining Unit - Agreement excluding students — Whether Board ac- 
cepting agreement of parties 


THE REGIONAL MUNICIPALITY OBRPEFL{ REG UP ED 3-2... -% (Dec.) 


Appropriateness — Bargaining Unit — Applicant attempting to carve out one department — 
Relevant factors reviewed 


WESTEEL-ROSCO CO LTD 7 RE Ur S2W oA net. acre eer tate renee anee an (Nov.) 


Appropriateness — Bargaining Unit — Certification - Employees objecting to inclusion in 
bargaining unit agreed to by Union and Employer — Objectors claiming professional 
status sets them apart from others in unit —- Whether exclusion appropriate. 


WINDSOR WESTERN HOSPITAL CENTRE INC.; REO.P.S.E.U. ... (May) 


Appropriateness — Bargaining Unit — Certification - Employer using students during 
school vacation period but no part-timers — Whether part-timers excluded when ex- 
cluding students from unit 


DOMINION STEEL EXPORT COULETD; RE U-S.W-Ag 0. sectors (Oct.) 


Appropriateness — Bargaining Unit - Certification - Membership Evidence — 
Multi-municipal locations with no transfer of employees between municipalities — 
Municipal bargaining units appropriate - Town of Bowmanville now part of larger 
Town of Newcastle — Town of Newcastle appropriate bargaining unit — Collector 
signing membership card and receipt without receiving money — Membership evi- 
dence signed by collector rejected - Employee mailing one dollar and membership 
card signed by collector to Union — Union official substituting her name as collector 
— Membership evidence accepted — Full discolsure by Union of irregularities on 
Form 8 viewed favourably by Board in accepting membership evidence. 


FOTOMAT CANADA LIMITED; RE UNITED STEELWORKERS OF 
AMERICA! Alota.d. MICRA. SS A ee Rs ee (Apr.) 


Appropriateness — Bargaining Unit — Certification —- Only students employed — Whether 
constituting appropriate unit — Students and part-time employees described as ap- 
propriate unit - Whether absence of history of part-time employees affecting bar- 
gaining unit description 


KAFKO MANUFACTURING LIMITED; RE TEAMSTERS UNION, LOCAL 
CLO ee ee nee Pen owe (Oct.) 


Appropriateness — Bargaining Unit — Certification — Parties agreeing to exclude students 
from part-time bargaining unit — Board not accepting parties’ agreement — Students 
employed during school vacation period not an appropriate bargaining unit. 


PLUMMER MEMORIAL PUBLIC HOSPITAL; RE S.E.U., LOCAL 268 
ww ee pel WEBA SE oR EOS LENS aie ee eee (May) 


Appropriateness — Bargaining Unit — Certification — Part-timers never employed at loca- 
tion subject to application — History of part-timers employed at other locations — 
Whether part-timers excluded from bargaining unit 


TIP TOP TAILORS; RE RETAIL CLERKS, LOCAL 206; GROUP OF 
EMPLOYEES. ¢:.5...c0 sn ssdile eke Stas ee ee (July) 
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Appropriateness — Bargaining Unit — Certification — Separate full-time and part-time bar- 
gaining units not appropriate in exceptional circumstances. 


DUNCANWOODS REALTY LIMITED; RE LABOURERS’ UNION, LOCAL 
SSP raa Seale ee ta ee rk eS Vas Wika hoes Rie Soe RAT BUR aso (May) 


Appropriateness — Bargaining Unit — Certification - Whether municipal bargaining unit 
appropriate — Difficulties organizing across several municipalities considered. 


TIP TOP TAILORS; RE RETAIL CLERKS UNION, LOCAL 206 ...... (May) 


Appropriateness — Bargaining Unit — Construction Industry — Board not excluding stu- 
dents or part-timers from construction industry units — Appropriate unit for fence in- 
stallation reviewed. 


EVERCRETE LIMITED; RE LABOURERS’ UNION, LOCAL 183 .... (Aug.) 


Appropriateness — Bargaining Unit — Construction Industry - Employee — Employer 
using dependent contractors — Board describing bargaining unit by referring to de- 
pendent contractors working as carpenters. 


CENTURY FLOORING LIMITED; RE UNITED BROTHERHOOD OF CAR- 
EEA ERO ANI OLNERS OF AMERICA: cfs. 5. Se core 6 deine Ae ee (Aug.) 


Appropriateness — Bargaining Unit — Construction Industry — Trade Union Status — 
Union establishing status —- Whether coming within construction industry provisions 
— Whether delivery of materials to construction site engaging in business in construc- 
tion industry - Employer using same employees in construction and non-construc- 
tion activity - Whether employer engaging in business in construction industry 


ETHIER SAND & GRAVEL LIMITED; RE THE GREATER NORTHERN 
ONTARIO TRUCKING ASSOCIATION: 2 sp on oy whos Saleen e FP ace (Oct.) 


Appropriateness — Bargaining Unit — Factors considered by Board in determining that di- 
vision within a corporation not appropriate for collective bargaining. 


H. PAULIN & CO. LIMITED; RE UNITED STEELWORKERS OF AMERICA 
an osc fytgets ue pntles ed tite hers SaaS Ro a ANTI. Ca MP arn aan og ee (Apr.) 


Appropriateness — Bargaining Unit — Factors considered by Board — Whether to carve 
craft unit out of all-employee unit. 


VILLACENTRES MANAGEMENT LTD; RE BAYVIEW VILLA NURSES’ 
AOS ONC Wiebe LOG ALAS OAs nam, pe ene she hs bponen i) ssn shevoks (Apr.) 


Appropriateness — Bargaining Unit — Practice and Procedure — Board describing retail 
food store units by stores within municipality 


GORDONS MARKETS; RE CANADIAN FOOD & ALLIED WORKERS 
ROS TOT See he eee ten ite ee aie Caen Sy id (June) 


Appropriateness — Bargaining Unit — Practice and Procedure — Employer requesting Offi- 
cer’s appointment to establish facts relevant to appropriateness of unit — Facts if 
proved not conclusive of determination — Officer not appointed — Whether single 
municipal unit appropriate — Many locations and no employee interchange. 


CY BERMEDUXEIMITED: REO, PS. E.. Ucursianeyrts + yhcigirede anes 2 ety ney (Aug.) 
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Appropriateness — Bargaining Unit — Wholesale and retail food business — Description of 
appropriate unit determined — Usarco criteria applied 


BENNEPTD FOODS LIMITED] RE RaW Db SsU ae era pte k tea (Dec.) 


Arbitration — Abandonment — Bargaining Rights — Reconsideration — Section 112a — 
Whether Board may reconsider section 112a decision — Board finding abandonment 
of bargaining rights —- Whether Board exceeding jurisdiction 


JOHN ENTWISTLE CONSTRUCTION LTD.; RE LABOURERS UNION, 
LOCAL527 tess svtssis aera eic aren ae ee aes ae ae (Nov.) 


Arbitration — Abandonment — Section 112a — Collective Agreement — Construction 
Industry — Union filing section 112a referral seeking application of province wide 
agreement to respondent employer — Board dismissing referral — Union had aban- 
doned bargaining rights and therefor respondent not plugged into province wide 


agreement. 
JOHN ENTWISTLE CONSTRUCTION LTD.; RE LABOURERS’ UNION 
LOCAL 527 os oes oo we oes cc ee eee (Mar.) 


Arbitration — Alleged unjust discharge — Board finding termination of incompetent em- 
ployee proper. 


ONTARIO DY DRO; REIBE WsLOCAIASSe enact. .c eee (Feb.) 


Arbitration — Bargaining Rights — Construction Industry — Practice and Procedure — 
Section 112a — Whether bargaining rights in certificate expanded by agreement — 
Whether bargaining rights restricted to areas where employees working — Whether 
grievance claiming Employer Bargaining Agency assessments carried by union 


proper. 
MACGREGOR CRANE SERVICE LIMITED; RE OPERATING ENGI- 
NEERSiOGAIV193 <3. becca Me) einen Bee ie « a eee (Aug.) 


Arbitration — Collective Agreement — Construction Industry — Related Employer — 
Section 112a — Father and son operating similar businesses — Whether related 
employers — Employer not bound by collective agreement merely by abiding by it 


METRUS CONTRACTING LIMITED; DI DOMIZIO CONSTRUCTION LIM- 
ITED, M.C.A.T.; RE BRICKLAYERS UNION. LOCAL 1; BRICKLAYERS 
UNIONS OCA L.2m tea eae (Oct.) 


Arbitration — Consent to Prosecute — Lock-out — Claim for damages arising out of unlaw- 
ful lock-out — Section 84 considered — Board refusing consent to prosecute — Purpose 
of prosection reviewed 


CAMERON PACKAGING INC. AND H. T. CAMERON; RE CANADIAN PA- 
PERWORKERS UNION LOCA IAS Oe eee re ree (July) 


Arbitration — Construction Industry — Jurisdictional Dispute — Parties — Section 112a — 
Only parties to collective agreement have standing in section 112a proceedings — 
Interveners claiming jurisdictional dispute underlying arbitration proceedings — 
Board deferring to jurisdictional dispute proceedings 


NAPEV CONSTRUCTION LTD.; RE THE TORONTO BUILDING AND 
CONSTRUCTION TRADES COUNCIL AND BRICKLAYERS UNION, 
LOCAL EQ  -Wevatye sal an teers g anls Se ate eater Memes my ae ane aren (Sept.) 
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Arbitration — Construction Industry — Section 112a — Employer arguing portion of griev- 
ance untimely — Whether waiver by failing to object to timeliness of entire griev- 


ance. 
KERBEL DEVELOPMENTS LIMITED; RE LABOURERS’ UNION LOCAL 
LD Samet he ire OIE eee eR Sh, of ke SOG 5 ea eaten Sake (May) 


Arbitration — Constuction Industry — Whether steward appointed based upon number of 
employees at project — Definition of ‘‘job”’ — Definition of “‘permanently”’ 


SHEAFER-TOWNSEND CONSTRUCTION LIMITED, THE M.C.A.O.; RE 
THE ONTARIO PIPE TRADES COUNCIL, U.A., LOCAL67 ........ (Oct.) 


Arbitration — Discharge — Discharge for improperly “‘brassing out”’ when leaving con- 
struction project — Seriousness of offence considered — Whether mitigating factors 
present 


FOSTER WHEELER LIMITED; RE LABOURERS’ UNION, LOCAL 1089 
en Oe ye Cis tas ee a eb ee No eae (Dec) 


Arbitration — Duty to Bargain in Good Faith —- Lock-Out — Strike — Subsequent interest ar- 
bitration imposed by section 34c award — Whether eliminating right to lock 
out/strike — Whether interest arbitration may be perpetual — Attempting to resile 
from arbitration process — Whether breaching duty to bargain in good faith. 


THE GREY-OWENSOUNDHEALTHUNIT;REONA. ow. a... (Aug.) 


Arbitration — Duty of Fair Representation —- Employee waiting five years for arbitration — 
Delay attributable to priority ranking and numbers of unresolved grievances — 
Whether delay in arbitration process violation of section 60. 


DOUGLAS AIRCRAFT LTD.; RE B. E. KERBER; U.A.W., LOCAL 1967 
+ tulgiee oti 5 tages te kes OMe cats PA Sith Atbnsies camino cana Ob ear a (Aug.) 


Arbitration — Duty of Fair Representation —- Whether employee has absolute right to de- 
mand arbitration — Whether settlement of grievance dispensing with arbitration for 
future infractions unlawful — Allegations against employer alone not founding sec- 
tion 60 violation 


CHRYSLER CANADA LTD.; RERANDY HUNTER; U.A.W. ........ (July) 


Arbitration — Practice and Procedure — Section 79 — Complaint originally deferred to 
arbitration — No arbitration hearing on merits - Complainant returning to Board 
after losing at arbitration and in Court — Board proceeding with original complaint 


SOMERVILLE INDUSTRIES LIMITED; RE PHYLLIS BARR; I.C.W.U. 
5. 5) Bi A AGATE A SPREE ay ae a ea ea (June) 


Arbitration — Section 112a — Union claiming travel allowance — Employers and Union 
waiving payment — Union estopped from making claim — Union referred out-of- 
town members to Employers — Employers hiring referrals — Whether subsistence al- 
lowances payable 


THE MASTER INSULATORS’ ASSOCIATION OF ONTARIO, INC.; RE AS- 
| BY ESS) S S06) 29 6) BH ASS 1 OT G78 Ei ea oie oe en gene oe on oa (Sept. ) 
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Arbitration — Section 79 — Board deferring to arbitration where alternative remedy avail- 


able 
BOOTH AVENUE HOSPITAL LAUNDRY INC.; RE LAUNDRY & DYE 
WORKERS 3 FAs ii ac phere ery a I Ne ee Ee ee (Jan.) 


Bargaining Rights - Abandonment — Arbitration — Reconsideration-— Section 112a — 
Whether Board may reconsider section 112a decision — Board finding abandonment 
of bargaining rights — Whether Board exceeding jurisdiction 


JOHN ENTWISTLE CONSTRUCTION LTD.; RE LABOURERS UNION, 
LOCA LIS 27 vs nso aco led cal ti (Nov.) 


Bargaining Rights - Abandonment — Construction Industry — Union not pursuing bar- 
gaining rights for several years - Union abandoning bargaining rights — Provincial 
agreement not binding on employer 


HUGH MURRAY LIMITED; RE CARPENTARS DISTRICT COUNCIL OF 
LAKE}ONTARIO stan aos ane ee ae ee (July) 


Bargaining Rights — Arbitration — Construction Industry — Practice and Procedure — 
Section 112a — Whether bargaining rights in certificate expanded by agreement — 
Whether bargaining rights restricted to areas where employees working — Whether 
grievance claiming Employer Bargaining Agency assessments carried by union 


proper. 
MACGREGOR CRANE SERVICE LIMITED; RE OPERATING ENGI- 
NEERS LOCAL 793: in) oes BLA eg ee ee eee (Aug.) 


Bargaining Rights — Bargaining rights continuing notwithstanding that receiver appointed 
to administer the affairs of company. 


RE GARDETTE LIMITED; UNITED STEELWORKERS OF AMERICA 
ced, ib PR eee ee GE ae iE AT TEC TO a a ee (Apr.) 


Bargaining Rights — Collective Agreement — Construction Industry — Section 123 — Strike 
— Union instructing employees to quit - Whether mass quit constituting strike — 
Agreement covering ICI sector — Not applicable to Hydro project - Employer abid- 
ing by ICI agreement on Hydro project — Not conferring bargaining rights on union — 
Individual respondents not employees as of hearing date — No direction issuing 


RE ECODYNE LIMITED; U.A. LOCAL 628; ONTARIO HYDRO; 
E.P.SiCiAlsMiCiAcO® teataletet) = bition Pea o Reet materia ns (July) 


Bargaining Rights — Conciliation —- Reference — Successor Status — Council of trade unions 
party to agreement — Member of council withdrawing and seeking conciliation after 
expiry of agreement — Whether council or member holding bargaining rights — 
Whether member requiring successor status declaration — Effect of withdrawing 
from council. 


OPERATING ENGINEERS, LOCAL 793; RE THE ONTARIO ROAD BUILD- 
ERS ASSOCIATION 4. 0's. 0) eee ne eee eee (Aug.) 
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Bargaining Rights — Duty to Bargain in Good Faith — Jurisdictional dispute — Purpose of 
section 8] reviewed — Bargaining to impasse over work jurisdiction — Resorting to 
economic sanction over work jurisdiction bargaining in bad faith. 


TORONTO STAR NEWSPAPERS LIMITED; RE G.A.I.U., LOCAL 35-P; 
PRINTING AND GRAPHIC COMMUNICATIONS UNION NO. N-1_ .. (Aug.) 


Bargaining Rights — Duty to Bargain in Good Faith — Jurisdictional Dispute — Whether de- 
mand to amend scope of established bargaining rights is bargaining in bad faith — 
Whether work jurisdiction and bargaining rights are synonymous — Claim of work 
jurisdiction properly asserted by section 81 application. 


TORONTO STAR NEWSPAPERS LIMITED; RE G.A.I.U., LOCAL 35-P; 
PRINTING AND GRAPHIC COMMUNICATIONS UNION NO. N-1_ .. (May) 


Bargaining Rights —- Related Employer — Collective Agreement defining bargaining rights 
by business type — Similar business opened by related employer — Board determining 
new business not within scope of collective agreement — Board declining to issue 
declaration. 


Ve Dr NG= REGeE wae Ws LOCALES 175 and633. 425 2 ees (Aug.) 


Bargaining Rights — Sale of a Business — Trade Union holding bargaining rights for em- 
ployer in one municipality — Business sold and established in different municipality — 
Whether bargaining rights follow to new municipality — Business closed down and 
sold — Employees transferred to purchaser’s other location or laid off — Business re- 
opened two years later — Whether bargaining rights continue - Employees recalled 
from lay-off. 


CHATEAU GARDENS, RE GIsA Cr SEIUVOCAD 2207 vs nes ae (Apr.) 


Bargaining Unit — Appropriateness — Agreement excluding students —- Whether Board ac- 
cepting agreement of parties 


aESREGIONAL MUNICIPALITY OP PEEL: RE C.U:P Eo o.. ccna ss (Dec.) 


Bargaining Unit — Approriateness — Applicant attempting to carve out one department — 
Relevant factors reviewed 


WESNEEIEROS@O Os TD ARES WHA: oacnsusi oss sad ba aedies : (Nov.) 


Bargaining Unit — Appropriateness — Certification - Employees objecting to inclusion in 
bargaining unit agreed to by Union and Employer — Objectors claiming professional 
status sets them apart from others in unit —- Whether exclusion appropriate. 


WINDSOR WESTERN HOSPITAL CENTRE INC.; REO.P.S.E.U. ... (May) 


Bargaining Unit — Appropriateness — Certification - Employer using students during 
school vacation period but no part-timers — Whether part-timers excluded when ex- 
cluding students from unit 


DOMIMIONSTEEIE XPORT COSETD REM S: WiAl 2 hie sa fae a (Oct.) 
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Bargaining Unit -— Appropriateness — Certification - Membership Evidence — 
Multi-municipal locations with no transfer of employees between municipalities — 
Municipal bargaining units appropriate - Town of Bowmanville now part of larger 
Town of Newcastle — Town of Newcastle appropriate bargaining unit — Collector 
signing membership card and receipt without receiving money — Membership evi- 
dence signed by collector rejected - Employee mailing one dollar and membership 
card signed by collector to Union — Union official substituting her name as collector 
— Membership evidence accepted — Full disclosure by Union of irregularities on 
Form 8 viewed favourably by Board in accepting membership evidence. 


FOTOMAT CANADA LIMITED; RE UNITED STEELWORKERS OF 
AMERICA "3:5 shee: 5 dette, op oer Seeman: came nine pO ye ee eer (Apr.) 


Bargaining Unit — Appropriateness — Certification — Only students employed — Whether 
constituting appropriate unit — Students and part-time employees described as ap- 
propriate unit - Whether absence of history of part-time employees affecting bar- 
gaining unit description 


KAFKO MANUFACTURING LIMITED; RE TEAMSTERS UNION, LOCAL 
Ly en meee 17) ORR (Oct.) 


Bargaining Unit — Appropriateness — Certification — Part-timers never employed at loca- 
tion subject to application — History of part-timers employed at other locations — 
Whether part-timers excluded from bargaining unit 


TIP TOP TAILORS; RE RETAIL CLERKS, LOCAL 206; GROUP OF 
EMPLOYEES® 0/39) 3" Ue PE Beane eit ee Se otc (July) 


Bargaining Unit — Appropriateness — Certification — Separate full-time and part-time bar- 
gaining units not appropriate in exceptional circumstances. 


DUNCANWOODS REALTY LIMITED; RE LABOURERS’ UNION, LOCAL 
i 5 aren er ray het ee CUM, rena ee MEO I a mlca bat b cross (May) 


Bargaining Unit — Appropriateness — Certification - Whether municipal bargaining unit 
appropriate — Difficulties organizing across several municipalities considered. 


TIP TOP TAILORS; RE RETAIL CLERKS UNION, LOCAL 206 ...... (May) 


Bargaining Unit — Appropriateness — Construction Industry — Board not excluding stu- 
dents or part-timers from construction industry units — Appropriate unit for fence in- 
stallation reviewed. 


EVERCRETE LIMITED; RE LABOURERS’ UNION, LOCAL 183 .... (Aug.) 


Bargaining Unit — Appropriateness — Construction Industry - Employee — Employer 
using dependent contractors — Board describing bargaining unit by referring to de- 
pendent contractors working as carpenters. 


CENTURY FLOORING LIMITED; RE UNITED BROTHERHOOD OF CAR- 
PENTERSANDIOINERS OBAMERIGCA, fae es ee ee eee (Aug.) 


306 


994 


726 


385 


445 


749 


737 


Bargaining Unit — Appropriateness — Construction Industry - Trade Union Status — 
Union establishing status — Whether coming within construction industry provisions 
— Whether delivery of materials to construction site engaging in business in construc- 
tion industry - Employer using same employees in construction and non-construc- 
tion activity - Whether employer engaging in business in construction industry 


ETHIER SAND & GRAVEL LIMITED; RE THE GREATER NORTHERN 
ONTARIO RUGCKINGASSOGCIATION: wascue® aden. (Oct.) 


Bargaining Unit — Appropriateness — Factors considered by Board in determining that di- 
vision within a corporation not appropriate for collective bargaining. 


H. PAULIN & CO. LIMITED; RE UNITED STEELWORKERS OF AMERICA 
5 Bigs lies & 5 Ai Chen SRS oy ar Ree eNO ERR NEO ge TRS TOE ee on ne (Apr.) 


Bargaining Unit — Appropriateness — Factors considered by Board — Whether to carve 
craft unit out of all—- Employee unit 


VILLACENTRES MANAGEMENT LTD; RE BAYVIEW VILLA NURSES’ 
ESS OCIA AON es eb OC ATT SOG or. Fat ated Wed aes otencee dann (Apr.) 


Bargaining Unit — Appropriateness — Practice and Procedure — Board describing retail 
food store units by stores within municipality 


GORDONS MARKETS; RE CANADIAN FOOD & ALLIED WORKERS 
EN LOND SGEs eoeiea ea Pe an aes ound sie SIA NM dts hua olebeiab rede, dives (June) 


Bargaining Unit — Appropriateness — Practice and Procedure — Employer requesting Offi- 
cer’s appointment to establish facts relevant to appropriateness of unit — Facts if 
proved not conclusive of determination — Officer not appointed — Whether single 
municipal unit appropriate — Many locations and no employee interchange. 


CXBERMIE DPCEIMIBE DARE ©. BUSSES Sik pecb a tcs ohms Shiner adie (Aug.) 


Bargaining Unit — Appropriateness — Wholesale and retail food business — Description of 
appropriate unit determined — Usarco criteria applied 


BIN tte CVO SOUT ELIE AIR WV. LD, Sle or cha teriesyie laa dup top ots oh ole (Dec.) 


Bargaining Unit — Certification — Board determining large tag end unit in order to avoid 
further fragmentation of the bargaining structure. 


CANADIAN GENERAL ELECTRIC CO. LTD.; RE I.U.E. LOCAL 599, ET 
IPN ae Py. gy eas Sag Re RN ie Pease SIO I PA ER (Mar.) 


Bargaining Unit — Certification — Construction Industry — Labourers bargaining unit de- 
scription reviewed — Seeking unit pursuant to section 6(1) — Whether certain craft 
employed on application date 


BELVEDERE DRAIN AND CONCRETE LIMITED; RE LABOURERS’ 
ROMO RICO NIbt Ro tere Pe a ry re eo eae (Dec.) 


Bargaining Unit — Certification —- Construction Industry — Whether Board will restrict bar- 
gaining unit to a particular sector — Rationale for continuing with multi-sector certifi- 
cation reviewed. 


PENTAGON CONSTRUCTION CANADA INC.; RE CARPENTERS’ DIS- 
TRIGHEOUNGIE OLMORONTO jou: oc.4 21... oe EARNS (May) 
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Bargaining Unit — Certification — Practice and Procedure — Union requesting all employee 
unit - Employer seeking exclusion of office and clerical employees — No office or 
clerical employees employed — Whether board granting exclusion of non-existing 
classification. 


FERGUS DISTRICT AMBULANCE SERVICE RE O:P:S.E.U. aan. (Aug.) 


Bargaining Unit — Construction Industry — Practice and Procedure — Applicants territorial 
jurisdiction differing from Board’s geographic areas — Seeking bargaining unit to 
conform with its jurisdiction — Board not departing from established practice 


NEWMAN BROS. CO. LIMITED; RE LABOURERS’ UNION, LOCAL 506 
iad 4 Oba ARABS 6 SAIN RAL EET NTD tak Uh MOAN, BARA TUA ROW eR: GRREN SRE (Oct.) 


Bargaining Unit — Construction Industry — Practice and Procedure — Board Geographic 
Area changed to conform with amendment to municipal and regional boundaries. 


STEINBERG INC.; RE CARPENTERS’ DISTRICT COUNCIL OF TORONTO 
sid) ine @A8 NS tome a pew ps ak, Siete I Dace Gah Secs hae eRe ee ere SS (Apr.) 


Bargaining Unit — Construction Industry — Practice and Procedure — Description of bar- 
gaining units by trade or craft and not by work performed — No need to specifically 
exclude other trades or crafts from bargaining unit description — Exception noted in 
relation to operating engineers bargaining unit. 


ROBERTSON-YATES CORPORATION LIMITED; RE LABOURERS’ 
UNION, LOCAL 837; OPERATIVE PLASTERERS’ AND CEMENT MA- 
SONS’, LOCAL 598; IRONWORKERS UNION LOCAL 736 .......... (Apr.) 


Bargaining Unit — Construction Industry — Union seeking certification in two Board areas 
— Employees working in one Board area — Certificate restricted to single Board areas 


NEWMAN BROS. LIMITED; RE LABOURERS’ UNION, LOCAL 247 (Oct.) 


Bargaining Unit - Employee — Natural Justice - Board determining four persons within 
job classification employees under Colleges Collective Bargaining Act without preju- 
dice to status of eighteen other persons in same classification — Union and Employer 
subsequently agreeing to include entire classification in bargaining unit — Eighteen 
persons objecting to inclusion requesting re-hearing — Whether objectors directly af- 
fected by first decision — Whether failure to give notice to objectors denial of natural 
justice. 


ALGONQUIN COLEERGE: RE OPS .E.Us 3. eee ee neers (May) 
Bargaining Unit — Intermingling — Sale of a Business - Amalgamation of companies giving 

rise to intermingling of employees and integration of operations — Vote ordered. 

LONGYEAR CANADA INC.; RE MACHINISTS LOCAL 2412 ....... (Mar.) 
Build-up — Certification —- Applicable in retail food industry — Applicable when new loca- 

tions opening within geographic scope of bargaining unit 

VALDI INC.; RE CANADIAN FOOD & ALLIED WORKERS, LOCAL 175 

«eat Shade eC s eke eres eek eee oy Set ere eee See (June) 

Build-up — Certification — Board declining to apply buildup principle. 

NETP LIMITED; RE.UA.W) ceccmn e ores Soar meee ee eee ane (Mar.) 


750 


1017 


352 


344 


1017 


366 


223 


588 


240 


Build-up — Certification —- Charges — Parties — Practice and Procedure — Intervener alleging 
collusion and fraud upon Board by Applicant and Respondent — Whether Inter- 
vener has status to intervene — Applicant and Respondent agreeing present employ- 
ees representative sample — Board not accepting parties’ agreement — Board direct- 


ing further hearing 
DOMCO FOOD SERVICES LIMITED; RE HOTEL AND RESTAURANT 
PMPEOYEES UNION, LOCAL 254, R-C.1.U. LOCAL 409 se ee (Oct.) 


Build-up — Certification — Reconsideration — Build-up occurring earlier than employer 
first anticipated — Whether grounds for reconsideration 


ONTARIO HYDRO; RE LOCAL 1000; C.U.O.E. & G.W.; PLASTERERS’ 
ONT ON ORS A Ie, 5 OS eet Pe: oe. Sieacieceeeas ESS aah lu Sh (June) 


Build-up — Certification — Section 7a —- Employer alleging build-up — Seeking deferred rep- 
resentation vote — Serious contraventions affecting employees’ ability to disclose 
wishes by representation vote — Whether union has membership support adequate 
for bargaining 


BANVIEEIMITED; RE-TEAMSTERS UNION, LOCAL 1000 ......2: (Oct.) 


Build-Up — Certification — Whether marketing objectives sufficient to establish likelihood 
of build-up 


VALDI INC.; RE CANADIAN FOOD & ALLIED WORKERS, LOCAL 175 
Ss Wes: PRO ar Se ei ayer tyne lo BRINE ole ek ae a (June) 


Certification — Appropriateness — Bargaining Unit - Employees objecting to inclusion in 
bargaining unit agreed to by Union and Employer — Objectors claiming professional 
status sets them apart from others in unit — Whether exclusion appropriate. 


WINDSOR WESTERN HOSPITAL CENTRE INC.; REO.P.S.E.U. ... (May) 


Certification — Appropriateness — Bargaining Unit - Employer using students during 
school vacation period but no part-timers — Whether part-timers excluded when ex- 
cluding students from unit 


DOMINION STEEVEXPORT.COJLED:: REU:SW.A: Sos. sae (Oct.) 


Certification — Appropriateness — Bargaining Unit -— Membership Evidence — 
Multi-municipal locations with no transfer of employees between municipalities — 
Municipal bargaining units appropriate - Town of Bowmanville now part of larger 
Town of Newcastle — Town of Newcastle appropriate bargaining unit — Collector 
signing membership card and receipt without receiving money — Membership evi- 
dence signed by collector rejected - Employee mailing one dollar and membership 
card signed by collector to Union — Union official substituting her name as collector 
— Membership evidence accepted — Full disclosure by Union of irregularities on 
Form 8 viewed favourably by Board in accepting membership evidence. 


FOTOMAT CANADA LIMITED; RE UNITED STEELWORKERS OF 
NUS TENPS (Gi eet srt ose e talehes iliinet oc Ha ole hl ieee hacer ee (Apr.) 


23 


O30, 


547 


919 


593 


462 


953 


306 


24 


Certification — Appropriateness — Bargaining Unit — Only students employed — Whether 
constituting appropriate unit — Students and part-time employees described as ap- 
propriate unit - Whether absence of history of part-time employees affecting bar- 
gaining unit description 


KAFKO MANUFACTURING LIMITED; RE TEAMSTERS UNION, LOCAL 
352 vn IZ SR, LAR Tae Ae I ONRe See ae sree (Oct.) 


Certification — Appropriateness — Bargaining Unit — Parties agreeing to exclude students 
from part-time bargaining unit — Board not accepting parties’ agreement — Students 
employed during school vacation period not an appropriate bargaining unit. 


PLUMMER MEMORIAL PUBLIC HOSPITAL; RE S.E.U., LOCAL 268 
PP a 8 RE ee eee nen Ret Se) MeN A oe re a PT EAN 6 iin EF ae (May) 


Certification — Appropriateness — Bargaining Unit — Part-timers never employed at loca- 
tion subject to application — History of part-timers employed at other locations — 
Whether part-timers excluded from bargaining unit 


TIP TOP TAILORS; RE RETAIL CLERKS, LOCAL 206; GROUP OF 
EMPLOYEES» icici ET ACE AT (July) 


Certification — Appropriateness — Bargaining Unit — Separate full-time and part-time bar- 
gaining units not appropriate in exceptional circumstances. 


DUNCANWOODS REALTY LIMITED; RE LABOURERS’ UNION, LOCAL 
183 SAAS EBs BRR ou REG RA rade ae Roe ore (May) 


Certification — Appropriateness — Bargaining Unit - Whether municipal bargaining unit 
appropriate — Difficulties organizing across several municipalities considered. 


TIP TOP TAILORS; RE RETAIL CLERKS UNION, LOCAL 206 ...... (May) 


Certification — Bargaining Unit — Board determining large tag end unit in order to avoid 
further fragmentation of the bargaining structure. 


CANADIAN GENERAL ELECTRIC CO. LTD.; RE I.U.E. LOCAL 599, ET 
ALL ss scare maotherte concer te aat eteee ante cack Paka ee eee cen ee (Mar.) 


Certification — Bargaining Unit — Construction Industry — Labourers bargaining unit de- 
scription reviewed — Seeking unit pursuant to section 6(1) — Whether certain craft 
employed on application date 


BELVEDERE DRAIN AND CONCRETE LIMITED; RE LABOURERS’ 
UNION: LOCAL 183g cau are cat, ante eter (Dec.) 


Certification —- Bargaining Unit — Construction Industry —- Whether Board will restrict bar- 
gaining unit to a particular sector — Rationale for continuing with multi-sector certifi- 
cation reviewed. 


PENTAGON CONSTRUCTION CANADA INC.; RE CARPENTERS’ DIS- 
TRICICOUNCIE OR TORONTO! 00 =e arene nee ee (May) 


Certification — Bargaining Unit — Practice and Procedure — Union requesting all employee 
unit — Employer seeking exclusion of office and clerical employees — No office or 
clerical employees employed — Whether board granting exclusion of non-existing 
classification. 


FERGUS DISTRICT AMBULANCE SERVICE? RE OURS. EUs (Aug.) 


994 


433 


726 


385 


445 


169 


£132 


429 


750 


Certification — Build-Up — Applicable in retail food industry — Applicable when new loca- 
tions opening within geographic scope of bargaining unit 


VALDI INC.; RE CANADIAN FOOD & ALLIED WORKERS, LOCAL 175 
eM ie aa iu al tO Us achat ADVE oy cc, Gino Suids inc T cdak laa Remetabars “6 5 3 (June) 


Certification — Buildup — Board declining to apply buildup principle. 
INE NUTT ESE LAS Wee Re ere ee euros sta eae ne, cages (Mar.) 


Certification — Build-Up — Charges — Parties — Practice and Procedure — Intervener alleg- 
ing collusion and fraud upon Board by Applicant and Respondent — Whether Inter- 
vener has status to intervene — Applicant and Respondent agreeing present employ- 
ees representative sample — Board not accepting parties’ agreement — Board 
directing further hearing 


DOMCO FOOD SERVICES LIMITED; RE HOTEL AND RESTAURANT 
EMPLOYEES UNION, LOCALE254:R-C US LOCAL 409 22... .5... (Oct.) 


Certification — Build-Up — Reconsideration — Build-up occurring earlier than employer 
first anticipated — Whether grounds for reconsideration 


ONTARIO HYDRO; RE LOCAL 1000; C.U.O.E. & G.W.; PLASTERERS’ 
PON N Ts OG A 0S oe entre sac sare. +s ns Rat nals eo Stes e Pase vida We eos viele “ayes (June) 


Certification — Build-Up — Section 7a — Employer alleging build-up — Seeking deferred 
representation vote — Serious contraventions affecting employees’ ability to disclose 
wishes by representation vote — Whether union has membership support adequate 
for bargaining 


BANVIL LIMITED; RE TEAMSTERS UNION, LOCAL 1000 ........ (Oct.) 


Certification — Build-Up — Whether marketing objectives sufficient to establish likelihood 
of build-up 


VALDI INC.; RE CANADIAN FOOD & ALLIED WORKERS, LOCAL 175 
coho aa ete Cees arg UNA Sate ch SRR 1 PO 7 rn i gu oc 1a Bee (June) 


Certification — Charges — Application under section 7a granted — Employer engaged in 
concerted campaign of terror aimed at union supporters. 


NORSEMAN PLASTICS LIMITED; RE INTERNATIONAL LEATHER 
GOODS, PLASTICS & NOVELTY WORKERS’ UNION, LOCAL8 .... (Apr.) 


Certificaton — Charges — Discharge - Membership Evidence — Application under section 
7a — Board must be satisfied that Union has membership strength adequate for col- 
lective bargaining — Form 8 declarant uncertain as to circumstances relating to col- 
lection of initiation fees - Membership evidence rejected — Employees active union 
organizers — Discharge shortly after refusing to sign anti-union petition — Failure of 
employer to satisfy burden of proof. 


CANTOR BAKERIES; RE CANADIAN FOOD AND ASSOCIATED SERV- 
NOES NON meee ek Ne ee Rae ose oui tiven Malo iw ogee he apace (Apr.) 


25 


588 


240 


937 


547 


O19 


593 


325 


281 


26 


Certification - Charges — Discharge — Section 79 - Employer misconduct occurring well 
after the organizing drive by the Union — Whether grounds for application of section 
7a — Discharge for striking a patient — Abuse of patient not established — Failure of 
employer to satisfy Board that discharge not motivated by anti-union sentiment. 


ALGOMA HOME FOR THE AGED; RE C.U.P.E.; RE LOIS CAMPBELL 
5 be aisw in gs Bem saan “alspis Ena ake Cade ha AVR I FA AT or Reet eae sete (Apr.) 


Certification — Charges — Employer alleging managerial involvement in solicitation of 
membership support — Employee reasonably perceived as acting contrary to em- 
ployer interest — No reasonable inference of employer sponsorship of trade union. 


JAPAMCO COMPANY LTD.; RE HOTEL ETC. EMPLOYEES LOCAL 254 
wo sul iiats «rors SRC. SRC SO Sanit: Sel aw yee a ene (Feb.) 


Certification — Charges — Employer issuing warning letters and threatening to close 
business — Section 7a applicable where economic well-being threatened 


G.T. COURIERS; RE TEAMSTERS UNION, LOCAL 879; GROUP OF 
EMPLOWIBES: hi: sees sited 4 hei eh ee end eee ee (Dec.) 


Certification - Charges - Membership Evidence — Section 61 — Union suggesting that un- 
less employees joined union their employer would no longer be permitted to con- 
tinue working in the premises of its customers — Threat related to job security — 
Conduct intimidation and in violation of section 61 - Membership evidence reject- 


ed. 
INTERMODAL MARINE SURVEYS LTD.; RE TEAMSTERS UNION 
LOCAL 938 7 ie,6. 9528 ees 5 Se ee ee ene ere (Apr.) 


Certification — Charges - Membership Evidence — Organizer present during meeting of 
employees — Advising that employees failing to join union would lose jobs — 
Whether employees voluntarily desiring union representation — Membership evi- 
dence given no weight 


CHEMTRUSION INC.; RE TEAMSTERS UNION, LOCAL 419 ....... (Dec.) 


Certification - Charges - Membership Evidence — Whether collector perceived as ‘‘boss”’ 
— Advising employees ‘‘join now for $2.00 or pay $150.00 later’ - Whether causing 
Board to doubt membership evidence tendered 


BOND STRUCTURAL STEBEU (1965) 10 TDW Ss Wa ane eee (Dec.) 


Certification — Charges — Practice and Procedure — Application under s. 7a granted where 
employer threatened job security and confused employees with respect to member- 
ship support enjoyed by Union - Particulars filed 8 days after Union became aware 
of conduct — Employer sought to have Union prevented from leading evidence — 
Failure to file particulars earlier did not cause an adjournment, nor did it prejudice 
or embarrass the employer nor did it cause unnecessary expense or delay — Union 
permitted to proceed with charges. 


RIVERDALE FROZEN FOODS LIMITED; RE INTERNATIONAL MOLD- 
ERS & ALEIED WORKERS UNION ft ty ee eee (Apr.) 


269 


106 


1167 


EPA 


1150 


1t37 


338 


Certification — Charges — Section 61 — Employer alleging improper conduct by union — 
Intimidation charges properly raised by employer — Anti-union petition destroyed 
because of intimidation by union supporters — Vote ordered. 


ST. MICHAEL SHOPS OF CANADA LIMITED; RE CANADIAN FOOD AND 
ALIIEDIWORKERS UNION TOCA 725 etawe. a Bee. Cees ed (Apr.) 


Certification — Collective Agreement — Timeliness — Trade Union Status — Applicant en- 
tering into recognition agreement during organizing drive by intervener — No bar to 
intervening certification application — Applicant receiving employer support. 


TRENT METALS LIMITED; RE TRENT METALS EMPLOYEES ASSOCIA- 
TUCO) PACs cite hick oie re Se i ee Pee a oad AA eos Ue ee gan (Aug.) 


Certification — Collective Agreement — Trade Union Status — Employer’s payroll clerk is- 
suing union membership cards and check-off forms — Collective bargaining relation- 
ship previously established — General Manager of Employer formerly truck driver 
and president of intervener — Whether trade union status or collective agreement af- 


fected 
C.D.C. HOLDINGS LIMITED; RE TEAMSTERS’ UNION, LOCAL 938; EN- 
GINBERING CONSERUGIORS ASSOCIATION MA aoe one (Dec.) 


Certification — Collective Agreement — Two bargaining units may exist under one collec- 
tive agreement — Voluntary recognition granted by employer when no employees in 
bargaining unit — No collective agreement bar to application. 


C.G.T. INDUSTRIES LTD.; RE CANADIAN RESIN WORKERS UNION NO. 


iS /PONT EE DRUBBER'WORKERS OF AMERICA ics ioneis wee, scssecs ons bs (Apr.) 
Certification — Collective Agreement — Whether collective agreement applies to certain 

work. 

J.C. MILNE CONSTRUCTION COMPANY (CANADA) INC.; RE PLASTER- 

RSM TONS OGA O08 ee ite a tak trae adele sin: ea» ease s/eesuoanwonea® * (Mar.) 


Certification — Constitutional Law — Employee — Employer providing maintenance serv- 
ices to Federal Government air traffic controller training school — Whether Federal 
Government real employer — Whether employees falling within Federal jurisdiction 
over aeronautics 


THETOWER COMPANY (1961 LTD.= RE UZA: LOCAL 819% 228 29; (June) 


Certification — Construction Industry — Discharge for Union Activity - Employer laying 
off union members and sub-contracting work — Whether violation of section 56 —- No 
employees remaining in bargaining unit as a result of employer conduct — Unlawful 
conduct destroying normal certification process — Whether section 7a applicable. 


DR. HILLERS PEPPERMINT CANADA LIMITED; RE INTERNATIONAL 
UNION OF BRICKLAYERS AND ALLIED CRAFTSMEN, LOCAL4 . (May) 


Certification — Construction Industry - Employer’s primary business not in construction 
industry — Whether employer operating a business in construction industry by hiring 
two carpenters for short time 


258167 VENDING COMPANY LIMITED; RE CARPENTERS UNION, 
OCA eB Brae Ae Omen ey, hE oy hac ty yt ours Ah oe laa Ae (June) 


27 


346 


827 


1142 


285 


220 


583 


375 


595 


28 


Certification — Construction Industry - Geographic description of Board area No. 10 
amended to reflect change in municipal and regional boundaries 


ALNOR-EARTHMOVING LIMITED; REI.U.O.E., LOCAL 793 ..... (Dec.) 


Certification — Construction Industry — Jurisdictional Dispute — Possibility of jurisdic- 
tional dispute — No bar to certification — Certification proceedings not determining 
jurisdictional limits in construction industry 


INDUSTRIAL LIGHTING AND CONTRACTING LIMITED; RE LABOUR- 
ERS’ UNIONS LOCA E183) eee eee trate een (Oct.) 


Certification — Construction Industry — Practice and Procedure — Union filing Form 54 
after terminal date - Terminal date extended to allow notice to affected persons — 
Not extended to permit late filing of Form 54. 


BAIRD, GERALD E., CONTRACTORS LTD.; RE SHEET METAL WORK- 
ERS” LOCAL 47 oe cece ee ee ee eee (Aug.) 


Certification - Employee — Effect of 25 year old finding that subject persons are 
managerial — Whether evidence confined to changes in duties and responsibilities — 
Whether facts demonstrate managerial status 


CANADIAN GENERAL ELECTRIC LTD.; RE I.U.E. LOCAL 599 ET AL 


Certification - Employee — Employee exercising a degree of independent decision making 
authority but insufficient for finding of managerial 


PEEL. MANOR HOME FOR THE AGED; RE-OINA] 23} o.oo (Jan.) 


Certification - Employee — Personnel supply company providing workers to Respondent — 
Whether Respondent or personnel company employer 


RALSTON PURINA CANADA INC.; RE TEAMSTERS LOCAL 419; INTER- 
NATIONAL PERSONNEL LTD.; AMERICAN FEDERATION OF GRAIN 
MILLERS: seed bung cetera eae ee See Ane ae, AE he Pee ene ne, os (June) 


Certification - Employee — Petition — Practice and Procedure — Reconsideration — Form 5 
posted four days before expiry of terminal date - Objecting employee requesting ex- 
tension of terminal date — Sufficient notice given —- Counsel subsequently retained re- 
questing reconsideration of refusal to extend — Representations made or could have 
been made at first hearing — Shift supervisor not affecting employment relationship 
nor deciding policy — Acting as conduit for work assignments — Not managerial. 


THAMES STEEL CONSTRUCTION LTD.; RE LABOURERS’ UNION 
LOGAL (S83 tee ee ee ae ea ee (May) 


Certification - Employee — Trade Union Status - Commencing business and insuring fu- 
ture employment objects of association — Employers eligible for membership — 
Whether association is trade union 


NIAGARA VETERAN TAXI; RE NIAGARA FALLS CO-OPERATIVE TAXI 

OWNERS ASSOCTAT ION ie nse te te ee a eee cee eee (Sept.) 
Certification — Employee — Whether subject persons are dependent contractors. 

INDUSMIN LIMITED: RE TEAMSTERS LOCAL 2305 ee eee (Mar.) 


1131 


985 


729 


f2 


a2 


552 


440 


889 


213 


Certification - Employee — Whether taxi drivers and owners dependent contractors — 
Whether owning more than one taxi or occasionally hiring replacements affecting 
dependent contractor status 


BLUE LINE TAXI LTD.; RE ONTARIO TAXI ASSOCIATION, LOCAL 1688 
Se ee ene hoe Wk Mites Paka ae ee eee ee Go (Nov.) 


Certification - Employee — Practice and Procedure — Representation Vote — Ballots in 
English - Employees requesting ballots in French after vote counted — Whether Di- 
rector employee — Not exercising managerial functions 


LAURENTIAN UNIVERSITY OF SUDBURY; RE LAURENTIAN UNIVER- 
SITY FACULTY ASSOCIATION; GROUP OFEMPLOYEES ......... (July) 


Certification - Employee — Truck drivers purchasing equipment under a hire/purchase 
agreement and agreeing to perform transport work exclusively for the vendor/con- 
tractor found to be dependent contractors. 


WESTERN DISPATCH INC.; RETEAMSTERS UNION LOCAL 938 .. (Apr.) 


Certification — Interference in Trade Union — Employer threatening to close business if 
union successful — Section 7a applicable 


ROCK HAVEN MOTELS (PETERBOROUGH) LIMITED; RE HOTEL & 
RESTAURANT EMPLOYEES UNION? LOCAL 604 ene eta emcs « (June) 


Certification — Interference in the Trade Union — Employer speeches and letters suggest- 
ing lay-offs and shorter hours — Whether section 7a applicable. 


STRATON KNITTING MILLS LIMITED; REA.C.T.W.U. ........... (Aug.) 


Certification - Membership Evidence — Irregularity in solicitation of membership support 
and collection of required fee resulting in representation vote 


INTERCRAFT INDUSTRIES OF CANADA LTD.; RECARPENTERS. .(Jan.) 


Certification - Membership Evidence — Earlier application withdrawn after employer 
filed allegations of non-pay and intimidation — Board’s usual investigation into non- 
pay commenced but not completed — Second application filed supported by fresh 
membership evidence — No allegation of impropriety with respect to fresh member- 
ship evidence — Certification granted. 


LECO INDUSTRIES LIMITED; RE OIL, CHEMICAL & ATOMIC WORK- 
PESAN PE RNATIONALIUNION sconce «oats ecuin Seperate. dais x ets etek (May) 


Certification - Membership Evidence — Employee threatening other employee for not 
supporting union — Threat occuring after more than 60% of employees have signed 
cards —- Employee neither union official nor collector — Whether Board dismissing 
application — Whether vote ordered — Whether affecting validity of membership evi- 
dence 


REMPANCE BEECTRIC LIMITED; RE US. W.Aw 2 aon ce ee sais (Nov.) 


Certification - Membership Evidence — Petition — Objectors alleging purpose of member- 
ship card misrepresented — Allegation of misrepresentations and extortion not 
established by evidence — Employer and objectors discussing opposition to union 


NORCAN DEVELOPMENTS LTD.; RE CARPENTERS UNION: GROUP OF 
ENLBICONGSE Si tee WEEP EE Ee ee dU Bassons ur AG Eos oes 6 (Dec.) 


29 


1056 


672 


362 


959 


801 


39 


404 


1107 


LOA CT 


30 


Certification - Membership Evidence — Representation Vote — Alleged irregularities in 
membership evidence — Union withdrawing application following its own 
investigation — Parent union later submitting new application — No irregularities in 
fresh evidence — Certification granted without vote. 


ONTARIO HOSPITAL ASSOCIATION: RE U*AGWW a. 2. tee newcees (Mar.) 
Certification - Membership Evidence — Trade Union Status - Members enrolling prior to 


employment — Whether affecting validity of membership evidence — Constitution 
permitting Board of Directors to accept employees as members — Employees eligible 


for membership 
FORINTEK CANADA CORP.; RE PUBLIC SERVICE ALLIANCE OF 
CANADA, i:350h5 uncevarinsenee ween ene Rati tate, et Nea ena See rea (June) 


Certification - Membership Evidence — Trade Union Status - 3 member committee form- 
ing association and signing constitution — Others paying ‘‘dues”’ before constitution 
signed - Committee members acting as officers - No membership documents signed 
— Whether trade union 


COMCO METAL & PLASTIC INDUSTRIES LTD.; RE COMCO EMPLOY- 
EES ASSOCIATION) Agee eee sco cree Se ees a eee ee eee (June) 


Certification — Natural Justice — Parties — Practice and Procedure — Employer alleging de- 
nial of natural justice to employees — Large majority unable to read English — 
Whether employer has standing to make allegation — Whether Board posting in En- 
glish only denial of natural justice 


FEDERATED BUILDING MAINTENANCE COMPANY LIMITED; RE 
CANADIAN FOOD AND ASSOCIATED SERVICES UNION ........ (Oct.) 


Certification — Parties —- Reconsideration — Intervener seeking reconsideration not party in 
original proceeding — Intervener not representing any employees in unit — 
Bargaining agent for employees of employer at different location — Whether having 
status to seek reconsideration 


ESB-CANADA LIMITED RE US WA UE LOCAL 5 14ae ere (Dec.) 


Certification — Petition — Circulation by lead hands on company premises — Whether ex- 
pressing voluntary opposition. 


QUALITY CIRCUITS MANUFACTURING LIMITED; RE _ INTER- 
NATIONAL UNION OF ELECTRICAL, RADIO AND MACHINE WORK- 
ERS; GROUP OF EMPLOY BES eeeic arte ee eee (Aug. ) 


Certification — Petition — Plant Manager addressing employees requesting they carefully 
consider certification and expressing disappointment about joining trade union — 
Comments not intimidatory nor coercive — Petition found voluntary change of heart 


GTE SYLVANIA CANADA LIMITED; RE UNITED CEMENT, LIME AND 
GYPSUM WORKERS #.:cccig ss Cte uan ee eee eee (July) 


Certification — Petition — Practice and Procedure — Document not disclosing opposition to 
Union - Board refusing to admit oral evidence to vary or amend petition. 


FULLER’S RESTAURANT; RE HOTELS, CLUBS, RESTAURANTS, TAV- 
ERN EMPLOYEES UNTONOLOC 2 226 li ei eee eee (May) 


242 


509 


498 


974 


1156 


794 


663 


aos 


Certification — Petition — Practice and Procedure — Form S posted less than 2 days prior to 
expiry of terminal date - Employee objector seeking terminal date extension for 
filing petition — Board extending terminal date — Whether petition voluntary expres- 
sion of employees’ wishes 


C.I.P. VICTORIA LTD.; RETEAMSTERS UNION, LOCAL 419 ...... (Nov.) 


Certification — Petition — Practice and Procedure — Rule 48 considered — Petition consid- 
ered in exercise of discretion under section 7(2) — Only witness to certain signatures 
failing to testify - Whether petitioners expressing genuine change of heart — No vote 
ordered. 


PEACOCK LUMBER LTD.; RE TEAMSTERS UNION LOCAL 419 ... (May) 


Certification — Petition —- Reasonable apprehension identity of employees opposing union 
becoming known to management -— Voluntariness of petition suspect 


TERMINAL HOTEL; RE HOTEL & RESTAURANT EMPLOYEES UNION, 
LOCAL IS6 GROUP GEEMPLO YEESR «oii: 8 lee oan Galtaale ae ee (June) 


Certification — Petition —- Representation Vote — Objectors failing to appear - Employer 
seeking representation vote based on petition and small margin of union majority — 
Board refusing to order vote 


DYNAMIC CIRCUITS CORP. LTD.; RE LABOURERS’ UNION, LOCAL 837 
Aya, aad Ce aaa is OU re Fea CO oe enn rr (Sept.) 


Certification — Practice and Procedure — Last payment to applicant made more than 6 
months but less than one year prior to application — Board ordering vote 


CHARTERWAYS TRANSPORTATION LTD.; RE THE ASSOCIATION OF 
CHARTER, LOUR AND ALLIE DIDRIV ERS? co He trtccdl ean Olas (Nov.) 


Certification — Practice and Procedure — Notice of application posted two and one-half 
days prior to expiry of terminal date - Employer seeking extension of terminal date — 
Employer claiming employees had insufficient notice - Whether date extended 


MAGCDONNELLE MEMORIAL HOSPITAL; REC.U.P.E. on 5s ene os (Oct.) 


Certification — Practice and Procedure — Pre-Hearing Vote — Applicant requesting with- 
drawal after vote — Application dismissed — Six month bar imposed 


THE BRISTOL PLACE HOTEL; RE HOTEL & CLUB EMPLOYEES’ UNION 
POLO DNS © Mi Sie Pe ATO Se UMN och Bd Seah A Rn en em (June) 


Certification — Practice and Procedure — Pre-Hearing Vote — Applicant seeking to displace 
intervener — Unit applied for broader than unit in agreement between employer and 
intervener — Board ordering two voting constituencies with different choices on 
ballot — Hearing scheduled after vote to determine appropriate unit 


ETHYL CANADA INC.; RE O.C. & A.W.I.U.; EMPLOYEE ASSOCIATION 
OULEIUEIN ©, bps oe | we ee on nt ee (Oct.) 


Certification — Practice and Procedure — Pre-Hearing Vote — Representation Vote — 
Personnel Director of employer present during the taking of the vote —- Whether se- 
crecy of ballot affected or vote not likely to disclose true wishes of employees. 


SCARBOROUGH CENTENARY HOSPITAL ASSOCIATION; RE THE 
ASSOCIATION OF ALLIED HEALTH PROFESSIONALS .......... (Apr.) 


31 


1069 


423 


580 


868 


1068 


996 


486 


965 


350 


32 


Certification — Practice and Procedure — Second certification application dismissed within 
one month of dismissal of first application - Whether bar or conditions imposed on 
subsequent applications 


ERIE & HURON BEVERAGES LIMITED; RE BREWERY WORKERS, AF- 
FILIATED WITH TEAMSTERS UNION LOCAL 1000 ............... (July) 


Certification — Practice and Procedure — Timeliness — Application filed one day prior to 
declaration terminating bargaining rights issuing - Whether untimely — Section 


92(3)(a) applied 
NORTHERN TELECOM CANADA LIMITED; RE U.A.W.; U.E.; GROUP 
OP EMPLOYEES is Sh) 4 We ieee eNO et a ee ee (June) 


Certification — Practice and Procedure — Trade Union Status — Board determining status 
of organization without prejudice to final determination relating to employee status 
— Trade union status dependent upon determination of employee status 


THE GLOBE & MAIL; RE THE ASSOCIATION OF NEWSPAPER AGENTS 
rn ON ra cris Se Sn oO Lamune eae (June) 


Certification — Pre-Hearing Vote — Secrecy of segregated ballots maintained 


BAYLY ENGINEERING LIMITED; RE I.B.E.W., LOCAL 1590; GROUP OF 
EMPLOYEES) 4206 6.59 bcp tord ceaies to ee ences ek a ied eee (June) 


Certification — Related Employer — Employer and subcontractor carrying on related 
activities - Employer exercising contractual and operational control - No common 
ownership or financial relationships — Board issuing section 1(4) declaration to fur- 
ther purposes of Act and place collective bargaining structures on firm base 


J,H. NORMICKINCS RE.L.S:W:U 5) BOCA 2995 ie a eae er ark eee ee (Dec.) 
Certification — Representation Vote — Discussion of Board discretion to order representa- 

tion vote. 

CLEVELAND-CAE METAL ABRASIVE LIMITED; RE USWA ET AL 


Ree yy Sere re eo re tbat Me bas Kn le hos thy ener (Feb.) 


Certification — Representation Vote — Employer letter mailed on Thursday — Silent period 
commencing midnight Sunday — Employer adducing evidence establishing mail ordi- 
narily delivered next day — No evidence of letter being received after onset of silent 
period — No violation of silent period. 


WYETHLTD: REO GA W.,.0:GC-A.W., LOCALS 308sen. he eee (Aug.) 


Certification — Representation Vote — Misleading information distributed — No opportu- 
nity to reply — New vote ordered 


McMASTER UNIVERSITY; RE GRADUATE ASSISTANTS ASSOCIATION 


Certification — Section 7a — Employer engaged in concerted anti union campaign including 
illegal discharges and failure to comply with Board reinstatement order — Section 7a 
certificate issued — Board relying upon findings but not evidence in previous unfair 
practice proceeding. 


RADIO SHACK; RE UNITED STEELWORKERS OF AMERICA, ET AL 
wise colar BBB sia Sy oh oh hvns coc ciate, ARNO ed Re ate acd OL Ree (Mar.) 


640 


544 


S17 


471 


1176 


81 


841 


685 


247 


Certification — Trade Union — Allegation that trade union constitution restricts member- 
ship and that subject employees are ineligible to join— Application dismissed. 


WINDSOR RACEWAY HOLDINGS LTD.; RE WINDSOR RACEWAY 
TONTONE Loy oe, tree enn re Roe ot. ei Ah ey Lane (Feb.) 


Certification —- Trade Union Status — Constitution requiring single multi-employer collec- 
tive agreement — Possibility of procedural difficulties arising in collective bargaining 
— Whether affecting trade union status. 


THE TORONTO BLIZZARD SOCCER CLUB; RE THE NORTH AMERICAN 
SOCCERTEAGUE PLAYERS ASSOCIATION hewn c wee ante eet tee (May) 


Certification — Trade Union Status — Meeting adopting constitution and admitting em- 
ployees into membership forming trade union — Using employer’s premises and 
stopping production for meeting — Whether union receiving ‘‘other support” from 


employer 
ACLO COMPOUNDERS INC.; RE ACLO COMPOUNDERS EMPLOYEES’ 
XS OCLALON OS Wein eect ne tt ae Ce aeoia ce an ee ee (Sept.) 


Change in Working Conditions — Free parking privilege not part of collective agreement — 
Notice revoking privilege given during first statutory freeze but prior to second stat- 
utory freeze — Privilege revoked during second statutory freeze —- Whether permissi- 


ble 
SCARBOROUGH CENTENARY HOSPITAL ASSOCIATION; RE C.U.P.E., 
EO) OARS) Oe eee eee eh ie NE ae Ra Soe, (July) 


Change in Working Conditions — Reducing working hours — Eliminating classification — 
Whether statutory freeze violated 


REST HAVEN NURSING HOME; RES.E.1.U. LOCAL 220 .......... (June) 


Change in Working Conditions — Whether changing hours of work violation of statutory 
Lreeze 


SCARBOROUGH CENTENARY HOSPITAL ASSOCIATION; RE O.N.A. 
eee eC a: CMR FOP T ht Os SEM NY een es Pas Ses Land le! ite S (June) 


Change in Working Conditions — Charges — Collective Agreement — Section 79 — Notice to 
bargain untimely under collective agreement — Timely notice under Act —- Whether 
agreement renewing automatically — Union alleging total refusal of employer to 
comply with agreement — Whether Board deferring to arbitration 


SELINGER WOOD LTD.; RE CARPENTERS UNION LOCAL 3054. . (June) 


Change in Working Conditions — Charges — Discharge for Union Activity - Company im- 
plementing lay-off following departmental seniority and skill and ability - Employer 
advising Union of impending action — No anti-union motive 


DEACON BROTHERS LIMITED; RE UNITED GARMENT WORKERS OF 
NER IG Ait Mien Spheres pce alee deal Fe: 34: rege, bd cB (Oct.) 


Change in Working Conditions — Parking rates increased — Assuming privilege frozen by 
statute — Board determining nature of privilege. 


HUMBER MEMORIAU HOSPITAL RE O.N.A, cg ssuods oan onsen sts (Aug.) 


33 


153 


449 


845 


693 


554 


568 


574 


wet 


764 


34 


Change in Working Conditions — Reference — Employer raising technical obstacles to 
establishment of board of interest arbitration — Collective agreement permitting 
Minister to make appointment to board — Whether right to arbitrate frozen by sec- 
tion 70 


RE HALDIMAND-NORFOLK REGIONAL HEALTH UNIT; THE STAFF 
ASSOCIATION HALDIMAND-NORFOLK REGIONAL HEALTH UNIT 
pas ERO RMRER Te EES, PEE eo (Oct.) 


Changes in Working Conditions — Technological changes affecting job duties - Whether 
reallocation of job duties violation of section 70 — Section 70 purpose reviewed. 


AES DATATIMITED RE Ci) OE 8G W sets arsine ivr ay aceon (May) 


Change in Working Conditions — Full and part-timers receiving same salary increases in 
past — Whether pattern of granting same increases privilege frozen by section 70. 


(Decision omitted from [1979] OLRB Rep. March) 
ST. MARYS HOSPITAL; RE S.E.LU7, LOCAL 2200 2... tera e en (Aug. ) 


Change in Working Conditions —- Tenure revoked during freeze — Never revoked 
previously — Libel suit against students threatened — University faced with novel 
situation — Tenure revocation violation of section 70. 


LAURENTIAN UNIVERSITY OF SUDBURY; RE LAURENTIAN UNIVER- 
SITY FACULTY ASSOCIA TION 4 a7. a omtoe: timers acto a bearer cmaatar oe (Aug.) 


Charges — Certification — Application under s. 7a granted —- Employer engaged in con- 
certed campaign of terror aimed at union supporters. 


NORSEMAN PLASTICS LIMITED; RE INTERNATIONAL LEATHER 
GOODS, PLASTICS & NOVELTY WORKERS’ UNION, LOCAL8 .... (Apr.) 


Charges — Certification — Discharge - Membership Evidence — Application under section 
7a — Board must be satisfied that Union has membership strength adequate for col- 
lective bargaining — Form 8 declarant uncertain as to circumstances relating to col- 
lection of initiation fees - Membership evidence rejected — Employees active union 
organizers — Discharged shortly after refusing to sign anti-union petition — Failure of 
employer to satisfy burden of proof. 


CANTOR BAKERIES; RE CANADIAN FOOD AND ASSOCIATED SERV- 
ICES UNION. eee cots ae ene eee (Apr.) 


Charges — Certification — Discharge — Section 79 - Employer misconduct occurring well 
after the organizing drive by Union — Whether grounds for application of section 7a 
— Discharge for striking a patient — Abuse of patient not established — Failure of em- 
ployer to satisfy Board that discharge not motivated by anti-union sentiment. 


ALGOMA HOME FOR THE AGED; RE C.U.P.E.; RE LOIS CAMPBELL 
re ae ee re te OPE PIE ES il Bastion Bh ce (Apr.) 


Charges — Certification - Employer alleging managerial involvement in solicitation of 
membership support — Employee reasonably perceived as acting contrary to em- 
ployer interest — No reasonable inference of employer sponsorship of trade union. 


JAPAMCO COMPANY LIMITED; RE HOTEL ETC. EMPLOYEES UNION, 
LOCAE254.s up oaks atl Se CO Eee oe (Feb.) 


OTF 


368 


195 


767 


325 


281 


269 


106 


Charges — Certification - Employer issuing warning letters and threatening to close 
business — Section 7a applicable where economic well-being threatened 


G.T. COURIERS; RE TEAMSTERS UNION, LOCAL 879; GROUP OF 
EMELOVERS Te. eet re ee tees REED (Dec.) 


Charges — Certification - Membership Evidence — Organizer present during meeting of 
employees — Advising that employees failing to join union would lose jobs — 
Whether employees voluntarily desiring union representation - Membership evi- 
dence given no weight 


CHEMTRUSION INC.; RETEAMSTERS UNION, LOCAL419 ....... (Dec.) 


Charges — Certification - Membership Evidence — Section 61 — Union suggesting that un- 
less employees joined union their employer would no longer be permitted to con- 
tinue work in the premises of its customer — Threat related to job security - Conduct 
intimidation and in violation of section 61 - Membership evidence rejected. 


INTERMODAL MARINE SURVEYS LTD.; RE TEAMSTERS UNION 
See re, MeN Mat crs hi ke cups is orale, wit eae ap lehiceuioc we wath Sede (Apr.) 


Charges — Certification - Membership Evidence — Whether collector perceived as ‘“‘boss”’ 
— Advising employees “‘join now for $2.00 or pay $150.00 later’’ - Whether causing 
Board to doubt membership evidence tendered 


BOND STRUCTURALSTEEL (1965) LTD.; REU.S.W.A. ...0...00-. (Dec.) 


Charges — Certification — Practice and Procedure — Application under s. 7a granted where 
employer threatened job security and confused employees with respect to member- 
ship support enjoyed by Union — Particulars filed 8 days after union became aware of 
conduct — Employer sought to have Union prevented from leading evidence — 
Failure to file particulars earlier did not cause an adjournment, nor did it prejudice 
or embarrass the employer nor did it cause unnecessary expense or delay — Union 
permitted to proceed with charges. 


RIVERDALE FROZEN FOODS LIMITED; RE INTERNATIONAL MOLD- 
BR Erb DW ORK ERGIUNION gooey cies sportier mew eowns (Apr.) 


Charges — Certification — Section 61 — Employer alleging improper conduct by union — 
Intimidation charges properly raised by employer — Anti-union petition destroyed 
because of intimidation by union supporters — Vote ordered. 


ST. MICHAEL SHOPS OF CANADA LIMITED; RE CANADIAN FOOD AND 
PAE Ey WV CO) Es IRS ON LOIN EOC U7 aac os scot rug a cetayene: wie union x (Apr.) 


Charges — Build-Up — Certification — Parties — Practice and Procedure — Intervener alleg- 
ing collusion and fraud upon Board by Applicant and Respondent — Whether inter- 
vener has status to intervene — Applicant and Respondent agreeing present employ- 
ees representative sample — Board not accepting parties’ agreement — Board 
directing further hearing 


DOMCO FOOD SERVICES LIMITED; RE HOTEL AND RESTAURANT 
BMELOY EES UNION LOCAL 254. R.C.I.U., LOCAL 409 non... aes (Oct.) 


35 


1167 


1150 


321 


1137 


338 


346 


937 


36 


Charges — Change in Working Conditions — Collective Agreement — Section 79 — Notice to 
bargain untimely under collective agreement — Timely notice under Act — Whether 
agreement renewing automatically — Union alleging total refusal of employer to 
comply with agreement — Whether Board deferring to arbitration 


SELINGER WOOD LTD.; RE CARPENTERS UNION LOCAL 3054 .. (June) 


Charges — Change in Working Conditions — Discharge for Union Activity - Company im- 
plementing lay-off following departmental seniority and skill and ability - Employer 
advising union of impending action — No anti-union motive 


DEACON BROTHERS LIMITED; RE UNITED GARMENT WORKERS OF 
AMERICA(S 220 eg eee ne ee eee (Oct.) 


Charges — Discharge — Section 61 — Employer advising employees to join union or be 
discharged — Union assisting employer — No collective agreement in operation — 
Employer and Union violating Act — Both jointly liable for compensation 


PURPLE HEART FILM CORPORATION; RE J. BRADETTE AND H. ROSE- 
MARINGTSAVI:S. Bis stom actc2 cies ote orca eae iin ee (Sept.) 


Charges — Practice & Procedure — Board declining to entertain untimely allegations of in- 
timidation and coercion. 


TRIGIANIT CONTRACTING LED | RE CABOURERS ice 2 eee (Feb.) 


Charges — Practice and Procedure — Section 79 — Earlier identical complaint dismissed 
after hearing — Issues raised in fresh complaint res judicata — Dismissal without hear- 
ing pursuant to Rule 46 


CONCRETE CONSTRUCTION SUPPLIES; (RE D:H. (O'KEEFE? TEAM- 
STERS UNIONJEOCAL S80 vce tac) tae aie at eRe el ar eae (Dec.) 


Charges — Representation Vote — S-79 — Employer statement circulated prior to repre- 
sentation vote — No breach of Act arising from statement — No improper interfer- 
ence with vote. 


GREBINDUSTRIES LIMITED {RE TE ANS LER Sea. ee eee ea (Feb.) 


Charges — Representation Vote — Section 79 - Employer statement circulated prior to rep- 
resentation vote — No breach of Act arising from statement — No improper interfer- 
ence with Vote. 


(Dissent of Board Member B. Lee, Majority decision reported [1979] Feb. 
O.L.R.B. Rep. 89). 


GREB INDUSTRIES LIMITED; RE TEAMSTERS LOCAL 879 ....... (Apr.) 
Charges — Section 61 — Trade Union — Alleged conduct directed at trade union — Union 
not person under Act — Particulars disclosing no violation of section 61 


WOODALL CONSTRUCTION COMPANY LIMITED; RE C.L.A.C., LOCAL 
53. x Bere Bee Se ek BO RR ee ee eee ee ree (June) 


574 


931 


900 


141 


1152 


89 


32 


597 


Collective Agreement — Arbitration — Abandonment — Section 112a — Construction 
Industry — Union filing section 112a referral seeking application of province wide 
agreement to respondent employer — Board dismissing referral —- Union had aban- 
doned bargaining rights and therefor respondent not plugged into province wide 


agreement. 
JOHN ENTWISTLE CONSTRUCTION LTD.; RE LABOURERS’ UNION 
BOCAS 2 ORS. BO rere hy et Ns be REO PS Be (Mar.) 


Collective Agreement — Arbitration — Construction Industry — Related Employer — 
Section 112a — Father and son operating similar businesses — Whether related 
employers — Employer not bound by collective agreement merely by abiding by it 


METRUS CONTRACTING LIMITED; DI DOMIZIO CONSTRUCTION LIM- 
ITED, M.C.A.T.; RE BRICKLAYERS UNION, LOCAL 1, BRICKLAYERS 
INO NMICOG 51h en ee ar eek Crea ete eens ny a (Oct.) 


Collective Agreement — Bargaining Rights — Construction Industry — Section 123 — Strike 
— Union instructing employees to quit - Whether mass quit constituting strike — 
Agreement covering ICI sector — Not applicable to Hydro project - Employer abid- 
ing by ICI agreement on Hydro project — Not conferring bargaining rights on union — 
Individual respondents not employees as of hearing date — No direction issuing 


RE ECODYNE LIMITED; U.A. LOCAL 628; ONTARIO HYRDO; 
eS rat. VC ACO maps IN ar ees Petre RM Songsrtete ieee setae, ad (July) 


Collective Agreement — Certification — Timeliness — Trade Union Status — Applicant en- 
tering into recognition agreement during organizing drive by intervenor — No bar to 
intervening certification application — Applicant receiving employer support. 


TRENT METALS LIMITED; RE TRENT METALS EMPLOYEES ASSOCIA- 
PEL INAS Ee ote os ete ge are Oade Bien WV eROAn ae APY ee A et Sey tiene der aaat tas meets (Aug.) 


Collective Agreement — Certification — Trade Union Status —- Employers’ payroll clerk is- 
suing union membership cards and check-off forms — Collective bargaining relation- 
ship previously established — General Manager of Employer formerly truck driver 
and president of intervener — Whether trade union status or collective agreement af- 


fected 
C.D.C. HOLDINGS LIMITED; RE TEAMSTERS UNION, LOCAL 938; ENGI- 
NEERING CONSTRUCTORS ASSOCIATION 2 eee (Dec.) 


Collective Agreement — Certification — Two bargaining units may exist under one collec- 
tive agreement — Voluntary recognition granted by employer when no employees in 
bargaining unit — No collective agreement bar to application. 


C.G.T. INDUSTRIES LTD.; RE CANADIAN RESIN WORKERS UNION NO. 
187, UNITED RUBBER WORKERS OF AMERICA. .. 02. ene e en (Apr.) 


Collective Agreement — Certification — Whether intervenor has bargaining rights — 
Memorandum purporting to incorporate terms of non-existent collective agreement 
not itself a collective agreement - Memorandum constituting voluntary recognition 
agreement and not invalid even though covering only one employee — Agreement 
unit description including vacant classifications not in circumstances improper sup- 
port for union — Application dismissed. 


J.C. MILNE CONSTRUCTION COMPANY (CANADA) INC.; RE PLASTER- 
ERS MUINT ON DOC AE 9 Se ree Maun beget toes visyans aid)s. 4 wer mace a) ane (Mar.) 


St 


211 


1009 


629 


827 


1142 


285 


220 


38 


Collective Agreement — Charges — Change in Working Conditions — Section 79 — Notice to 
bargain untimely under collective agreement — Timely notice under Act — Whether 
agreement renewing automatically — Union alleging total refusal of employer to 
comply with agreement — Whether Board deferring to arbitration 


SELINGER WOOD LTD.; RE CARPENTERS UNION LOCAL 3054 .. (June) 


Collective Agreement — Conciliation — Reference — Minister appointing conciliation 
officer —- Union objecting to appointment — Whether Minister exhausting authority 
under section 15 — Whether Board has jurisdiction to advise Minister — 
Anti-Inflation Board ordering rollback - Whether collective agreement voided — 
Effect of section 48 of Anti-Inflation Act. 


RE OTTAWA-CARLETON REGIONAL HEALTH UNIT; THE CIVIC INSTI- 
TUTE OF PROFESSIONAL PERSONNEL OF OTTAWA-CARLETON (May) 


Collective Agreement — Conciliation —- Reference — Whether collective agreement void ab 
initio where union mistaken as to the level of benefits which had been agreed. 


RE UNIVERSAL HANDLING EQUIPMENT COMPANY LIMITED; 
UNITEDSTEBLWORKERS OF AME RIC An geet te eee (Apr.) 


Collective Agreement — Construction Industry — Section 123 — Strike - Union bound by 
provincial agreement seeking supplementary local agreement — Official’s actions 
deemed union’s acts — Direction enjoining official and union issuing, 


RE COMSTOCK INTERNATIONAL LTD.; U.A. LOCAL 593 ........ (June) 


Collective Agreement — Damages — Duty to Bargain in Good Faith — Interference in the 
Trade Union —- Company violating several provisions of Act — Offering voluntary re- 
vocable check-off of dues — Whether maintaining minimum statutory position on 
union security bargaining in bad faith - Broad remedial order issuing - Damages 
awarded to Union and Employees 


RADIO SHACK? REA S: We A rae lor eee nny deo tena (Dec.) 


Collective Agreement — Duty to bargain in good faith - Memorandum of agreement 
ratified but not signed by trade union — Whether collective agreement existing — 
Whether failure to sign bargaining in bad faith 


RE LAKE ONTARIO STEEL COMPANY LIMITED; UNITED STEELWORK- 
ERS, LOCAL 6570) oh) oct ab eee cen ee ee (July) 


Collective Agreement — Document meeting statutory definition —- Whether internal union 
constitutional irregularities causing Board to set aside agreement 


McDONNELL DOUGLAS CANADA LTD.; RE UNITED PLANT GUARD 
WORKERS, LOCAL 1962; CANADIAN GUARDS ASSOCIATION ... (Nov.) 


Collective Agreement — Employer organization party to purported collective agreement — 
Party allegedly bound by agreement denying existence of agreement — Failure to 
prove status of employer’s organization 


UPTOWN MOTOR HOTEL (1978) LIMITED; RE HOTEL & RESTAURANT 
EMPLOYEES UNION: LOGAB757 jap ee Gey tee. oe er eet ee (June) 


574 


413 


356 


503 


1220 


671 


1103 


586 


Collective Agreement — Reference — Timeliness — Collective Agreement providing that it 
would automatically continue if notice not given — Notice given in accordance with 
Act but not agreement — Agreement provisions take precedence — Bradburn v. 
Wentworth Arms considered. 


RE NORTEX PRODUCTS COMPANY; U.S.W.A., LOCAL 6269 ..... (Aug.) 


Collective Agreement — Reference — Whether document comprises one or two collective 
agreements — Whether failure to ratify by one local - Whether no agreement in 
whole or in part. 


(Dissent of Board Member, B. Lee — Majority decision reported [1978] Nov. 
O.L.R.B: Rep. 996). 


RE HICKESON-LANGS SUPPLY COMPANY; TEAMSTERS UNION LOCAL 
POO eee teh ee Gs eta eI eae eee Dace ah ee Paley (May) 


Collective Agreement — Termination — Timeliness — Sale of a business — Effect of sale of 
business on timeliness of termination application - Whether document a collective 
agreement. 


RANA E LOS NE OCI RS LAG re ce ns in ga s Seed en 8 ep uue (Feb.) 


Collective Agreement — Duty to bargain in good faith — Union rejecting final offer and 
striking — Final offer not formally withdrawn — Union subsequently accepting final 
offer — Whether collective agreement — Whether employer bargaining in bad faith by 
refusing to sign agreement 


THE TORONTO JEWELLERY MANUFACTURERS’ ASSOCIATION; RE 
AMALGAMATED JEWELRY WORKERS’ UNION, LOCAL 33 ....... (July) 


Conciliation — Bargaining Rights —- Reference — Successor Status — Council of trade unions 
party to agreement —- Member of council withdrawing and seeking conciliation after 
expiry of agreement — Whether council or member holding bargaining rights — 
Whether member requiring successor status declaration — Effect of withdrawing 
from council. 


OPERATING ENGINEERS, LOCAL 793; RE THE ONTARIO ROAD BUILD- 
ERONSSOGIATION rete es ae tt nano nmesh mie (Aug.) 


Conciliation — Collective Agreement — Reference — Whether collective agreement void ab 
initio where Union mistaken as to the level of benefits which had been agreed. 


RE UNIVERSAL HANDLING EQUIPMENT COMPANY LIMITED; 
MNTTLED S LEBUWORKERS OF AMERICA oi. wosis 2. etme oa sheer 5 (Apr.) 


Conciliation — Collective Agreement — Reference — Minister appointing conciliation 
officer — Union objecting to appointment — Whether Minister exhausting authority 
under section 15 -— Whether Board has jurisdiction to advise Minister — 
Anti-Inflation Board ordering rollback - Whether collective agreement voided — 
Effect of section 48 of Anti-Inflation Act. 


RE OTTAWA-CARLETON REGIONAL HEALTH UNIT; THE CIVIC INSTI- 
TUTE OF PROFESSIONAL PERSONNEL OF OTTAWA-CARLETON (May) 


Conciliation — Reference — Whether application for termination of bargaining rights af- 
fecting Minister’s authority to appoint conciliation officer 


GROVES PARK LODGE KE GC .ULP-Es, LOCAL 2103 oa ccc be ccc ae (Nov.) 


Shy 


783 


399 


99 


719 


789 


356 


413 


1088 


40 


Consent to Prosecute — Arbitration — Lock-Out — Claim for damages arising out of unlaw- 
ful lock-out — Section 84 considered — Board refusing consent to prosecute — Purpose 
of prosecution reviewed 


CAMERON PACKAGING INC. AND H. T. CAMERON; RE CANADIAN PA- 
PERWORKERS UNION LOCAL PISO a. ths oe tas ae a er nore (July) 


Consent to Prosecute — Application filed seven months after offence — Criminal prosecu- 
tion barred — Consent not granted 


SHEFFIELD BRONZE POW DER COZ RE .C.CoW Oat ever eta (Nov.) 


Consent to Prosecute — Section 79 — Union unfair practice complaint sustained but Board 
refusing to grant consent to prosecute 


CUDDY FOOD PRODUCTS LTD.; RE AMALGAMATED MEAT CUTTERS 


Constitutional Law — Certification - Employee — Employer providing maintenance serv- 
ices to Federal Government air traffic controller training school - Whether Federal 
Government real employer — Whether employees falling within Federal jurisdiction 
over aeronautics 


THE TOWER COMPANY (1961) LTD.; REU.A. LOCAL 819 ........ (June) 


Constitutional Law — Construction Industry - Work performed on international bridge — 
Whether under provincial jurisdiction 


THE ANDERSON CO.; RE CARPENTERS UNION, LOCAL 1669 ....(Nov.) 


Constitutional Law —- Employer a food distributor — Certain employees engaged in deliv- 
ery of product across provincial border — Whether under provincial jurisdiction. 


HUMPTY DUMPTY FOODS LTD.; RE TEAMSTERS UNION LOCAL 647 
SE ee ee ke eee ON Re eee ee ears ore (Apr.) 


Construction Industry — Abandonment — Bargaining Rights — Union not pursuing bar- 
gaining rights for several years — Union abandoning bargaining rights — Provincial 
agreement not binding on employer 


HUGH MURRAY LIMITED; RE CARPENTERS DISTRICT COUNCIL OF 
LARKEONTARIOg 2. steer eras eer oe eee (July) 


Construction Industry — Abandonment — Reference — Board finding that trade union had 
abandoned its bargaining rights. 


J.S: MEGHANIGAL; RE PLUMBERS LOGAL 800). aaneeien eon (Feb.) 


Construction Industry — Accreditation - Duty of Fair Representation — Section 79 — 
Employers alleging Employer Bargaining Agency contravening duty of fair repre- 
sentation by misleading complainants — Employers seeking special status for Sarnia 
contractors — Bargaining objective dropped during negotiations — No violation of 
duty of fair representation established 


RE DOMINION MAINTENANCE LIMITED, ET AL; THE O.P.C.A., THE 
ACCOUSTICAL ASSOCIATION, LS.C.A., K. EDGAR, ET AL, PAINTERS 
UNION, LOCAL 1590 BT AU ae ae ee a ae (Oct.) 


614 


1110 


24 


583 


1033 


315 


664 


110 


940 


Construction Industry - Adjournment — Damages — Union seeking adjournment due to 
unavailability of counsel — Board refusing adjournment — Union contravening man- 
power mobility provisions of province-wide agreement — Damages assessed at 
$49,789.35 against Union 


RE AVENUE STRUCTURES ET AL; CARPENTERS UNION, LOCAL 18; 
CONG ee ee et ee ee ee (Nov.) 


Construction Industry — Arbitration — Bargaining Rights — Practice and Procedure — 
Sectionl12a — Whether bargaining rights in certificate expanded by agreement — 
Whether bargaining rights restricted to areas where employees working — Whether 
grievance claiming Employer Bargaining Agency assessments carried by union 


proper. 
MACGREGOR CRANE SERVICE LIMITED; RE OPERATING ENGI- 
NEERSTIOCAL 7030 0 ae ee (Aug.) 


Construction Industry — Arbitration — Collective Agreement — Related Employer — 
Section 112a — Father and son operating similar businesses — Whether related 
employers — Employer not bound by collective agreement merely by abiding by it 


METRUS CONTRACTING LIMITED; DI DOMIZIO CONSTRUCTION LIM- 
ITED, M.C.A.T.; RE BRICKLAYERS UNION, LOCAL 1, BRICKLAYERS 
WINIONMIMO CAI e tele Cement eer ery gui Ayer he (Oct.) 


Construction Industry — Arbitration — Jurisdictional Dispute — Parties — Section 112a — 
Only parties to collective agreement having standing in section 112a proceedings — 
Interveners claiming jurisdictional dispute underlying arbitration proceedings — 
Board deferring to jurisdictional dispute proceedings 


NAPEV CONSTRUCTION LTD.; RE THE TORONTO BUILDING AND 


CONSTRUCTION TRADES COUNCIL AND BRICKLAYERS UNION, 
EOC Allo mate Naw iWecl Veer hehe OR Fed Rie cal” bas (Sept.) 


Construction Industry — Arbitration — Section 112a — Employer arguing portion of griev- 
ance untimely — Whether waiver by failing to object to timeliness of entire griev- 


ance. 
KERBEL DEVELOPMENTS LIMITED; RE LABOURERS’ UNION LOCAL 
LS See eet ee ee eek PL eh chloe eae eae ee (May) 


Construction Industry — Arbitration - Whether steward appointed based upon number of 
employees at project — Definition of “job” — Definition of ‘“‘permanently” 


SHEAFER-TOWNSEND CONSTRUCTION LIMITED, THE M.C.A.O.; RE 
Pia ONTARIO PIPE TRADES'COUNGIL, U;A,, LOCAL 67 . 2.1.05. (Oct.) 


Construction Industry - Appropriateness — Bargaining unit — Board not excluding stu- 
dents or part-timers from construction industry units — Appropriate unit for fence in- 
stallation reviewed. 


EVERCRETE LIMITED; RE LABOURERS’ UNION, LOCAL 183 ....(Aug.) 


4] 


1036 


yell 


1009 


886 


402 


1020 


749 


42 


Construction Industry — Appropriateness — Bargaining Unit - Employee — Employer 
using dependent contractors — Board describing bargaining unit by referring to de- 
pendent contractors working as carpenters. 


CENTURY FLOORING LIMITED; RE UNITED BROTHERHOOD OF CAR- 
PENTERS AND JOINERS OF AMERICA 5.22), 204. S-145- NL aces oe (Aug.) 


Construction Industry — Appropriateness — Bargaining Unit - Trade Union Status — 
Union establishing status - Whether coming within constuction industry provisions — 
Whether delivery of materials to construction site engaging in business in construc- 
tion industry — Employer using same employees in construction and non-construc- 
tion activity - Whether employer engaging in business in construction industry 


ETHIER SAND & GRAVEL LIMITED; RE THE GREATER NORTHERN 
ONTARIOTRUCKING ASSOCIATION ® 3 oat shee a eee (Oct.) 


Construction Industry — Bargaining Rights — Collective Agreement — Section 123 — Strike 
— Union instructing employees to quit - Whether mass quit constituting strike — 
Agreement covering ICI sector — Not applicable to Hydro project - Employer abid- 
ing by ICI agreement on Hydro project — Not conferring bargaining rights on union — 
Individual respondents not employees as of hearing date — No direction issuing 


RE ECODYNE LIMITED; U.A. LOCAL 628; ONTARIO HYDRO; 
E:P.S| GA M.CAACO) ye a ee ate ee i ea (July) 


Construction Industry — Bargaining Unit — Certification — Labourers’ bargaining unit de- 
scription reviewed — Seeking unit pursuant to section 6(1) — Whether certain craft 
employed on application date 


BELVEDERE DRAIN AND CONCRETE LIMITED; RE LABOURERS’ 
UNION; LOGALD 183 te on ee ere aga eke. eae ee pe eee (Dec.) 


Construction Industry — Bargaining Unit — Certification - Whether Board will restrict bar- 
gaining unit to a particular sector — Rationale for continuing with multi-sector certifi- 
cation reviewed. 


PENTAGON CONSTRUCTION CANADA INC.; RE CARPENTERS’ DIS- 
TRICT COUNCIL OF TORONTO? oe ee eee (May) 


Construction Industry — Bargaining Unit — Practice and Procedure — Applicant’s territo- 
rial jurisdiction differing from Board’s geographic areas — Seeking bargaining unit to 
conform with its jurisdiction — Board not departing from established practice 


NEWMAN BROS. CO. LIMITED; RE LABOURERS’ UNION, LOCAL 506 
eT ee ee oe eee MEG GAE ee SR GA ao d Hicte ai eS Glo Ae hi'o Oe (Oct.) 


Construction Industry — Bargaining Unit — Practice and Procedure — Board Geographic 
Area changed to conform with amendment to municipal and regional boundaries. 
STEINBERG INC.; RE CARPENTERS’ DISTRICT COUNCIL OF TORONTO 

a PE IO Partin Wie ont rym Ns oe fyi Soh ast an Renta melted 2/8) x4) 


fey! 


962 


629 


1132 


429 


1017 


352 


Construction Industry — Bargaining Unit — Practice and Procedure — Description of bar- 
gaining units by trade or craft and not by work performed — No need to specifically 
exclude other trades or crafts from bargaining unit description — Exception noted in 
relation to operating engineer bargaining unit. 


ROBERTSON-YATES CORPORATION LIMITED; RE LABOURERS’ 
UNION, LOCAL 837; OPERATIVE PLASTERERS’ AND CEMENT MA- 
SONS’, LOCAL 598; IRONWORKERS UNION LOCAL 736 .......... (Apr.) 


Construction Industry — Bargaining Unit — Union seeking certification in two Board areas 
— Employees working in one Board area — Certificate restricted to single Board area 


NEWMAN BROS. LIMITED; RE LABOURERS’ UNION, LOCAL 247 (Oct.) 


Construction Industry — Certification — Discharge for Union Activity - Employer laying 
off union members and sub-contracting work — Whether violation of section 56 — No 
employees remaining in bargaining unit as a result of employer conduct — Unlawful 
conduct destroying normal certification process — Whether section 7a applicable. 


DR. HILLERS PEPPERMINT CANADA LIMITED; RE INTERNATIONAL 
UNION OF BRICKLAYERS AND ALLIED CRAFTSMEN, LOCAL4 . (May) 


Construction Industry — Certification - Employer’s primary business not in construction 
industry — Whether employer operating a business in construction industry by hiring 
two carpenters for short time 


258167 VENDING COMPANY LIMITED; RE CARPENTERS UNION, 
OLE Be tos Matt Si a TM Ree Sha.) tee ee ee nen PA ner ae (June) 


Construction Industry — Certification — Geographic description of Board Area No. 10 
amended to reflect change in municipal and regional boundaries 


ALNOR-EARTHMOVING LIMITED; REI.U.O.E., LOCAL 793 ..... (Dec.) 


Construction Industry — Certification — Jurisdictional Dispute — Possibility of jurisdic- 
tional dispute — No bar to certification — Certification proceedings not determining 
jurisdictional limits in construction industry 


INDUSTRIAL LIGHTING AND CONTRACTING LIMITED; RE LABOUR- 
ERs UiONEUOCAD Sse eo eee et os eee (Oct.) 


Construction Industry — Certification — Practice and Procedure — Union filing Form 54 
after terminal date - Terminal date extended to allow notice to affected persons — 
Not extended to permit late filing of Form 54. 


BAIRD, GERALD E., CONTRACTORS LTD.; RE SHEET METAL WORK- 
ERS ALOC Ne eer ren ee tee ee ee ee (Aug.) 


Construction Industry — Collective Agreement — Section 123 — Strike - Union bound by 
provincial agreement seeking supplementary local agreement — Official’s actions 
deemed union’s acts — Direction enjoining official and union issuing 


RE COMSTOCK INTERNATIONAL LTD.; U.A. LOCAL 593 ........ (June) 
Construction Industry — Constitutional Law — Work performed on international bridge — 

Whether under provincial jurisdiction 

THE ANDERSON CO.; RECARPENTERS UNION, LOCAL 1669 .... (Nov.) 


43 


344 


1017 


A be! 


595 


1131 


985 


729 


503 


1033 


44 


Construction Industry — Duty of Fair Representation — Section 79 — Welfare trust fund 
established to pay OHIP and insurance premiums on behalf of members — Welfare 
fund did not pay premiums after employee resigned from membership — Employees 
no longer in bargaining unit represented by respondent trade union — Section 60 not 
available to employees. 


BRICKLAYERS INDEPENDENT UNION, LOCAL 1; RE INTERNATIONAL 
UNION OF BRICKLAYERS, LOCAL 2; RE LABOURERS’ INTERNA- 
TIONAL UNION OF NORTH AMERICA, LOCAL 506 .............. (Apr.) 


Construction Industry — Jurisdictional Dispute — Complaint relating to work associated 
with laying underground cable — Relevant criteria reviewed 


K-LINE MAINTENANCE & CONSTRUCTION LIMITED; RE LABOURERS 
UNION, LOCAL 183; I.B.E.W., LOCAL 353; UTILITY CONTRACTORS’ 
ASSOCIATIONS ETAL bataeetetien te = aheren ase ee ae eee (Dec.) 


Construction Industry — Parties — Practice and Procedure — Proper parties to an applica- 
tion under section 135 of the Act. 


HARBRIDGE & CROSS LTD.; RE CARPENTERS DISTRICT COUNCIL OF 
TORONTO 11'0555 Oe le DR Cy ene ee omen SR (Apr.) 


Construction Industry — Related Employer — Two companies separately owned by hus- 
band and wife — Business under common direction or control — Potential erosion of 
bargaining rights considered 


KUSTOM INSULATION LTD.; RE ASBESTOS WORKERS, LOCAL 95 
ee Re ns Pera an Me OES ere oe Pe wm 2 ee one Bo One Ge (June) 


Construction Industry — Related Employer — Section 112a — Allegation that related em- 
ployer in violation of collective agreement — Alleged incident occurring prior to ef- 
fective date of Board declaration — Whether entitled to relief — Interpretation of 
clause purporting to bind firms or companies incorporated by party to agreement. 


ENGLISH & MOULD.LIMITED; REIUA+ LOCAL 46 he eee oe (Apr.) 


Construction Industry —- Termination —- Whether employees not at work on day of applica- 
tion for termination may file application 


LAKEVIEW SHEET METAL (ORILLIA) LIMITED; RE G. W. GILBERT; 
C.L.A. Gist siti neuen ooh ce eee aie Soe te ener aor ae (June) 


Damages — Adjournment — Construction Industry — Union seeking adjournment due to 
unavailability of counsel— Board refusing adjournement — Union contravening man- 
power mobility provisions of province-wide agreement — Damages assessed at 
$49,789.35 against Union 


RE AVENUE STRUCTURES ET AL; CARPENTERS UNION, LOCAL 18; 
O.G.CiAvcs..4 Sait as eeaeash bees Seton eee er pea (Nov.) 


Damages — Collective Agreement — Duty to Bargain in Good Faith — Interference in the 
Trade Union —- Company violating several provisions of Act — Offering voluntary re- 
vocable check-off of dues - Whether maintaining minimum statutory position on 
union security bargaining in bad faith - Broad remedial order issuing - Damages 
awarded to Union and Employees 


RADIOSHACK: RE UtSthWaAl 0s re ee oe ees ee (Dec.) 


278 


1185 


315 


534 


301 


537 


1036 


1220 


Discharge — Arbitration — Section 112a — Senior employee assigned light work after injury 
pursuant to collective agreement — Employer laying off senior employee due to lack 
of work — Decision based on ability to do available work — Collective agreement si- 
lent with respect to seniority. 


COSTAIN LIMITED; RE LABOURERS’ INTERNATIONAL UNION OF 
NORTH AMERICARLOCAL 18370... dar cuulerseem™ ovens G0. bette: (Apr.) 


Discharge — Arbitration — Discharge for improperly “‘brassing out” when leaving con- 
struction project — Seriousness of offence considered — Whether mitigating factors 
present 


FOSTER WHEELER LIMITED; RE LABOURERS’ UNION, LOCAL 1089 
AU ap cE AN SEARS EDN hte RS Soe hs Ril, RONEN MEY, ooh cleh eT pausedidis = Seater’ (Dec.) 


Discharge — Certification - Charges - Membership Evidence — Application under section 
7a — Board must be satisfied that Union has membership strength adequate for col- 
lective bargaining — Form 8 declarant uncertain as to circumstances relating to col- 
lection of initiation fees - Membership evidence rejected —- Employees active union 
organizers — Discharged shortly after refusing to sign anti-union petition — Failure of 
employer to satisfy burden of proof. 


CANTOR BAKERIES; RE CANADIAN FOOD AND ASSOCIATED SERV- 
TESSMUINTECIN he ne CRE NORE Rey ee nee eee (Apr.) 


Discharge — Certification — Charges — Section 79 - Employer misconduct occurring well 
after the organizing drive by the Union — Whether grounds for application of section 
7a — Discharge for striking a patient — Abuse of patient not established — Failure of 
employer to satisfy Board that discharge not motivated by anti-union sentiment. 


ALGOMA HOME FOR THE AGED; RE C.U.P.E.; RE LOIS CAMPBELL 
ee ie tne Oe ere errs, etn) Eesha es Reet Nad Clgucsiol suerte snake maou (Apr.) 


Discharge for Union Activity —- Charges — Change in Working Conditions - Company im- 
plementing lay-off following departmental seniority and skill and ability - Employer 
advising union of impending action — No anti-union motive 


DEACON BROTHERS LIMITED; RE UNITED GARMENT WORKERS OF 
ARIE RIG AR Ome ana etme eh oh) Avs SIP OUP Arh el (Oct.) 


Discharge — Charges — Section 61 — Employer advising employees to join union or be 
discharged — Union assisting employer — No collective agreement in operation — 
Employer and Union violating Act — Both jointly liable for compensation 


PURPLE HEART FILM CORPORATION; RE J. BRADETTE AND H. ROSE- 
ARNE TVA ales cE eee ctr: 6 eee ce ee Te eRe cette aver Mic 8. a aio, (Sept.) 


Discharge for Union Activity — Certification — Construction Industry - Employer laying 
off union members and sub-contracting work — Whether violation of section 56 — No 
employees remaining in bargaining unit as a result of employer conduct — Unlawful 
conduct destroying normal certification process — Whether section 7a applicable. 


DR. HILLERS PEPPERMINT CANADA LIMITED; RE INTERNATIONAL 
UNION OF BRICKLAYERS AND ALLIED CRAFTSMEN, LOCAL4 . (May) 


45 


294 


1160 


281 


269 


931 


900 


Ye) 


46 


Discharge for Union Activity - Employee — Parties — Section 79 — Whether supervisor en- 
titled to relief under sections 58 and 79. 


T.I.A. LIMOUSINE OPERATORS ASSOCIATION; REG.F. D’ERI_ .. (Aug.) 


Discharge for Union Activity - Employee — Security Guard — Strike - Guards employees 
under The College’s Collective Bargaining Act - Employer dismissing guards and 
sub-contracting work after guards engaged in legal strike — Collective agreement ex- 
pressly granting right to subcontract — Whether dismissals violations of Act 


HUMBER COLLEGE OF APPLIED ARTS AND TECHNOLOGY; RE 
O:P.S BU cin cides Boeke een oe Bhar cs eee ene eee (June) 


Discharge for Union Activity - Employer intending to gradually eliminate bargaining unit 
jobs — Employees refusing to co-operate after issuance of ‘“‘no-board” report — 
Employer changing policy and terminating all bargaining unit employees — Whether 
anti-union motive — Whether discharged for exercising rights under Act 


CENTRAL PARK LODGES OF CANADA; RES.E.I.U., LOCAL 210; GROUP 
OFPEMPLOVEES) erciges ages Ge ee eee (Dec.) 


Discharge for Union Activity - Employer removing vocal union supporters from unit after 
union losing certification vote - Employer lawfully communicating with employees 
during campaign — Board directing Employer to distribute Board’s decision ordering 
reinstatement of grievors 


WYETH DEED. : REO... SA Wel Ue oa waar. Boe aa ee re (Dec.) 


Discharge for Union Activity - Employer laying off and later terminating active union 
supporter and member of negotiating committee - Employer advancing business 
reasons for action— Whether anti-union motive for company’s action 


BAYLY ENGINEERING LED? REI.B EW. LOCAL 00M wee (Nov.) 


Discharge for Union Activity - Employer alleging discharge caused by grievor’s confron- 
tation tactics — Grievor known supporter of trade union movement — No active trade 
union activity on employer’s premises — Complaint dismissed 


W.C. WOOD COMPANY LIMITED; RET.W: LANGFORD ~.......- (Dec.) 


Discharge for Union Activity — Grievor junior employee with poor work record — 
Employer advancing credible reasons unrelated to union activity for discharge — 
Presence of anti-union animus considered but not determinative of issue 


MAKITA POWER TOOLS CANADA LTD.; RER.C.I.U., LOCAL 206 (Oct.) 


Discharge for Union Activity — Laid off for lack of work — Grievor never joining trade 
union — No evidence of union activity. 


RE LOCAL 343, O.P.E.I.U.; LABOURERS’ UNION, LOCAL 1089 .... (May) 


Discharge for Union Activity — Section 79 — Anti-union animus admitted — Compelling 
economic evidence adduced supporting employer’s explanation of lay-off — Union 
organizers not laid off— Application dismissed 


SUPERIOR GLOVE WORKS LIMITED; RE CANADIAN UNION OF BREW- 
ERY: WORKERS #6 Sie, eee ele ee (July) 


810 


520 


1145 


1311 


1047 


1296 


998 


410 


714 


Discharge for Union Activity — S-79 — Board finding discharge not motivated by anti- 
union considerations — Complaint dismissed. 


BARNESRESTHOME RESEIU. |. 2 > ae eee (Feb.) 


Discharge for Trade Union Activity — S-79 - Employee discharge not motivated by anti 
union animus — Complaint dismissed. 


TOR CANADA RE UNITED STEELWORKERS Coven a asa aegis oc (Mar.) 


Discharge for Union Activity — Section 79 — Employer alleging discharge for cause — 
Employer unaware of union activity — No evidence of anti-union animus — Grievor 
not union organizer but only member — Complaint dismissed. 


ST. RAPHAEL’S NURSING HOMES LIMITED; RE S.E.1.U., LOCAL 204 
sic hie onic Set agin RAB Rae RO ee Aura a ha re a Ore ae a Rn eR ae (May) 


Discharge for Union Activity — Section 79 — Failure to adduce evidence relating to man- 
agement’s knowledge of grievor’s union activity prior to discharge — Whether cir- 
cumstances surrounding discharge sufficient to find anti-union animus 


GENERAL FOAM AND CUSHION; RE UNITED RUBBER, CORK, LINO- 
LEUM AND PLASTIC WORKERS OF AMERICA  ............0055: (June) 


Discharge for Union Activity — Section 79 — Lay-off date critical to certification 
application — Anti-union motive behind advancing lay-off date — Actual lay-off not 
violating Act - Compensation for work lost between actual and original lay-off dates 


TILLOSTON-SEKISUI PLASTICS LIMITED; RE LABOURERS’ UNION, 
OCT Soak ne ean et eae hen | ae (Oct.) 


Discharge — Strike - Employer discharging grievor during lawful strike - Grievor attempt- 
ing to damage company property — Whether activity lawful — No anti-union motive 
established 


REHAU PLASTIKS LTD.; RE MOLDERS AND ALLIED WORKERS UNION 
eee ee rarer eens Ot luc in Wetipese ph hgehay sort ar (Nov.) 


Discharge for Union Activity - Grievor honouring picket line established by other bar- 
gaining unit - Encouraging others to honour picket line - Whether Grievor’s activity 
protected by The Colleges Collective Bargaining Act - Whether Grievor engaging in 
lawful union activity 


DMR AWC ORL BOE RE. O:P. Ss, bo Wig vkeveiet bier arcs nin crshy ¢. Mee (Nov.) 


Duty to Bargain in Good Faith — Arbitration — Lock-Out — Strike — Subsequent interest ar- 
bitration imposed by section 34c award — Whether eliminating right to lock 
out/strike — Whether interest arbitration may be perpetual — Attempting to resile 
from arbitration process — Whether breaching duty to bargain in good faith. 


THE GREY-OWEN SOUND HEALTH UNIT; REOWN.A. ........0-. (Aug.) 


Duty to Bargain in Good Faith — Bargaining Rights — Jurisdictional Dispute — Purpose of 
section 81 reviewed — Bargaining to impasse over work jurisdiction — Resorting to 
economic sanction over work jurisdiction bargaining in bad faith. 


TORONTO STAR NEWSPAPERS LIMITED; RE G.A.I.U., LOCAL 35-P; 
PRINTING AND GRAPHIC COMMUNICATIONS UNION NO.N-1_ .. (Aug.) 


47 


64 


259 


435 


514 


1027 


1104 


1077 


751 


811 


48 


Duty to Bargain in Good Faith — Collective Agreement — Damages — Interference in the 
Trade Union —- Company violating several provisions of Act — Offering voluntary re- 
vocable check-off of dues - Whether maintaining minimum statutory position on 
union security bargaining in bad faith - Broad remedial order issuing - Damages 
awarded to Union and Employees 


RADIO SHACK; REUiS.W Ags oe. 3. oo paconse. «er enel eutne ake) alot saat? oe er (Dec.) 1220 


Duty to Bargain in Good Faith — Collective Agreement - Memorandum of agreement 
ratified but not signed by trade union — Whether collective agreement existing — 
Whether failure to sign bargaining in bad faith 


RE LAKE ONTARIO STEEL COMPANY LIMITED; UNITED STEELWORK- 
ERS, ,LOGAL 6571 oceans oie ae Sele ees Clee Aad otek ane te ete (July) 671 


Duty of Bargain in Good Faith — Collective Agreement — Union rejecting final offer and 
striking — Final offer not formally withdrawn — Union subsequently accepting final 
offer — Whether collective agreement — Whether employer bargaining in bad faith by 
refusing to sign agreement 


THE TORONTO JEWELLERY MANUFACTURERS’ ASSOCIATION; RE 
AMALGAMATED JEWELRY WORKERS’ UNION, LOCAL 33 ....... (July) 719 


Duty to Bargain in Good Faith - Employer and Union negotiating for three years — Union 
seeking arbitration resolution to resolve impasse — No meetings for one year — Union 
making concessions and seeking further meeting - Employer refusing to meet — 
Whether violating section 14 


WELLINGTON-DUFFERIN-GUELPH HEALTH UNIT; REO.N.A. ..(Nov.) i 


Duty to Bargain in Good Faith — Bargaining Rights — Jurisdictional Dispute — Whether de- 
mand to amend scope of established bargaining rights is bargaining in bad faith — 
Whether work jurisdiction and bargaining rights are synonymous — Claim of work 
jurisdiction properly asserted by section 81 application. 


TORONTO STAR NEWSPAPERS LIMITED; RE G.A.I.U., LOCAL 35-P; 
PRINTING AND GRAPHIC COMMUNICATIONS UNION NO. N-1 .. (May) 451 


Duty to Bargain in Good Faith — Section 79 — Union agreeing to recommend settlement 
for ratification in belief that settlement comparable to settlement in related company 
— Settlement similar but not identical —- Union subsequently having second thoughts 
and declining to recommend ratification — Union’s conduct ill advised but in circum- 
stances not improper 


INDALLOYADIVISION OF INDAE EID] RE.USW Awa haere (Jan.) 35 


Duty to Bargain in Good Faith — S-79 - Whether employer’s submission of package pro- 
posal for settlement constitutes illegal ““‘Boulwarism”’ — Whether employer improp- 
erly bargaining directly with employees — Complaint dismissed. 


THE CITIZEN; RE OTTAWA NEWSPAPER GUILDS re area (Mar. ) 177 


Duty of Bargain in Good Faith — Union giving oral undertaking prior to conciliation 
meeting — Employer demanding written undertaking before tabling proposals — 
Union refusing to execute document — Whether Union or Employer bargaining in 
bad faith — Relevant principles reviewed 


RE FASHION CRAFTS KITCHENS INC.; CARPENTERS UNION, LOCAL 
slUor 9.) Sede ce a ee hae, Pees (Oct.) 


Duty of Fair Representation — Accreditation — Construction Industry — Section 79 - 
Employers alleging Employer Bargaining Agency contravening duty of fair repre- 
sentation by misleading complainants —- Employers seeking special status for Sarnia 
contractors — Bargaining objective dropped during negotiations — No violation of 
duty of fair representation established 


RE DOMINION MAINTENANCE LIMITED, ET AL; GHE O.P.C.A., THE 
ACCOUSTICAL ASSOCIATION, I.S.C.A., K. EDGAR, ET AL, PAINTERS 
CINIONSEOCA TS SO BITVAL 2s Gein peor oe ani at bce ete ne sii (Oct.) 


Duty of Fair Representation — Arbitration —- Employee waiting five years for arbitration — 
Delay attributable to priority ranking and numbers of unresolved grievances - 
Whether delay in arbitration process violation of section 60. 


DOUGLAS AIRCRAFT LTD.; RE B.E. KERBER; U.A.W., LOCAL 1976 
olen ieiss AS ee, hE Oe aS OT bane rene ee (Aug.) 


Duty of Fair Representation — Arbitration - Whether employee has absolute right to de- 
mand arbitration — Whether settlement of grievance dispensing with arbitration for 
future infractions unlawful — Allegations against employer alone not founding sec- 
tion 60 violation 


CHRYSLER CANADA LTD.; RE RANDY HUNTER; U.A.W. ........ (July) 


Duty of Fair Representation — Collective agreement providing hiring hall procedure — 
Actions complained of not occurring during currency of collective agreement — 
Whether violation of section 60a — Whether onus on respondent union to disprove 
allegations | 


LABORERS, UNION, LOGAL 247; REJORGEMENACHO jcc. Sansa: (July) 


Duty of Fair Representation — Construction Industry — Section 79 — Welfare trust fund 
established to pay OHIP and insurance premiums on behalf of members — Welfare 
fund did not pay premiums after employee resigned from membership — Employees 
no longer in bargaining unit represented by respondent trade union — Section 60 not 
available to employee. 


BRICKLAYERS INDEPENDENT UNION, LOCAL 1; RE INTERNATIONAL 
UNION OF BRICKLAYERS, LOCAL 2; RE LABOURERS’ INTERNA- 
TIONAL UNION OF NORTH AMERICA, LOCAL 506 .............. (Apr.) 


Duty of Fair Representation - Employee quitting and seeking reinstatement 18 months 
later — Union refusing to process grievance — Disbelief of grievor and delay basis for 
refusal — No violation of section 60 


MASSEY-FERGUSON INDUSTRIES LIMITED; RE C.M. SOJKA; U.A.W., 
BOOT SO ee er er eae 3 Cote Bad Huet ai Raps, odleys eh eae sah wks “ay iy (Oct.) 


49 


967 


940 


745 


618 


675 


278 


1005 


50 


Duty of Fair Representation — Evidence — Practice and Procedure — Incident giving rise to 
complaint occurring eight months before filing - Whether extreme delay barring 
hearing on merits —- Complainant tendering evidence of five years of alleged non-rep- 
resentation by union — Whether admissible. 


CONCRETE CONSTRUCTION SUPPLIES; RE D. H. O’KEEFE; TEAM- 
STERSBINION; LOGAL S80 csive lene en ep (Aug.) 


Duty of Fair Representation — Grievor not truthful with Union — Union’s relationship 
with employer considered — Union membership deciding not to file grievance against 
discharge — Whether acting arbitrarily 


THE REGIONAL MUNICIPALITY OF DURHAM; REB. KITZOV;C.U.P.E., 
LOCAIN1I64 oy fobs lin) Agua Se 0 atl ced ea eee oe (Dec.) 


Duty of Fair Representation — Trade Union — Refusal to refer grievance to arbitration — 
Grievor brought earlier allegations of misconduct against union officials participat- 
ing in decision — Reasonable apprehension of bias not section 60 test — Refusal to 
proceed to arbitration reasonable. 


VISION ’74 NURSING HOME; RE RACHELLE RICHARDS; C.L.A.C. 
ee eee ee Cary Be ar ately Te Ny ae Re a a LRN SN a (May) 


Duty of Fair Representation — Practice and Procedure — Board barring portion of com- 
plaint due to extreme delay — Delay considered in determining appropriate relief 


IRVING POSLUNS SPORTSWEAR; RE G. MAGLASIS AND G. PAPOUT- 
SIS 3 TDG Was sa a ic ors oe aang eset a ea oe (Oct.) 


Duty of Fair Representation — S-79 — Employees engaging in wildcat strike — Grievor 
among those disciplined — Union settling outstanding grievances — No reason to be- 
lieve grievor’s case more likely to be successful than others — Union’s decision not to 
proceed to arbitration held not to be arbitrary. 


WALKER EXHAUSTS ETD: RE.FRED VINCENT ET AVI (Feb.) 


Duty of Fair Representation — S-79 — Union signing agreement creating wage differential 
between permanent and summer student employees — Agreement signed when no 
students employed — Change proposed by employer and union deciding to accept 
package and declining to strike on this issue — No breach of section 60 found. 


JAMES. MASON: RE CURE Locals ie tidus) att ate ee ee (Feb.) 


Duty of Fair Representation — Section 79 — Union effecting written settlement of 
grievance — Language of written settlement imperfectly expressing union’s intention 
— Board refusing to reopen and arbitrate matter already settled —- Union conduct in- 
dicating error in judgement only — Conduct not arbitrary discriminatory or in bad 
faith 


JOHNADEMA, RE CALC A. Ce bea eee PERT I OR eC (Jan.) 


Duty of Fair Representation — Union acting according to membership wishes — 
Complainant suspended from membership — Union’s internal procedure not affect- 
ing fair representation of complainant — No violation of section 60 


INCO METALS CO.; RE CLARK MILLAIRE; CANADIAN GUARDS ASSO- 
CIATION LOCAT/105, aa 2 aa ee (Nov.) 


739 


127 


460 


986 


144 


116 


1090 


Duty of Fair Representation — Union refusing to pursue discharge grievance — Seeking un- 
successfully to negotiate reinstatement with company — Whether conduct 
“arbitrary” — “Arbitrary” defined 


DE HAVILLAND AIRCRAFT OF CANADA LIMITED; RE M. R. REEDER; 
OSes Wie Ge O11 929 bell ida tome i es ok Wine eae le lw Sek ge Fuca a ah eae eo (Oct.) 


Duty of Fair Representation — Union refusing to process discharge grievance to 
arbitration — Decision partly based on credibility of grievor —- Whether violation of 
section 60 


ROLLAND INC.; RE J. LAZAROU; PRINTING SPECIALTIES, LOCAL 466 
sy Sag Sat tea Sd at uh iota Re gah eh ann (Dec.) 


Duty of Fair Representation — Union withdrawing grievance on assumption that grievor 
not returning to Canada — Union displaying ‘‘not caring”’ attitude — Board ordering 
arbitration of grievance 


CONSUMERS GLASS COMPANY LTD.; RE K. S. SAMRA; LOCAL 200, 
Gif Sora NCE RAMIOWORKERS Toc Mana 8 wal cus Ge tees cay © (Sept.) 


Duty of Fair Representation — Union refusing membership to employees legally required 
to cross picket lines - Union intending to punish employees honouring collective 
agreement or forcing settlement of jurisdictional dispute — No valid collective objec- 
tive by discriminating against complainants — Whether improper collective objective 
forming basis of section 60 violation 


GREAT LAKES FOREST PRODUCTS LIMITED; RE PATRICK GAIN AND 
Bran TSN EI DBs Woe LOCALDTSO5 6 6 tans sis piste csieies es Ne ars ace: 6 (July) 


Duty of Fair Representation — Verbal agreement between employer and union — Grievor 
seeking relief contrary to verbal agreement — Union settling grievance seeking main- 
tenance of credibility with employer — Valid collective objective paramount to griev- 
or’s interest — No violation of section 60. 


ee Were OCA 40 R E38 CICA RE ie ois, ohh: auclele «shoals Seti mns (Sept.) 


Duty of Fair Representation —- Whether Union’s determination of issue perverse — Union 
acting arbitrarily - Union and Employer directed to process grievance 


THE CORPORATION OF THE COUNTY OF HASTINGS; I.U.0.E., LOCAL 
UTES IES Ton DEN GM ENSM BL Gf OAS) ied Spe eae monet ys eR rt eek Ue nee re (Nov.) 


Employee — Appropriateness — Bargaining Unit — Construction Industry — Employer 
using dependent contractors — Board describing bargaining unit by referring to de- 
pendent contractors working as carpenters. 


CENTURY FLOORING LIMITED; RE UNITED BROTHERHOOD OF CAR- 
BEN Te RON OLN ER SOTA RICA. foie oes Big es cial tn sanie. «oct (Aug.) 


51 


959 


1287 


861 


651 


915 


1072 


737 


a2 


Employee — Bargaining Unit — Natural Justice - Board determining four persons within 
job classification employees under Colleges Collective Bargaining Act without preju- 
dice to status of eighteen other persons in same classification - Union and Employer 
subsequently agreeing to include entire classification in bargaining unit — Eighteen 
persons objecting to inclusion requesting re-hearing — Whether objectors directly af- 
fected by first decision — Whether failure to give notice to objectors denial of natural 
justice. 


ALGONOUIN COLLEGE; REO. PIS 7B iira.a, ar, facets aye tete tet ate tees (May) 


Employee — Certification — Constitutional Law — Employer providing maintenance serv- 
ices to Federal Government air traffic controller training school — Whether Federal 
Government real employer —- Whether employees falling within Federal jurisdiction 
over aeronautics 


THE. TOWER COMPANY (196))iEEDRE U-AvLOCALS19 tae. (June) 


Employee — Certification —- Employee exercising a degree of independent decision making 
authority but insufficient for finding of managerial 


PEEL MANOR HOME FOR THE AGED: RE O°N7AG ue ee ea eee (Jan.) 


Employee — Certification —- Effect of 25 year old finding that subject persons are 
managerial — Whether evidence confined to changes in duties and responsibilities — 
Whether facts demonstrate managerial status 


CANADIAN GENERAL ELECTRIC LTD.; RE I.U.E. LOCAL 599 ET AL 


Employee — Certification — Trade Union Status - Commencing business and insuring fu- 
ture employment objects of association — Employers eligible for membership — 
Whether association is trade union 


NIAGARA VETERAN TAXI; RE NIAGARA FALLS CO-OPERATIVE TAXI 
OWNERS ASSOCIATION 7 ote, eee (Sept.) 


Employee — Certification — Personnel supply company providing workers to Respondent — 
Whether Respondent or personnel company employer 


RALSTON PURINA CANADA INC.; RE TEAMSTERS LOCAL 419; INTER- 
NATIONAL PERSONNEL LTD.; AMERICAN FEDERATION OF GRAIN 
MILLERS" $58 sco snicnecscsises (ee eee as Sea ae (June) 


Employee — Certification — Petition — Practice and Procedure — Reconsideration — Form 5 
posted four days before expiry of terminal date — Objecting employee requesting ex- 
tension of terminal date — Sufficient notice given — Counsel subsequently retained re- 
questing reconsideration of refusal to extend — Representations made or could have 
been made at first hearing — Shift supervisor not affecting employment relationship 
nor deciding policy — Acting as conduit for work assignments — Not managerial. 


THAMES STEEL CONSTRUCTION LTD.; RE LABOURERS’ UNION 
TOCA TS 1 837 garesys antssacd to hgces ects Mie oer aan ae (May) 


366 


583 


ey 


12 


889 


552 


440 


Employee — Certification — Practice and Procedure — Representation Vote — Ballots in 
English - Employees requesting ballots in French after vote counted — Whether Di- 
rector employee — Not exercising managerial function 


LAURENTAIN UNIVERSITY OF SUDBURY; RE LAURENTIAN UNIVER- 
SITY FACULTY ASSOCIATION: GROUP OF EMPLOYEES: 3.2 2.-2:: (July) 


Employee — Certification — Truck drivers purchasing equipment under a hire/purchase 
agreement and agreeing to perform transport work exclusively for the vendor/con- 
tractor found to be dependent contractors. 


WESTERN DISPATCH INC.; RE TEAMSTERS UNION LOCAL 938 .. (Apr.) 


Employee — Certification — Whether subject persons are dependent contractors. 
IN DUSMIN EIMITED: RE TEAMSTERS COCA 2307. own aces a sa ees (Mar. ) 


Employee — Certification — Whether taxi drivers and owners dependent contractors — 
Whether owning more than one taxi or occasionally hiring replacements affecting 
dependent contractor status 


BLUE LINE TAXI LTD.; RE ONTARIO TAXI ASSOCIATION, LOCAL 1688 
Dele SiR (8. oe arg Cen ee Res Ca ee) Gee ne ae ey (Nov.) 


Employee — Determining managerial exclusion in scientific and profession engineering 
context 


SPAR AEROSPACE PRODUCTS LTD.; RE SPAR PROFESSIONAL AND 
ALLIED TECHNICAL EMPLOYEES’ ASSOCIATION; GROUP OF 
ENERO EE Gt ai Mr tee Marana OS nc Mad earner cunts: 2a) (July) 


Employee — Discharge for Union Activity — Parties — Section 79 —- Whether supervisor en- 
titled to relief under sections 58 and 79. 


T.I.A. LIMOUSINE OPERATORS ASSOCIATION; REG.F. D’ERI .. (Aug.) 


Employee — Discharge for Union Activity — Security Guard — Strike - Guards employees 
under The College’s Collective Bargaining Act — Employer dismissing guards and 
subcontracting work after guards engaged in legal strike — Collective agreement ex- 
pressly granting right to subcontract — Whether dismissals violations of Act 


HUMBER COLLEGE OF APPLIED ARTS AND TECHNOLOGY; RE 
RS ie Umer eater ome ee Poh non ey eg ee woe: au oleaimyes [pons t ou ae won a: (June) 


Employee — Knowledge of pending terminations and amounts budgeted for projected 
wage increase — Whether employee under The Colleges Collective Bargaining Act 
Sie CEAIRG OLUEGE: RE-OtP StEsWas etsepatuste, snes aknoe spsbatmes (Nov.) 


Employee — Line-foreman duties and responsibilities considered — Whether managerial 


THE CHATHAM HYDRO-ELECTRIC SYSTEM; RE LOCAL 636, I.B.E.W. 
eo ic PrN mesa ein wna tha Nba yh ssl narra egesvaeal genes Gnd one'd (Sept.) 


Employee — Reference — Confidential and managerial exclusions under The Colleges Col- 
lective Bargaining Act, 1975 reviewed — Whether maintenance foreman excluded 
from support staff bargaining unit 


DORIA COLLEGE RE OR Sob): 5 scisrrauswone ayauenmeievel eles a ales. 6 (Oct.) 


53 


672 


362 


213 


1056 


700 


810 


520 


1 


857 


954 


54 


Employee — Reference — Whether transit inspectors are employees. 
TRANSIT WINDSOR; RE AMALGAMATED TRANSIT UNION ..... (Mar.) 


Employee — Section 95(2) — Managerial defined — Effective recommendation test re- 
viewed 


CALEDON HYDRO-ELECTRIC COMMISSION; RE I.B.E.W., LOCAL 636 
ee RU ee ae ee NO PT OAR aR Hmm ON LA tis A aed Ban hes (Oct.) 


Employee — Section 95(2) — Whether employed in confidential capacity in matters relating 
to labour relations — Access to confidential matters not relating to labour relations — 
Whether excluded 


THE CORPORATION OF THE CITY OF OWEN SOUND; RE CUPE, LOCAL 


V1S9. Cake Mb oust Rts, gaaeak cuerel cc UM carac atta penn ee (June) 
Employee — Section 95(2) — Whether foreman exercising managerial functions — Factors 

reviewed. 

CITY OF TIMMINS: RE CU; PE LOCAL ZO Reg anata. wanna. (May) 


Employee — Typing termination notices and employee appraisals - Employer intending to 
place employee in question on company bargaining committee — Whether excluded 
under section 1(3)(b) 


UNITED COMMUNITY FUND OF GREATER TORONTO; RE O.P.E.I.U. 
aS re ee eee Bk eee de ota. © aoe Re ae he LS Be ie era 2 (Dec.) 


Employee — Whether subject employee exercises managerial functions 
OTTAWA CRIPPLED CHILDREN’S TREATMENT CENTRE; RE A.A.H.P. 


Employee — Whether lead hand exercising managerial functions — Criteria reviewed 
REHAU PLASTIKS OF CANADA LTD.; REMOLDERS UNION ..... (Sept.) 


Evidence — Duty of Fair Representation — Practice and Procedure — Incident giving rise to 
complaint occurring eight months before filing - Whether extreme delay barring 
hearing on merits - Complainant tendering evidence of five years of alleged non-rep- 
resentation by union — Whether admissible. 


CONCRETE CONSTRUCTION SUPPLIES; RE D. H. O’KEEFE; TEAM- 
STERS UNION: LOC AT G80.-.741 ly eee ee (Aug.) 


Evidence — Practice and Procedure — Privilege — Witnesses — Witness refusing to answer 
questions revealing confidential information obtained during College of Nurses 
investigation — Information not privileged — Board finding witness committing con- 
tempt in its face — Stated case referred to Divisional Court for punishment 


EXTENDICARE LTD: NORTHYORK:; RE ON] Ag eee oe eee (July) 


Financial Statements — Practice and Procedure — Whether Board requiring complainants 
to exhaust internal union procedure before entertaining complaint 


AMALGAMATED TRANSIT UNION, LOCAL 113; RE B. ALLEN AND W. 
CLEARWATER 25. ...sca0 0 soe ot ee (Oct.) 


262 


924 


549 


313 


1292 


47 


910 


733 


641 


917 


Interference in Trade Union — Certification - Employer threatening to close business if 
union successful — Section 7a applicable 


ROCK HAVEN MOTELS (PETERBOROUGH) LIMITED; RE HOTEL & 
RESTAURANT EMPEOYEESUNION, LOCAL 6044.4 252222005. ..2¢ (June) 


Interference in the Trade Union — Certification - Employer speeches and letters suggest- 
ing lay-offs and shorter hours — Whether section 7a applicable. 


STRATON KNITTING MILES LIMITED; RE A.C.T.W.U.S 00.00... (Aug.) 


Interference in the Trade Union — Collective Agreement — Damages — Duty to Bargain in 
Good Faith - Company violating several provisions of Act — Offering voluntary re- 
vocable check-off of dues - Whether maintaining minimum statutory position on 
union security bargaining in bad faith - Broad remedial order issuing - Damages 
awarded to Union and Employees 


RADIO SHAGKAR Ell: Ss Wi bendtbweeetehs Senin vince tana (Dec.) 


Intermingling — Bargaining Unit — Sale of a Business - Amalgamation of companies giving 
rise to intermingling of employees and integration of operations — Vote ordered. 


LONGYEAR CANADA INC.; RE MACHINISTS LOCAL 2412 ....... (Mar.) 


Jurisdictional Dispute — Arbitration — Construction Industry — Parties — Section 112a — 
Only parties to collective agreement having standing in section 112a proceedings — 
Interveners claiming jurisdictional dispute underlying arbitration proceedings — 
Board deferring to jurisdictional dispute proceedings 


NAPEV CONSTRUCTION LTD.; RE THE TORONTO BUILDING AND 
CONSTRUCTION TRADES COUNCIL AND BRICKLAYERS UNION, 
| CU IEA ee SG, Cer i Pat ly» Cat ee ACA AR a apa ar (Sept.) 


Jurisdictional Dispute — Bargaining Rights — Duty to Bargain in Good Faith — Purpose of 
section 81 reviewed — Bargaining to impasse over work jurisdiction — Resorting to 
economic sanction over work jurisdiction bargaining in bad faith. 


TORONTO STAR NEWSPAPERS LIMITED; RE G.A.I.U., LOCAL 35-P; 
PRINTING AND GRAPHIC COMMUNICATIONS UNION NO. N-1_ .. (Aug.) 


Jurisdictional Dispute — Bargaining Rights — Duty to Bargain in Good Faith — Whether de- 
mand to amend scope of established bargaining rights is bargaining in bad faith — 
Whether work jurisdiction and bargaining rights are synonymous — Claim of work 
jurisdiction properly asserted by section 81 application. 


TORONTO STAR NEWSPAPERS LIMITED; RE G.A.I.U., LOCAL 35-P; 
PRINTING AND GRAPHIC COMMUNICATIONS UNION NO. N-1._ .. (May) 


Jurisdictional Dispute — Board reviewing relevant criteria — Collective agreement and past 
practice favouring complainant — Nature of work and efficiency and economy fa- 
vouring respondent — Whether Board changing work assignment 


BOISE CASCADE CANADA LTD.; RE LOCAL 1330, U.P.ILU. ...... (Sept.) 


Jurisdictional Dispute — Board deferring to impartial joint board although its processes 
may not be as expeditious and effective — Parties bound by collective agreement re- 
quiring reference to IJDB. 


ONTARIO HYDRO; RE PLUMBERS AND IRONWORKERS ....... (Feb.) 


ae) 


559 


801 


1220 


pees) 


886 


811 


451 


850 


124 


56 


Jurisdictional Dispute — Certification — Construction Industry — Possibility of jurisdic- 
tional dispute — No bar to certification — Certification proceedings not determining 
jurisdictional limites in construction industry 


INDUSTRIAL LIGHTING AND CONTRACTING LIMITED; RE LABOUR- 
ERSWUONION (LOCAL 183 eek cere tie iota ce her een te ae (Oct.) 


Jurisdictional Dispute — Construction Industry — Complaint relating to work associated 
with laying underground cable — Relevant criteria reviewed 


K-LINE MAINTENANCE & CONSTRUCTION LIMITED; RE LABOURERS 
UNION, LOCAL 183;° DBE We LOCAL 353;,UTILIT YS CONTRACTORS: 
ASSOCIATION? ET-ALY "e Site 29 SEIS LOC d eI aan is eter pete te (Dec.) 


Lock-out — Arbitration — Consent to Prosecute — Claim for damages arising out of unlaw- 
ful lock-out — Section 84 considered — Board refusing consent to prosecute — Purpose 
of prosecution reviewed 


CAMERON PACKAGING INC. AND H. T. CAMERON; RE CANADIAN PA- 
PERWORKERS'UNION'ILOGAL ISON eee ie. hae ed ee (July) 


Lock-Out — Arbitration — Duty to Bargain in Good Faith — Strike — Subsequent interest ar- 
bitration imposed by section 34c award — Whether eliminating right to lock 
out/strike — Whether interest arbitration may be perpetual — Attempting to resile 
from arbitration process — Whether breaching duty to bargain in good faith. 


THE GREY-OWEN SOUND HEALTH UNIT, RE OUNIAl Ge). aoe (Aug.) 


Lock-Out — Employer moving operations outside geographic scope of union’s bargaining 
rights - Employer sub-contracting work — No express or implied term of employ- 
ment that employer hiring former employees in new location — Whether lock-out 


J... NORMICK INC; RET S/W. LOCAL 95 tae ae eran (Oct.) 


Lock-Out — Employer closing plant and establishing new facility 38 miles away — 
Employer irrevocably terminating employment — Whether offering new employ- 
ment at new plant changing nature of decision to terminate. 


CANADA VALVE LIMITED; RE MOLDERS’ UNION, LOCAL 279 _ ..(Aug.) 


Lock-Out — Parties — Trade Union Status — Application may only be filed by, inter alia, 
trade union — Applicant not constituting itself as trade union — Application dismissed 


PURPLE HEART FILM CORPORATION; RE THE ASSOCIATION OF CAN- 
ADIANFIEM CRAFTS PEOPL Bisa hac ta. er een wear (June) 


Lock-Out — Practice and Procedure — Strike — Application for strike declaration raised in 
reply to lock-out declaration application — Whether permissible — Suspension of em- 
ployment occurring after negotiating committee failing to accept company offer — 
Evidence of refusal to work overtime and production slowdown — Whether motion 
calling for overtime ban contrary to s. 65 — Whether suspension of work lock-out 


CAMERON PACKAGINGING RE GPUS LOCAL IISOU Fe ae (June) 


985 


1185 


614 


fe! 


991 


751 


551 


489 


Membership Evidence — Appropriateness -— Bargaining Unit — Certification - 
Multi-municipal locations with no transfer of employees between municipalities — 
Municipal bargaining units appropriate - Town of Bowmanville now part of larger 
Town of Newcastle —- Town of Newcastle appropriate bargaining unit — Collector 
signing membership cards and receipt without receiving money — Membership evi- 
dence signed by collector rejected - Employee mailing one dollar and membership 
card signed by collector to Union — Union official substituting her name as collector 
— Membership evidence accepted — Full disclosure by Union of irregularities on 
Form 8 viewed favourably by Board in accepting membership evidence. 


FOTOMAT CANADA LIMITED; RE UNITED STEELWORKERS OF 
ERC Nee ee re eee hc on eee a ie (Apr.) 


Membership Evidence — Certification - Charges — Discharge — Application under section 
7a — Board must be satisfied that Union has membership strength adequate for col- 
lective bargaining — Form 8 declarant uncertain as to circumstances relating to col- 
lection of initiation fees - Membership evidence rejected - Employees active union 
organizers — Discharged shortly after refusing to sign anti-union petition — Failure of 
employer to satisfy burden of proof. 


CANTOR BAKERIES; RE CANADIAN FOOD AND ASSOCIATED SERV- 
REE co 1 Nae ed eee or ce oc iart semis: (Apr.) 


Membership Evidence — Certification - Charges — Organizer present during meeting of 
employees — Advising that employees failing to join union would lose jobs — 
Whether employees voluntarily desiring union representation - Membership evi- 
dence given no weight 


CHEMTRUSION INC.; RETEAMSTERS UNION, LOCAL 419 ....... (Dec.) 


Membership Evidence — Certification — Charges — Section 61 — Union suggesting that un- 
less employees joined union their employer would no longer be permitted to con- 
tinue working in the premises of its customer — Threat related to job security — 
Conduct intimidation and in violation of section 61 - Membership evidence reject- 


ed. 
INTERMODAL MARINE SURVEYS LTD.; RE TEAMSTERS UNION 
MEO @A TAOS See ee ee et el Nal aphid de Joey, Ge Bas (Apr.) 


Membership Evidence — Certification - Charges —- Whether collector perceived as “‘boss”’ 
— Advising employees ‘‘join now for $2.00 or pay $150.00 later” - Whether causing 
Board to doubt membership evidence tendered 


BOND STRUCTURAL SEBEL (965) TDi REIS WA. esc ktnce & ona (Dec.) 


Membership Evidence — Certification — Earlier application withdrawn after employer 
filed allegations of non-pay and intimidation — Board’s usual investigation into non- 
pay commenced but not completed — Second application filed supported by fresh 
membership evidence — No allegation of impropriety with respect to fresh member- 
ship evidence — Certification granted. 


LECO INDUSTRIES LIMITED; RE OIL, CHEMICAL & ATOMIC WORK- 
RON TE RIN A TIO IAT INT ON a tires Mires cs) mein eta ai Gauss oyotane hones (May) 


a 


306 


281 


1150 


321 


Wey 


404 


58 


Membership Evidence — Certification - Employee threatening other employee for not 
supporting union — Threat occurring after more than 60% of employees have signed 
cards — Employee neither union official nor collector - Whether Board dismissing 
application —- Whether vote ordered — Whether affecting validity of membership evi- 
dence 


RELIANCE ELECTRIC EIMITED RE US WA we nese eo ieee (Nov.) 


Membership Evidence — Certification — Irregularity in solicitation of membership support 
and collection of required fee resulting in representation vote 


INTERCRAFT INDUSTRIES OF CANADA LTD.; RECARPENTERS. .(Jan.) 


Membership Evidence — Certification — Petition — Objectors alleging purpose of member- 
ship card misrepresented — Allegations of misrepresentations and extortion not 
established by evidence — Employer and objectors discussing opposition to union 


NORCAN DEVELOPMENTS LTD.; RE CARPENTERS UNION; GROUP OF 
EMPLOYEES © §827iad. gastie dae he ee eee ee eee (Dec.) 


Membership Evidence — Certification —- Trade Union Status - Members enrolling prior to 
employment — Whether affecting validity of membership evidence — Constitution 
permitting Board of Directors to accept employees as members — Employees eligible 
for membership 


FORINTEK CANADA CORP.; RE PUBLIC SERVICE ALLIANCE OF 
CANADA: 4:0 etek eel as ee a ek Cee eee (June) 


Membership Evidence — Certification — Trade Union Status - 3 member committee form- 
ing association and signing constitution — Other paying “dues” before constitution 
signed - Committee members acting as officers - No membership documents signed 
— Whether trade union 


COMCO METAL & PLASTIC INDUSTRIES LTD.; RE COMCO EMPLOY- 
EES ASSOCIATION wedi Ae Soe aoe (June) 


Membership Evidence — Certification Representation Vote — Alleged irregularities in 
membership evidence — Union withdrawing application following its own 
investigation — Parent union later submitting new application — No irregularities in 
fresh evidence — Certification granted without vote. 


ONTARIO HOSPITAL ASSOCIATION; REU.A.W. ..............%. (Mar.) 


Natural Justice —- Bargaining Unit - Employee — Board determining four persons within 
job classification employees under Colleges Collective Bargaining Act without preju- 
dice to status of eighteen other persons in same classification —- Union and Employer 
subsequently agreeing to include entire classification in bargaining unit — Eighteen 
persons objecting to inclusion requesting re-hearing — Whether objectors directly af- 
fected by first decision — Whether failure to give notice to objectors denial of natural 
justice. 


ALGONQUIN COLLEGE? RE ©: 2 5 6 a eee eee (May) 
Natural Justice - Board reaching decisions based only on evidence before it and relevant 

jurisprudence. 

THE TOWER COMPANY (1961) LPD:: RE UA FOCAL S19 Faia (Aug.) 


1107 


39 


1217 


509 


498 


242 


366 


832 


Natural Justice — Certification — Parties — Practice and Procedure — Employer alleging de- 
nial of natural justice to employees — Large majority unable to read English — 
Whether employer has standing to make allegation — Whether Board posting in En- 
glish only denial of natural justice 


FEDERATED BUILDING MAINTENANCE COMPANY LIMITED; RE 
CANADIAN FOOD AND ASSOCIATED SERVICES UNION ........ (Oct.) 


Natural Justice — Practice and Procedure — Section 123 — Strike — Cease and desist order 
referring to any person having notice of order — Whether referring to persons not 
parties to proceedings denial of natural justice — Scope of cease and desist orders re- 


viewed 
RE BECHTEL CANADA LTD.; MOORETOWN INSULATION CONTRAC- 
ROR SHADE ESCA LG Rey ae A hale Clie ee Ret Le Ce Ay i ee ore (June) 


Natural Justice — Strike —- Cease and Desist application naming business agent of one local 
— Inadvertently addressed to another local — Board finding named respondent re- 
ceiving adequate notice — Employees not crossing picket lines - Cease and Desist 
Order issuing 


RE MARTIN STEWART CONTRACTING LIMITED; R. ARNOLD; C.L.A.C. 


Parties — Arbitration — Construction Industry — Jurisdictional Dispute — Section 112a — 
Only parties to collective agreement have standing in section 112a proceedings — 
Interveners claiming jurisdictional dispute underlying arbitration proceedings — 
Board deferring to jurisdictional dispute proceedings 


NAPEV CONSTRUCTION LTD.; RE THE TORONTO BUILDING AND 
CONSTRUCTION TRADES COUNCIL AND BRICKLAYERS UNION, 
DEIN Lon LON Ls a Oe CAN eee LT Ge 9 aaa een ent re (Sept.) 


Parties — Build-Up — Certification — Charges — Practice and Procedure — Intervener alleg- 
ing collusion and fraud upon Board by Applicant and Respondent — Whether inter- 
vener has status to intervene — Applicant and Respondent agreeing present employ- 
ees representative sample — Board not accepting parties’ agreement — Board 
directing further hearing 


DOMCO FOOD SERVICES LIMITED; RE HOTEL AND RESTAURANT 
EMPLOYEES UNION ;LOCAD254: R.C.L-U FLOCAL 409) urs). sks (Oct.) 


Parties — Discharge for Union Activity - Employee — Section 79 —- Whether supervisor en- 
titled to relief under sections 58 and 79. 


T.I.A. LIMOUSINE OPERATORS ASSOCIATION; REG.F. D’ERI ..(Aug.) 


Parties — Lock-Out — Trade Union Status — Application may only be filed by, inter alia, 
trade union — Applicant not constituting itself as trade union — Application dismissed 


PURPLE HEART FILM CORPORATION; RE THE ASSOCIATION OF CAN- 
ADIAM PEE CIVARIS IRE ORL Fe \.esicrsmasanecsnaretihe berate aiens arora e oeeteantts (June) 


59 


974 


473 


874 


886 


937 


810 


St 


60 


Parties — Practice and Procedure — Termination — Collective agreement describing two 
units — Termination application filed by full-time employees — Petition supporting 
application signed by both full and part-time employees — Whether application made 
in respect of one or both units — Whether signatories to petition are parties to termi- 
nation application 


ST. MICHAEL’S SHOPS OF CANADA LIMITED; RE P. BARTA AND L. 
MAYER? R.C:EUS LOCAL 206 Fa el tans eres ate cien nr tens Pelt ater gar (Oct.) 


Petition — Certification — Circulation by lead hands on company premises — Whether ex- 
pressing voluntary opposition. 


QUALITY CIRCUITS MANUFACTURING LIMITED; RE INTERNA- 
TIONAL UNION OF ELECTRICAL, RADIO AND MACHINE WORKERS; 
GROUPOF EMPLOYEES. (00 eee (Aug.) 


Petition — Certification - Employee — Practice and Procedure — Reconsideration — Form 5 
posted four days before expiry of terminal date — Objecting employee requesting ex- 
tension of terminal date — Sufficient notice given —- Counsel subsequently retained re- 
questing reconsideration of refusal to extend — Representations made or could have 
been made at first hearing — Shift supervisor not affecting employment relationship 
nor deciding policy-acting as conduit for work assignments — Not managerial. 


THAMES STEEL CONSTRUCTION LTD.; RE LABOURERS’ UNION 
LOCAL. 183 so 3 Fane’ en srebp Qe ate REN eo IS ee ey ea eee (May) 


Parties — Certification — Natural Justice — Practice and Procedure — Employer alleging de- 
nial of natural justice to employees — Large majority unable to read English — 
Whether employer has standing to make allegation —- Whether Board posting in En- 
glish only denial of natural justice 


FEDERATED BUILDING MAINTENANCE COMPANY LIMITED; RE 
CANADIAN FOOD AND ASSOCIATED SERVICES UNION ........ (Oct.) 


Petition — Certification — Reasonable apprehension identity of employees opposing union 
becoming known to management — Voluntariness of petition suspect 


TERMINAL HOTEL; RE HOTEL & RESTAURANT EMPLOYEES UNION, 
LOCAL /50; GROUP OF EMPEOYV EES screener ieee ae (June) 


Parties — Certification — Reconsideration — Intervener seeking reconsideration not party in 
original proceeding — Intervener not representing any employees in unit — 
Bargaining agent for employees of employer at different location — Whether having 
status to seek reconsideration 


ESB CANADA LIMITED; RE'U'S.W-As U:E,,LOCALOI4 a (Dec.) 


Parties — Construction Industry — Practice and Procedure — Proper parties to an applica- 
tion under section 135 of the Act. 


HARBRIDGE & CROSS LTD.; RE CARPENTERS DISTRICT COUNCIL OF 
TORONTO sce:sssecies,ce0isduncteualese acne oceans cae ean area (Apr.) 


1023 


794 


440 


974 


580 


1156 


313 


Petition — Certification - Membership Evidence — Objectors alleging purpose of member- 
ship card misrepresented — Allegations of misrepresentations and extortion not 
established by evidence - Employer and objectors discussing opposition to union 


NORCAN DEVELOPMENTS LTD.; RE CARPENTERS UNION; GROUP OF 
EMP EONMEES Shy ir sate 6 Ges acre sacks oe g) Oh Chr ioe. : (Dec.) 


Petition — Certification — Plant Manager addressing employees requesting they carefully 
consider certification and expressing disappointment about joining trade union — 
Comments not intimidatory nor coercive — Petition found voluntary change of heart 


GTE SYLVANIA CANADA LIMITED; RE UNITED CEMENT, LIME AND 
GYPSUMWORKERSS?. 18; tF5TINL. EAE AN) Wea tT te (July) 


Petition — Certification — Practice and Procedure —- Document not disclosing opposition to 
Union - Board refusing to admit oral evidence to vary or amend petition. 


FULLER’S RESTAURANT; RE HOTELS, CLUBS, RESTAURANTS, TAV- 
ERNGEMPUOYEES UNION, LOCAL 261 SO, 2) (May) 


Petition — Certification — Practice and Procedure — Form 5 posted less than 2 days prior to 
expiry of terminal date - Employee objector seeking terminal date extension for 
filing petition — Board extending terminal date — Whether petition voluntary expres- 
sion of employees’ wishes 


CTP VICTORIA LID:.; RETEAMSTERS UNION, LOCAL 419). 0.2. (Nov.) 


Petition — Certification — Practice and Procedure — Rule 48 considered — Petition consid- 
ered in exercise of discretion under section 7(2) — Only witness to certain signatures 
failing to testify - Whether petitioners expressing genuine change of heart — No vote 
ordered. 


PEACOCK LUMBER LTD.; RE TEAMSTERS UNION LOCAL 419 ... (May) 


Petition — Certification —- Representation Vote — Objectors failing to appear —- Employer 
seeking representation vote based on petition and small margin of union majority — 
Board refusing to order vote 


DYNAMIC CIRCUITS CORP. LTD.; RE LABOURERS’ UNION, LOCAL 837 
1: & ppekonyctls th 1 SPE OR a Bye ae ad esto RO (Sept.) 


Petition — Practice and Procedure — Termination — Applicant employee wishing to 
withdraw — Other employees at hearing granted status to proceed with application — 
Employer referring employees to lawyer — Employer adivsing employees legal fees 
would be paid by company — Application dismissed. 


SELINGER WOOD LTD.; RE EMERY BAECHLER; CARPENTERS UNION, 
MOONS Ae eee oe a BR LAD (May) 


Petition — Termination — Custody of petition not established from inception to filing - No 
suggestion of management involvement — Difference between termination and cer- 
tification petitions considered 


WESTON BAKERIES LIMITED; RE R. KENT ET AL; TEAMSTERS UNION, 
De ee eine hon darn poeenyecne (Dec.) 


61 


1217 


663 


395 


1069 


423 


868 


434 


1309 


62 


Petition — Termination — Custody of petition significant - Employer involvement in earlier 
petition tainting termination application 


GROVES PARK LODGE; RE C. KILLMAN AND R. LaFORME; C.U.P.E. 
I re Oe ere ete te A Ea Ai bie MS Rea Ne el a et (Sept.) 


Petition — Termination — Evidentiary onus met by applicant — Distinction noted between 
petition filed during certification proceedings and petition filed in support of 
decertification — Petition circulated on company premises and in vicinity of supervi- 
sory personnel — Petition circulated by known union supporters — No evidence of 
management influence — Vote ordered. 


NORTHERN TELECOM CANADA LIMITED; RE PETER BELLION; 
LOCALS31(UE) 3). 85, Cees A ee nee ee (Apr.) 


Petition — Termination — Petition not naming Local — Evidence establishing that employ- 
ees sought decertification of Respondent — Vote ordered. 


DUKE’S HOTEL INC.; RE LOUISE MORIN; LOCAL 756, HOTEL AND RES- 
TAURANT EMPLOYEE SSUNION res oe ae ae oni cer ei ore (Apr.) 


Petition — Termination — Whether voluntary — Whether earlier management influence af- 
fecting voluntariness 


THE HOTEL AND RESTAURANT EMPLOYEES UNION, LOCAL 743; RE 
MARY LOCKWOOD! AA0N2) Ce hea en re art eve (Dec.) 


Practice and Procedure — Appropriateness — Bargaining Unit — Board describing retail 
food store units by stores within municipality 


GORDONS MARKETS; RE CANADIAN FOOD & ALLIED WORKERS 
UNION 175.20 (Sele satogs piste hagee tee) eric eee ie ore ae eee (June) 


Practice and Procedure — Appropriateness — Bargaining Unit - Employer requesting Offi- 
cer’s appointment to establish facts relevant to appropriateness of unit — Facts if 
proved not conclusive of determination — Officer not appointed — Whether single 
municicpal unit appropriate — Many locations and no employee interchange. 


CYBERMEDEIX LIMITED RE ©.P S3E Ue eee eee (Aug.) 


Practice and Procedure — Arbitration — Bargaining Rights — Construction Industry — 
Section 112a — Whether bargaining rights in certificate expanded by agreement — 
Whether bargaining rights restricted to areas where employees working — Whether 
grievance claiming Employer Bargaining Agency assessments carried by union 


proper. 
MACGREGOR CRANE SERVICE LIMITED; RE OPERATING ENGI- 
NEERSMUOCAL 793. 4.4145 5 ole sees aa enn eee (Aug.) 


Practice and Procedure — Arbitration — Section 79 — Complaint originally deferred to 
arbitration — No arbitration hearing on merits - Complainant returning to Board 
after losing at arbitration and in Court — Board proceeding with original complaint 


SOMERVILLE INDUSTRIES LIMITED; RE PHYLLIS BARR; I.C.W.U. 
DS Ler ee ree Pere ier ee nT Op enian tose cohen} 4 (June) 


871 


330 


298 


1172 


a1. 


743 


777 


S10 


Practice and Procedure — Bargaining Unit — Certification — Union requesting all employee 
unit - Employer seeking exclusion of office and clerical employees — No office or 
clerical employees employed — Whether Board granting exclusion of non-existing 
classification. 


FERGUS DISTRICT AMBULANCE SERVICE; REO.P.S.E.U. ...... (Aug.) 


Practice and Procedure — Bargaining Unit — Construction industry — Applicant’s territorial 
jurisdiction differing from Board’s geographic areas — Seeking bargaining unit to 
conform with its jurisdiction — Board not departing from established practice 


NEWMAN BROS. CO. LIMITED; RE LABOURERS’ UNION, LOCAL 506 
TO A = ) Ee ee eerenenas bee eee Ob ioe eee te Riek t eet ate atte (OCT) 


Practice and Procedure — Build-Up — Certification — Charges — Parties — Intervener alleg- 
ing collusion and fraud upon Board by Applicant and Respondent — Whether inter- 
vener has status to intervene — Applicant and Respondent agreeing present employ- 
ees representative sample — Board not accepting parties’ agreement — Board 
directing further hearing 


DOMCO FOOD SERVICES LIMITED; RE HOTEL AND RESTAURANT 
EMPLOYEES UNION, LOCAL 254; R.C.1.U., LOCAL 409 .......... (Oct.) 


Practice and Procedure — Certification — Construction Industry — Union filing Form 54 
after terminal date — Terminal date extended to allow notice to affected persons — 
Not extended to permit late filing of Form 54. 


BAIRD, GERALD E., CONTRACTORS LTD.; RE SHEET METAL WORK- 
ERS BI OOATS4 Aes OL rrnlon iN) dyn odibath pelt eens e AT. sag) (Aug.) 


Practice and Procedure — Certification - Employee — Petition — Reconsideration — Form 5 
posted four days before expiry of terminal date — Objecting employee requesting ex- 
tension of terminal date — Sufficient notice given — Counsel subsequently retained re- 
questing reconsideration of refusal to extend — Representations made or could have 
been made at first hearing — Shift supervisor not affecting employment relationship 
nor deciding policy — Acting as conduit for work assignments — Not managerial. 


THAMES STEEL CONSTRUCTION LTD.; RE LABOURERS’ UNION 
BOCAS ae ee et th eats Mee ah AN Re (May) 


Practice and Procedure — Certification - Employee — Representation Vote — Ballots in 
English —- Employees requesting ballots in French after vote counted — Whether Di- 
rector employee — Not exercising managerial function 


LAURENTIAN UNIVERSITY OF SUDBURY; RE LAURENTIAN UNIVER- 
eITY FACULTY ASSOCIATION; GROUP OF EMPLOYEES ......... (July) 


Practice and Procedure — Certification — Last payment to applicant made more than 6 
months but less than one year prior to application — Board ordering vote 


CHARTERWAYS TRANSPORTATION LTD.; RE THE ASSOCIATION OF 
CHARGERSTOURANDALLIED DRIVERS 9 ci’: Sibta xeon 9 es eee e (Nov.) 


63 


750 


1017 


95) 


729 


440 


672 


1068 


64 


Practice and Procedure — Certification — Natural Justice — Parties - Employer alleging de- 
nial of natural justice to employees — Large majority unable to read English — 
Whether employer has standing to make allegation —- Whether Board posting in En- 
glish only denial of natural justice 


FEDERATED BUILDING MAINTENANCE COMPANY LIMITED; RE 
CANADIAN FOOD AND ASSOCIATED SERVICES UNION ........ (Oct.) 


Practice and Procedure — Certification — Notice of application posted two and one-half 
days prior to expiry of terminal date - Employer seeking extension of terminal date — 
Employer claiming employees had insufficient notice - Whether date extended 


MACDONNELL MEMORIAL HOSPITAL: RE. C:U.P.B: of cen ae: (Oct.) 


Practice and Procedure — Certification — Petition - Document not disclosing opposition to 
Union - Board refusing to admit oral evidence to vary or amend petition. 


FULLER’S RESTAURANT; RE HOTELS, CLUBS, RESTAURANTS, TAV- 
ERN; EMPLOYEES’ UNION, LOCAD 261 ie ate. arte! oe vero ieg ets (May) 


Practice and Procedure — Certification — Petition —- Form 5 posted less than 2 days prior to 
expiry of terminal date - Employee objector seeking terminal date extension for 
filing petition —- Board extending terminal date —- Whether petition voluntary expres- 
sion of employees’ wishes 


C.I.P. VICTORIA LTD.; RETEAMSTERS UNION, LOCAL 419 ...... (Nov.) 


Practice and Procedure — Certification — Petition — Rule 48 considered — Petition consid- 
ered in exercise of discretion under section 7(2) — Only witness to certain signatures 
failing to testify - Whether petitioners expressing genuine change of heart — No vote 
ordered. 


PEACOCK LUMBER LTD.; RE TEAMSTERS UNION LOCAL 419 ... (May) 


Practice and Procedure — Certification — Pre-Hearing Vote — Applicant requesting with- 
drawl after vote — Application dismissed — Six month bar imposed 


THE BRISTOL PLACE HOTEL; RE HOTEL & CLUB EMPLOYEES’ UNION 
LOCATE 299 35 ee Meet: Senet ee, Seen en ecre ne RR neg eg ere eee rei tee eee (June) 


Practice and Procedure — Certification — Pre-Hearing Vote — Applicant seeking to displace 
intervener — Unit applied for broader than unit in agreement between employer and 
intervener — Board ordering two voting constituencies with different choices on 
ballot — Hearing scheduled after vote to determine appropriate unit 


ETHYL CANADA INC:; O.C. & A.W.I.U.; EMPLOYEE ASSOCIATION OF 
ETHY ACR TS eer en eee (Oct.) 


Practice and Procedure — Certification — Second certification application dismissed within 
one month of dismissal of first application —- Whether bar or conditions imposed on 
subsequent applications 


ERIE & HURON BEVERAGES LIMITED; RE BREWERY WORKERS, AF- 
FILIATED WITH TEAMSTERS UNION LOCAL 1000 ) 2222 eee (July) 


974 


996 


305 


1069 


423 


486 


965 


640 


Practice and Procedure — Certification — Timeliness — Application filed one day prior to 
declaration terminating bargaining rights issuing - Whether untimely — Section 


92(3)(a) applied 
NORTHERN TELECOM CANADA LIMITED; RE U.A.W.; U.E.; GROUP 
AT Sa Ue BOB Bd 5h DAS mh oe, a A ae wa BRAD abe NS uli he ye (June) 


Practice and Procedure — Certification - Trade Union Status — Board determining status 
of organization wtihout prejudice to final determination relating to employee status 
— Trade union status dependent upon determination of employee status 


THE GLOBE & MAIL; RE THE ASSOCIATION OF NEWSPAPER AGENTS 
NN re: er ae cae Seen a Ta Ui et Mewes cre art tants Pee Ad (June) 


Practice and Procedure — Charges — Section 79 — Earlier identical complaint dismissed 
after hearing — Issues raised in fresh complaint res judicata — Dismissal without hear- 
ing pursuant to Rule 46 


CONCRETE CONSTRUCTION SUPPLIES; RE D.H. O’KEEFE; TEAM- 
SUERS UNIONALOCAT Gclumaer eeeinne eMac she (Dec.) 


Practice and Procedure — Construction Industry — Parties — Proper parties to an applica- 
tion under section 135 of the Act. 


HARBRIDGE & CROSS LTD.; RE CARPENTERS DISTRICT COUNCIL OF 
CP OTELCINTIVG Solera ty an eta Ps le nor ar Rn ee (Apr.) 


Practice and Procedure — Duty of Fair Representation — Board barring portion of com- 
plaint due to extreme delay — Delay considered in determining appropriate relief 


IRVING POSLUNS SPORTSWEAR; RE G. MAGLASIS AND G. PAPOUT- 
SSRs VOUS Ae OCS at ne ee es lahe ty oii ee ag ws ace ie wdtacg (Oct.) 


Practice and Procedure — Duty of Fair Representation — Evidence — Incident giving rise to 
complaint occurring eight months before filing - Whether extreme delay barring 
hearing on merits — Complainant tendering evidence of five years of alleged non-rep- 
resentation by union — Whether admissible. 


CONCRETE CONSTRUCTION SUPPLIES; RE D. H. O’KEEFE; TEAM- 
BEPRSUNIONSDOGAIUSSO 7 re titer ae wth ess ne cia (Aug.) 


Practice and Procedure — Evidence — Privilege — Witnesses — Witness refusing to answer 
questions revealing confidential information obtained during College of Nurses 
investigation — Information not privileged — Board finding witness committing con- 
tempt in its face — Stated case referred to Divisional Court for punishment 


EXTENDICARE LTD,, NORTH YORK: RE.O.N.A, caee gcc -n--- on. (July) 


Practice & Procedure — Failure to give respondent union notice of vote resulting in new 
vote ordered. 


CASIMIR, JENNINGS AND APPLEBY, CORPORATION OF THE MUNICI- 
PAWityor RE WCABOURERS: LOCAL 493 ono ecind soln k owen (Mar.) 


Practice and Procedure — Financial Statements — Whether Board requiring complainants 
to exhaust internal union procedure before entertaining complaint 


AMALGAMATED TRANSIT UNION, LOCAL 113; RE B. ALLEN AND W. 
ERR VATE on penny Ree hoa Shaan eee el (Oct.) 


65 


544 


a7 


1152 


313 


986 


739 


641 


204 


OFF, 


66 


Practice and Procedure — Lock-Out — Strike — Application for strike declaration raised in 
reply to lock-out declaration application — Whether permissible — Suspension of em- 
ployment occurring after negotiating committee failing to accept company offer — 
Evidence of refusal to work overtime and production slowdown — Whether motion 
calling for overtime ban contrary to s. 65 —- Whether suspension of work lock-out 


CAMERON PACKAGING INC.; REC.P.U. LOCAL 1150 ........... (June) 
Practice and Procedure — Natural Justice — Section 123 — Strike — Cease and desist order 


referring to any person having notice of order —- Whether referring to persons not 
parties to proceedings denial of natural justice —- Scope of cease and desist orders re- 


viewed 
RE BECHTEL CANADA LTD.; MOORETOWN INSULATION CONTRAC- 
TORS: LT DJET A Lire See Cee ee ee ee ee (June) 


Practice and Procedure — Parties - Termination — Collective agreement describing two 
units — Termination application filed by full-time employees — Petition supporting 
application signed by both full and part-time employees — Whether application made 
in respect of one or both units — Whether signatories to petition are parties to termi- 
nation application 


ST. MICHAEL’S SHOPS OF CANADA LIMITED; RE P. BARTA AND L. 
MAYVERA@R CUM OCA 12060. 9 eae ie ee ee ee oan (Oct.) 


Practice and Procedure — Petition — Termination — Applicant employee wishing to 
withdraw — Other employees at hearing granted status to proceed with application — 
Employer referring employees to lawyer —- Employer advising employees legal fees 
would be paid by company — Application dismissed. 


SELINGER WOOD LTD.; RE EMERY BAECHLER; CARPENTERS UNION, 
LOCAL 3054 «. 3avias ice ert he eee ie hen ae 6 See ee (May) 


Practice & Procedure-Prehearing vote — Unintentional breach of silent period by inter- 
vener coming to attention of applicant when unable to make immediate adjustments 
and when further investigation warranted — Applicant not precluded from raising 
matter — New vote ordered 


MALETTE WOOD PRODUCTSETD RET WAL el Ale a ee (Jan.) 


Practice and Procedure — Reconsideration — Reconsideration sought of decision under 
The Colleges Collective Bargaining Act—No jurisdiction to reconsider 


CENTENNIAL COLLEGE OF APPLIED ARTS; RE STANLEY A. BROWN; 
O.P.S:E.U + &: ee adaihate ie pee ae ae ee a (Sept.) 


Practice and Procedure — Related Employer — Respondent and intervener having similar 
interest - Respondent adducing evidence first - Whether intervener or applicant 
proceeding next. 


R. N. FLYNN INSULATIONS LIMITED; RE INTERNATIONAL ASSOCIA- 
TION OF HEAT AND FROST INSULATORS, LOCAL 95; C.L.A.C., LOCAL 
6 lxnits etree es See Loe AES Cee ee eee MEM cece meee med ar (May) 


489 


473 


1023 


434 


4] 


854 


394 


Practice and Procedure — Representation Vote — Right of Access —- Employer refusing ac- 
cess to union scrutineers — Board not selecting scrutineer - Employer directed to 
give access to union scrutineer 


BERMAY CORP. LTD.; RE CANADIAN UNION OF INDUSTRIAL EM- 
PLOYEGS GOLDCREST FURNITURE EI Dat i ee ee (Sept.) 


Practice and Procedure — Request for withdrawal made at hearing — No opportunity to 
cancel hearing and notify other parties —- Application dismissed. 


LAIDLAW TRANSPORTATION LIMITED; RE TEAMSTERS UNION 
LOCAL 141; MICHAEL DEGROOT AND DOUG GOWLAND ....... (Aug.) 


Practice & Procedure — Section 79 — Previous complaint dismissed following nonappear- 
ance of complainant — Board refusing to entertain new complaint 


MESULLIVAN & SONS LTD. “RE CARPENTERS «0s. 5 oes eos sae ue (Jan.) 


Practice and Procedure — Termination — Timeliness — Termination application untimely 
under The Hospital Labour Disputes Arbitration Act except during open period of 
collective agreement 


RE NEL-GOR CASTLE NURSING HOME EMPLOYEES;C.U.P.E. .. (Oct.) 


Practice & Procedure — Whether Board will state a case for contempt where witness re- 
fuses to be sworn. 


MASTER INSULATION COMPANY LTD.; RE ASBESTOS WORKERS 
OC A105 mente ARNG TL EV OTA. bee er ear eri ak atte tet ac (Mar.) 


Pre-Hearing Vote — Certification — Practice and Procedure — Applicant requesting with- 
drawl after vote — Application dismissed — Six month bar imposed 


THE BRISTOL PLACE HOTEL; RE HOTEL & CLUB EMPLOYEES’ UNION 
TOCAL 200 a rtareteegte sen ccccratyl uns sbxepme Be tata: hig BALE 4 AO (June) 


Pre-Hearing Vote — Certification — Practice and Procedure — Applicant seeking to displace 
intervener — Unit applied for broader than unit in agreement between employer and 
intervener — Board ordering two voting constituencies with different choices on 
ballot — Hearing scheduled after vote to determine appropriate unit 


ETHYL CANADA INC.; RE O.C. & A.W.I.U.; EMPLOYEE ASSOCIATION 
GYSIEHS ba Ge ee Oe ee reece me ME rere et (Oct.) 


Pre-Hearing Vote — Certification — Secrecy of segregated ballots maintained 


BAYLY ENGINEERING LIMITED; RE I.B.E.W., LOCAL 1590; GROUP OF 
EMPLOYEES IS, C60 Ti. Sabai Si See Oe. WR AL ee (June) 


Pre-Hearing Vote — Practice & Procedure — Unintentional breach of silent period by inter- 
vener coming to attention of applicant when unable to make immediate adjustments 
and when further investigation warranted — Applicant not precluded from raising 
matter — New vote ordered 


MACETIE WOOD PRODUCTS LTD REL W-A. BILAL a case. riemyeciens (Jan.) 


67 


848 


767 


58 


1013 


236 


486 


965 


471 


4] 


68 


Privilege — Evidence — Practice and Procedure — Witnesses — Witness refusing to answer 
questions revealing confidential information obtained during College of Nurses 
investigation — Information not privileged — Board finding witness committing con- 
tempt in its face — Stated case referred to Divisional Court for punishment 


EXTENDICARE LTD. NORTH YORK RE ON 5 7k sare eacieed eee (July) 


Reconsideration — Abandonment — Arbitration — Bargaining Rights — Section 112a — 
Whether Board may reconsider section 112a decision — Board finding abandonment 
of bargaining rights - Whether Board exceeding jurisdiction 


JOHN ENTWISTLE CONSTRUCTION LTD.; RE LABOURERS UNION, 
LOCAL 527 shed | 1 eee ee ee een (Nov.) 


Reconsideration — Abandonment — Termination — Timeliness — Application under section 
51 untimely after appointment of conciliation officer — Union asserting bargaining 
rights upon employer returning to Ontario — No abandonment — No grounds for re- 
voking certificate 


RE JOHN MILLER & SONS LTD.; CARPENTERS UNION, LOCAL 1669 
« ivelses ts Sasaki pause Mai Guests Bats 6) Oe aan Otay alee ea ee RT ee ee (June) 


Reconsideration — Build-Up — Certification — Build-up occurring earlier than employer 
first anticipated — Whether grounds for reconsideration 


ONTARIO HYDRO; RE LOCAL 1000; C.U.O.E. & G.W.; PLASTERERS’ 
UNION LOCAL 598 ety ie) se a ee eee (June) 


Reconsideration — Certification - Employee — Petition — Practice and Procedure — Form 5 
posted four days before expiry of terminal date - Objecting employee requesting ex- 
tension of terminal date — Sufficient notice given —- Counsel subsequently retained re- 
questing reconsideration of refusal to extend — Representations made or could have 
been made at first hearing — Shift supervisor not affecting employment relationship 
nor deciding policy — Acting as conduit for work assignments — Not managerial. 


THAMES STEEL CONSTRUCTION LTD.; RE LABOURERS’ UNION 
LOCATIS3 es ee ee ee (May) 


Reconsideration — Certification — Parties — Intervener seeking reconsideration not party in 
original proceeding — Intervener not representing any employees in unit — 
Bargaining agent for employees of employer at different location — Whether having 
status to seek reconsideration 


ESB CANADA LIMITED; RE U:S.W-A-- ULE, LOCAL) 140 ee ae ae (Dec.) 


Reconsideration — Practice and Procedure — Reconsideration sought of decision under 
The Colleges Bargaining Act —No jurisdiction to reconsider 


CENTENNIAL COLLEGE OF APPLIED ARTS; RE STANLEY A. BROWN; 
LD Fe Sm yt 5 angrier ny. nian ate We tel et tel Sek i Re sl ch a (Sept.) 


Reference — Abandonment — Construction Industry — Board finding that trade union had 
abandoned its bargaining rights. 


J. 5. MECHANICAL; REPLUMBERS LOCAL CW ene eae (Feb.) 


641 


1096 


540 


547 


440 


1156 


854 


110 


Reference — Bargaining Rights — Conciliation — Successor Status — Council of trade unions 
party to agreement — Member of council withdrawing and seeking conciliation after 
expiry of agreement — Whether council or member holding bargaining rights — 
Whether member requiring successor status declaration — Effect of withdrawing 


from council. 
OPERATING ENGINEERS, LOCAL 793; RE THE ONTARIO ROAD BUILD- 
EIRSIASSOGTA TIO Nee ete oes a OM yn ae. Men ees Sent eee) Sota (Aug.) 


Reference — Change in Working Conditions - Employer raising technical obstacles to 
establishment of board of interest arbitration — Collective agreement permitting 
Minister to make appointment to Board — Whether right to arbitrate frozen by sec- 
tion 70 


RE HALDIMAND-NORFOLK REGIONAL HEALTH UNIT; THE STAFF 
ASSOCIATION HALDIMAND-NORFOLK REGIONAL HEALTH UNIT 
eg ae et eNO Oh ee ce ROE Corre ROR he Pig Ao OR A (Oct.) 


Reference — Collective Agreement — Conciliation — Minister appointing conciliation 
officer — Union objecting to appointment — Whether Minister exhausting authority 
under section 15 — Whether Board has jurisdiction to advise Minister — 
Anti-Inflation Board ordering rollback — Whether collective agreement voided — 
Effect of section 48 of Anti-Inflation Act. 


RE OTTAWA-CARLETON REGIONAL HEALTH UNIT; THE CIVIC INSTI- 
TUTE OF PROFESSIONAL PERSONNEL OF OTTAWA-CARLETON (May) 


Reference — Collective agreement providing for appointment of interest arbitrator by 
Minister — Minister referring question of authority to appoint arbitrator to Board — 
Whether Board has jurisdiction to advise Minister 


HALDIMAND-NORFOLK REGIONAL HEALTH UNIT; RE THE STAFF 
ASSOCIATION HALDIMAND-NORFOLK REGIONAL HEALTH UNIT 
5x 3 ahh 9. SES ee SS ee ean aan le, op aac enr i all dee ae re mee penne Ramer (Oct.) 


Reference — Collective Agreement — Timeliness — Collective Agreement providing that it 
would automatically continue if notice not given — Notice given in accordance with 
Act but not agreement — Agreement provisions take precedence — Bradburn v. 
Wentworth Arms considered. 


RE NORTEX PRODUCTS COMPANY; U.S.W.A., LOCAL 6269 ..... (Aug.) 


Reference — Collective Agreement — Whether document comprises one or two collective 
agreements — Whether failure to ratify by one local - Whether no agreement in 
whole or in part. 


(Dissent of Board Member, B. Lee — Majority decision reported [1978] Nov. 
O.L.R.B. Rep. 996). 


RE HICKESON-LANGS SUPPLY COMPANY; TEAMSTERS UNION LOCAL 

A ee Meme Pred te tg toes SUN Se etre ont ade Reet ee on 5. a's (May) 
Reference — Conciliation - Whether application for termination of bargaining rights af- 

fecting Minister’s authority to appoint conciliation officer 

GROVES PARK EODGE RE CUE LOC Al 2 LO Seite cieysatpre creat (Nov.) 


69 
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977 


413 


979 


783 


399 


1088 
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Reference — Employee — Confidential and managerial exclusions under The Colleges Col- 
lective Bargaining Act, 1975 reviewed — Whether maintenance foreman excluded 
from support staff bargaining unit 


DURHAM COLLEGEORE OFF SoU meen tn eee tere eens eee (Oct.) 


Reference —- Employee — Whether transit inspectors are employees. 
TRANSIT WINDSOR; RE AMALGAMATED TRANSIT UNION ..... (Mar. ) 


Reference — Trade Union Status - Employee association not entitled to conciliation serv- 
ices unless a trade union within meaning of the Act. 


BRANT COUNTY BOARD OF EDUCATION; RE FEMALE OFFICE EM- 
PLOYEESTASSOC Ao giue cei eee ee eee ee eee (Feb.) 


Related Employer — Arbitration — Collective Agreement — Construction Industry — 
Section 112a — Father and son operating similar businesses — Whether related 
employers — Employer not bound by collective agreement merely by abiding by it 


METRUS CONTRACTING LIMITED; DI DOMIZIO CONSTRUCTION LIM- 
ITED, M.C.A.T.; RE BRICKLAYERS UNION, LOCAL 1; BRICKLAYERS 
UNION; ROCAL 2 -nis.uutestion alent Fons alien in deta § (Oct.) 


Related Employer — Bargaining Rights — Collective Agreement defining bargaining rights 
by business type — Similar business opened by related employer — Board determining 
new business not within scope of collective agreement — Board declining to issue 
declaration. 


VALDIING SRE CR ACW:) LOCALS 175 AND 633s ones cei eer eee (Aug.) 


Related Employer — Certification - Employer and sub-contractor carrying on related 
activities - Employer exercising contractual and operational control - No common 
ownership or financial relationships — Board issuing section 1(4) declaration to fur- 
ther purposes of Act and place collective bargaining structures on firm base 


JH. NORMICKING S REISS. Wau LOCAL 2095 mie 7 te teen ae (Dec.) 


Related employer — Corporate re-organization removing certain employees from bargain- 
ing unit — Section 1(4) designed to preserve bargaining rights threatened by non- 
arm’s length restructuring 


RADIO SHACK; RE UNITED STEELWORKERS OF AMERICA ..... (July) 


Related Employer — Construction Industry - Two companies separately owned by hus- 
band and wife — Business under common direction or control — Potential erosion of 
bargaining rights considered 


KUSTOM INSULATION LTD.; RE ASBESTOS WORKERS, LOCAL 95 
wean Lagan ch aap pact Popeye at acme vate ore ee aele cis ee aa Ie ee (June) 


Related Employer — Practice and Procedure — Respondent and intervener having similar 
interest — Respondent adducing evidence first - Whether intervener or applicant 
proceeding next. 


R. N. FLYNN INSULATIONS LIMITED; RE INTERNATIONAL ASSOCIA- 
TION OF HEAT AND FROST INSULATORS, LOCAL 95; C.L.A.C., LOCAL 
Doi sa wave sees aR Aenea Lr Spee GOP PCE Se ieee Clee re Pee ee (May) 


954 


262 


70 


1009 


833 


1176 


689 


531 


394 


Related Employer — Related companies performing similar work under common control 
and direction —- Companies operating in ‘‘double breasted” fashion with one compet- 
ing for non union work — Non union company found to be expanding in I.C.I. Sector 
and eroding established bargaining rights — 1(4) declaration issued. 


ENGLISH & MOULD LTD.; RE PLUMBERS LOCAL46ETAL ...... (Feb.) 


Related Employer — Sale of a Business - One corporate entity carrying on business 
through two divisions — Whether section 1(4) applicable —- Non-union business sold 
to union business — Whether section 55 applicable. 


GENERAL BAKERIES LIMITED; RE RETAIL, WHOLESALE, BAKERY 
AND CONFECTIONERY WORKERS’ UNION, LOCAL 461 ......... (May) 


Related Employer — Supermarket establishing gas station - Whether union attempting to 
expand bargaining rights 


DOMINION STORES LIMITED; RE UNITED STEELWORKERS OF 
PNA EER LGN ieee cere en teh neh A ROR ey tne: Sib e ors Se RISO ane sie obake (June) 


Related Employer — Two companies owned by unrelated persons — One company invest- 
ment vehicle for sole shareholder — Both companies under common direction not 
common control — Section 1(4) applicable. 


EVANS-KENNEDY CONSTRUCTION LIMITED; RE LABOURERS UNION 
LOCAL 1059; RE IRONWORKERS’ UNION LCOAL 700; RE CARPENTERS 
UNION LOCAL 1946; RE BRICKLAYERS UNION LOCAL 5; RE OPERAT- 
ING BINGINE ERS LOCAL G93 vi spe toes opm Cot es sai cal ste thao, Si oa BSH) of AGE (May) 


Related Employer — Whether union unduly delaying application - Whether employer en- 
gaging in scheme to defeat applicant’s bargaining rights — Relevant factors consid- 


ered 
ACTO BUILDERS (EASTERN) LIMITED; RE CARPENTERS UNION, 
EOS Sere ya eee ene cL ON cries Geet pir auc Y gha7k Ad BY Saayate ea (June) 


Religious Objectors — Individual opposition to paying union dues on the basis of religious 
belief — Individual’s beliefs not related to any established religion or any religious 
teaching or apparently held by any other person — Board satisfied belief sincere and 
granting religious exemption. 


CENTENNIAL COLLEGE OF APPLIED ARTS; RE STANLEY BROWN 


oj pe sh Papeete terete aie a acti cases Shit ape es awn aE a Pa eal ae ene Wa (Mar.) 
Religious Objectors — Objections to supporting particular union — Whether religious ex- 
emption applicable 
GORDONS MARKETS; RE KEVIN CROW ET AL; AMALGAMATED 
MEACUTLERS AND BUTCHER WORKMEN sop yous cis aauepdenrove ei (Nov.) 


Religious Objectors — Sincerely held belief not religious — No exemption 


LA VERENDRYE GENERAL HOSPITAL (FORT FRANCES) INC.; REM. D. 
TANT BAAN GA* DRO Siero MOET AT RIS. WHY ORE SOE eR SEO dies me 8 (June) 


71 


83 


400 
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388 


465 


174 


1085 


538 
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Religious Objectors - Whether objection to payment of union dues based on sincerely 
held religious beliefs. 


UNIVERSITY OF WINDSOR; RE JOHN W. SPELLMAN; THE UNIVERSITY 


OF WINDSOR FACULTY: ASSOCIATION oy. coien sd eas cetera (May) 
Representation Vote — Ballot not marked correctly — ‘“X”’ marked close to “NO” — 

Whether spoiled ballot. 

PACHINO CONSTRUCTION COMPANY LTD.; RE LABOURERS’ UNION, 

LOCALE. 183% tent o ig wks sia aki orp ee as he en ey ot eee (May) 
Representation Vote — Certification — Discussion of Board discretion to order representa- 

tion vote. 

CLEVELAND-CAE METAL ABRASIVE LIMITED; RE USWA ET AL 


re ee ee ae ee ee Re Oc eV ae TT (Feb.) 


Representation Vote — Certification - Employee — Practice and Procedure — Ballots in 
English - Employees requesting ballots in French after vote counted — Whether Di- 
rector employee — Not exercising managerial function 


LAURENTIAN UNIVERSITY OF SUDBURY; RE LAURENTIAN UNIVER- 
SITY FACULTY ASSOCIATION; GROUP OFEMPLOYEES ......... (July) 


Representation Vote — Certification —- Employer letter mailed on Thursday — Silent period 
commencing midnight Sunday — Employer adducing evidence establishing mail ordi- 
narily delivered next day — No evidence of letter being received after onset of silent 
period — No violation of silent period. 


WYELH LID. RE O'C.A.W. OC AtW LOCAL 308. annie eee (Aug.) 


Representation Vote — Certification - Membership Evidence — Alleged irregularities in 
membership evidence — Union withdrawing application following its own 
investigation — Parent union later submitting new application — No irregularities in 
fresh evidence — Certification granted without vote. 


ONTARIO. HOSPITAL ASSOCLTATION: RE UAW aren (Mar.) 


Representation Vote — Certification — Misleading information distributed — No opportu- 
nity to reply — New vote ordered 


McMASTER UNIVERSITY; RE GRADUATE ASSISTANTS ASSOCIATION 


Representation Vote — Certification — Petition —- Objectors failing to appear - Employer 
seeking representation vote based on petition and small margin of union majority — 
Board refusing to order vote 


DYNAMIC CIRCUITS CORP. LTD.; RE LABOURERS’ UNION, LOCAL 837 


Representation Vote — Charges — S-79 - Employer statement circulated prior to repre- 
sentation vote — No breach of Act arising from statement — No improper interfer- 
ence with vote. 


GREB INDUSTRIES LIMITED; RE TEAMSTERS LOCAL 879 ET AL . (Feb.) 


458 


421 


81 


672 


841 


242 


685 


868 


89 


Representation Vote — Practice and Procedure — Right of Access - Employer refusing ac- 
cess to union scrutineers — Board not selecting scrutineer - Employer directed to 
give access to union scrutineer 


BERMAY CORP. LTD.; RE CANADIAN UNION OF INDUSTRIAL EM- 
PEOXMEES: GOEDCREST FURNITURE. LID?) ..2% 5 See 258.2 eee (Sept.) 


Right of Access — Practice and Procedure — Representation Vote — Employer refusing ac- 
cess to union scrutineers — Board not selecting scrutineer - Employer directed to 
give access to union scrutineer 


BERMAY CORP. LTD.; RE CANADIAN UNION OF INDUSTRIAL EM- 
PLOYVEES,GOLDCRESCEURNIZUREETD: etna ee (Sept.) 


Sale of a Business — Alleged successor acquiring essential elements of the business 
through series of transactions including through a receiver — Board finding sale of 
business not merely assets subsequently used in parallel business. 


BIGBEARSTORAGE REUAW. «0 eee eee ee (Mar.) 


Sale of a Business — Bargaining Unit — Intermingling - Amalgamation of companies giving 
rise to intermingling of employees and integration of operations — Vote ordered. 


LONGYEAR CANADA INC.; RE MACHINISTS LOCAL 2412 ....... (Mar.) 


Sale of Business — Change of subcontractor — Same work performed at same premises with 
many of same employees — No sale or transfer of business — Definition of business 
considered — Criteria determining elements of sale of business reviewed 


ME PROPOUTUANDARKING INC ORE CoUP Bis os sabtemiausieus signers (Dec.) 


Sale of a business — Effect of transfer of work together with incidental transfer of valuable 
asset — Held no sale of business. 


BRITISH AMERICAN BANK NOTE CO. LTD. RE OTTAWA STEEL PLATE 
11) Tb 2 RS GL Cay Bac eee ee pare Sie ND Po Mn Bm mS eR UUs (Feb) 


Sale of a Business — Food store closing — Leasing nearby premises vacated by competitor — 
Whether sale of business of competitor 


DOMINION STORES LIMITED; RE RETAIL CLERKS LOCAL 206; UNITED 
STEELWORKERS LOCALS 14974 AND 14045 ....0....0..00 0c cc eee (July) 


Sale of a Business — Landlord occupying premises of defaulting tenant — Tenant’s liquor li- 
cense revoked — Whether landlord bound by tenant’s collective agreement 


MARATHON INVESTMENTS LIMTED; RE HOTEL & RESTAURANT EM- 
EBONEES UNION LOCAL O01 pugs 4 oy eo anon uc (July) 


Sale of a Business — Purchaser acquiring physical assets and employees of union business — 
Intermingling with non-union employees — Vote ordered 


BERMAY CORPORATION LIMITED; RE CANADIAN UNION OF INDUS- 
TRIAL EMPLOYEES GOLDCRESLEURNITURE CED a vison! ainizn conic (July) 


13 


848 


848 


164 


225 


1193 


72 


626 


682 


608 


74 


Sale of a business — Reacquisition by city of municipal transit service formerly operated by 
franchise found to be a sale of a business — Formerly unrepresented employees be- 
coming an accretion to existing city office and clerical unit —- No intermingling of 
other transit employees — Applicant’s bargaining rights preserved. 


PETERBOROUGH, CITY OF; RE AMALGAMATED TRANSIT UNION ET 
AL ee. BS, OR PI ae Ee ee totes GERD en enn ee (Feb.) 


Sale of a Business — Related Employer — One corporate entity carrying on business 
through two divisions — Whether section 1(4) applicable - Non-union business sold 
to union business — Whether section 55 applicable. 


GENERAL BAKERIES LIMITED; RE RETAIL, WHOLESALE, BAKERY 
AND CONFECTIONERY WORKERS’ UNION, LOCAL 461 ......... (May) 


Sale of a business — Successor Status — Receiver — Manager assuming control of employer 
pursuant to debenture — No disposition or sale of business — Receiver held not to be 
successor although company remained bound by collective agreement 


PRICE WATERHOUSE LTD:; RE CARPENTERS LOCAL 3054". 7722 (Jan.) 


Sale of a business — Timeliness Termination — Collective Agreement — Effect of sale of 
business on timeliness of termination application — Whether document a collective 
agreement. 


HEMMELSKAMP: DON? RE CRAC Tint Miike + ott aherue se oer (Feb.) 


Sale of Business — Timeliness - Whether notice given following sale of business has same 
effect as certification and bars application. 


INDEPENDENT PAPER CONVERTORS INC.; RE CANADIAN PAPER- 
WORKERS UNION«usus tetasotes sce pene Ss een gee eee (Mar.) 


Section 7a — Certification - Employer engaged in concerted anti union campaign including 
illegal discharges and failure to comply with Board reinstatement order — Section 7a 
certificate findings but not evidence in previous unfair practice proceeding. 


RADIO SHACK; RE UNITED STEELWORKERS OF AMERICA, ET AL 
16/9514) ES whey h wh a nied eel oe glean He hae elation eanlees gira beds Gee ea ree (Mar.) 


Section 7a — Build-Up — Certification - Employer alleging build-up — Seeking deferred 
representation vote — Serious contraventions affecting employees’ ability to disclose 
wishes by representation vote — Whether union has membership support adequate 
for bargaining 


BANVIL LIMITED; RE TEAMSTERS UNION, LOCAL 1000 ........ (Oct.) 


Section 61 — Charges — Discharge — Employer advising employees to join union or be 
discharged — Union assisting employer — No collective agreement in operation — 
Employer and Union violating Act — Both jointly liable for compensation 


PURPLE HEART FILM CORPORATION; RE J. BRADETTE AND H. ROSE- 
MARIN: DATS Ey OA AR A ois AREA AIE EASA ie (Sept.) 


Section 61 — Charges — Trade Union — Alleged conduct directed at trade union — Union 
not person under Act — Particulars disclosing no violation of section 61 


WOODALL CONSTRUCTION COMPANY LIMITED; RE C.L.A.C., LOCAL 
SB 5s Satr Seies ete Gcaney Toe wilbs® Sin LO e ean ON ao ce (June) 


133 


400 


50 


99 


207 


247 


919 


900 


597 


Section 79 — Accreditation — Construction Industry — Duty of Fair Representation — 
Employers alleging Employer Bargaining Agency contravening duty of fair repre- 
sentation by misleading complainants — Employers seeking special status for Sarnia 
contractors — Bargaining objective dropped during negotiations — No violation of 
duty of fair representation established 


RE DOMINION MAINTENANCE LIMITED, ET AL; THE O.P.C.A., THE 
ACOUSTICAL ASSOCIATION, I.S.C.A., K. EDGAR, ET AL, PAINTERS 


HINIONS LOCAL A590 BTA Lives unleks x ieee ee tees (Oct.) 
Section 79 — Arbitration — Board deferring to arbitration where alternative remedy avail- 

able 

BOOTH AVENUE HOSPITAL LAUNDRY INC.; RE LAUNDRY & DYE 

WORREE Sdrsot es tee toerdaniereye ta. Git. anion acweaeak (Jan.) 


Section 79 — Arbitration — Practice and Procedure — Complaint originally deferred to 
arbitration — No arbitration hearing on merits - Complainant returning to Board 
after losing at arbitration and in Court — Board proceeding with original complaint 


SOMERVILLE INDUSTRIES LIMITED; RE PHYLLIS BARR; I.C.W.U. 


PP a SE. Conon AY eV Rey i i ARE baht alt ast ewok (June) 

S-79 — Board finding that employee not dismissed because of pending application under 
section 39. 

REID AGGREGATES LTD.; REJOHN VANDERLINDEETAL ..... (Feb.) 


Section 79 — Discharge for Union Activity — Failure to adduce evidence relating to man- 
agement’s knowledge of grievor’s union activity prior to discharge — Whether cir- 
cumstances surrounding discharge sufficient to find anti-union animus 


GENERAL FOAM AND CUSHION; RE UNITED RUBBER, CORK, LINO- 
REUM AND PLASTIC WORKERS OP AMERICA® Os. ssn ei isle slele (June) 


Section 79 — Charges — Practice and Procedure — Earlier identical complaint dismissed 
after hearing — Issues raised in fresh complaint res judicata — Dismissal without hear- 
ing pursuant to Rule 46 


CONCRETE CONSTRUCTION SUPPLIES; RE D.H. O’KEEFE; TEAM- 
SECS ROMO OAL OU re irrnie are itn ater apneoransia Siete ek ok at oa eo oly (Dec.) 


S-79 — Charges — Representation Vote —- Employer statement circulated prior to repre- 
sentation vote — No breach of Act arising from statement — No improper interfer- 
ence with vote. 


GREB INDUSTRIES LIMITED; RE TEAMSTERS LOCAL 879 ET AL . (Feb.) 
Section 79 — Concerted anti union compaign by employer found to be breach of section 56, 

61 and 70 of Act 

KOODGILY REG.F AGW. Local 633athun sradton Mow Sw dato eee (Jan.) 
Section 79 — Consent to Prosecute Union unfair practice complaint sustained but Board 

refusing to grant consent to prosecute 

CUDDY FOOD PRODUCTS LTD.; RE AMALGAMATED MEAT CUTTERS 


ao 


940 


ey! 


137 


514 


1152 


89 


a 


24 


76 


Section 79 — Discharge for union activity — Anti-union animus admitted —- Compelling eco- 
nomic evidence adduced supporting employer’s explanation of lay-off — Union or- 
ganizers not laid off— Application dismissed 


SUPERIOR GLOVE WORKS LIMITED; RE CANADIAN UNION OF BREW- 
ERY. WORKERS 2,0; 0. Ll Oe eee (July) 


S-79 — Discharge for Union Activity - Board finding discharge not motivated by anti- 
union considerations — Complaint dismissed. 


BARNES REST HOME: RE SEIU“EOCA L210 wv cccnceb desis = lacus (Feb.) 


Section 79 — Charges — Change in Working Conditions — Collective Agreement — Notice to 
bargain untimely under collective agreement — Timely notice under Act — Whether 
agreement renewing automatically — Union alleging total refusal of employer to 
comply with agreement — Whether Board deferring to arbitration 


SELINGER WOOD LTD.; RE CARPENTERS UNION LOCAL 3054 _ .. (June) 


S-79 — Discharge for Trade Union Activity. - Employee discharge not motivated by anti 
union animus — Complaint dismissed. 


TCE CANADA; RE UNITED STEBE WORKER S@ sega (Mar.) 


Section 79 — Discharge for Union Activity - Employee — Parties - Whether supervisor en- 
titled to relief under section 58 and 79. 


T.I.A. LIMOUSINE OPERATORS ASSOCIATION; REG.F. D’ERI_ .. (Aug.) 


Section 79 — Discharge for Union Activity - Employer alleging discharge for cause — 
Employer unaware of union activity — No evidence of anti-union animus — Grievor 
not union organizer but only member — Complaint dismissed. 


ST. RAPHAEL’S NURSING HOMES LIMITED; RE S.E.I.U., LOCAL 204 
eS ape Noch SoebPtD ices © ace glare is pg oak a kN Se eames i a (May) 


Section 79 — Discharge for Union Activity — Lay-off date critical to certification 
application — Anti-union motive behind advancing lay-off date — Actual lay-off not 
violating Act - Compensation for work lost between actual and original lay-off dates 


TILLOTSON-SEKISUI PLASTICS LIMITED; RE LABOURERS’ UNION, 
LOGAL 183...) so te, dices cha ee ae ee ee ee (Oct.) 


Section 79 — Duty to Bargain in Good Faith — Union agreeing to recommend settlement 
for ratification in belief that settlement comparable to settlement in related company 
— Settlement similar but not identical — Union subsequently having second thoughts 
and declining to recommend ratification — Union’s conduct ill advised but in circum- 
stances not improper 


INDALLOY A DIVISION OFINDALLTD.; REUSWA .............. (Jan.) 


S-79 — Duty to Bargain in Good Faith - Whether employer’s submission of package pro- 
posal for settlement constitutes illegal “‘Boulwarism”’ — Whether employer improp- 
erly bargaining directly with employees — Complaint dismissed. 


THE CITIZEN; REOTTAWA NEWSPAPER. GUILD 23a eae (Mar.) 


714 


64 


574 


29 


810 


435 


1027 


35 


177 


S-79 — Duty of Fair Representation — Employees engaging in wildcat strike — Grievor 
among those disciplined — Union settling outstanding grievances — No reason to be- 
lieve grievor’s case more likely to be successful than others — Union’s decision not to 
proceed to arbitration held not to be arbitrary. 


WALKEREXHAUSTS ETD; RE FRED VINCENT ED AL 3 2..nnes (Feb.) 


S-79 — Duty of Fair Representation — Union signing agreement creating wage differential 
between permanent and summer student employees — Agreement signed when no 
students employed — Change proposed by employer and union deciding to accept 
package and declining to strike on this issue — No breach of section 60 found. 


MASON AMES vixevCUPE LOCAICS7 sin. na.scsetorcge ua acer ae (Feb.) 


Section 79 — Duty of Fair Representation — Union effecting written settlement of 
grievance — Language of written settlement imperfectly expressing union’s intention 
— Board refusing to reopen and arbitrate matter already settled - Union conduct in- 
dicating error in judgement only — Conduct not arbitrary discriminatory or in bad 
faith 


POEUN ADE WAN eG LAC ie Lede tay oats ce oh entice nets aed eae (Jan.) 
Section 79 — Practice & Procedure — Previous complaint dismissed following nonappear- 

ance of complainant — Board refusing to entertain new complaint 

DAS ULL VAN cc OONS LIDS RE GARPENTERS ase ae ot one ota (Jan.) 


Section 79 — Withdrawal of free parking privileges held to be a breach of statutory freeze 
of terms conditions and privileges of employment while parties are renegotiating 


agreement 
SCARBOROUGH CENTENARY HOSPITAL ASSOC.; REO.N.A. ....(Jan.) 
Section 95(2) — Employee — Managerial defined — Effective recommendation test re- 
viewed 
CALEDON HYDRO-ELECTRIC COMMISSION; RE I.B.E.W., LOCAL 636 
Re i Pr pce Pes sce Sadao tie cor MERE MO LO AT a Eh es (Oct.) 
Section 95(2) - Employee — Whether foreman exercising managerial function — Factors re- 
viewed. 
Chip OETIMMINS RE C-O-P Ee LOCALE DION aga ono ons ar) ee (May) 


Section 95(2) - Employee — Whether employed in confidential capacity in matters relating 
to labour relations — Access to confidential matters not relating to labour relations — 
Whether excluded 


THE CORPORATION OF THE CITY OF OWEN SOUND; RE CUPE, LOCAL 
LA SO Se Me Rhee arek els Aci euk oieot Allee io tha teem aes (June) 


Section 112a — Abandonment — Arbitration — Bargaining Rights — Reconsideration — 
Whether Board may reconsider section 112a decision — Board finding abandonment 
of bargaining rights - Whether Board exceeding jurisdiction 


JOHN ENTWISTLE CONSTRUCTION LTD.; RE LABOURERS UNION, 
OG ASO Pee eee ieee NL. Bi VERY! Laid bom SpE r Bt 222 2 (Nov.) 


wi 


144 


116 


58 


56 


O19 


373 


549 


1096 


78 


Section 112a — Arbitration — Abandonment — Collective Agreement — Construction 
Industry. — Union filing section 112a referral seeking application of province wide 
agreement to respondent employer — Board dismissing referral - Union had aban- 
doned bargaining rights and therefor respondent not plugged into province wide 


agreement. 
JOHN ENTWISTLE CONSTRUCTION LTD.; RE LABOURERS’ UNION 
LOCAL 627 5.0 BE SOR ET ee ee ee (Mar.) 


Section 112a — Arbitration — Bargaining Rights — Construction Industry — Practice and 
Procedure — Whether bargaining rights in certificate expanded by agreement — 
Whether bargaining rights restricted to areas where employees working — Whether 
grievance claiming Employer Bargaining Agency assessments carried by union 


proper. 
MACGREGOR CRANE SERVICE LIMITED; RE OPERATING ENGI- 
NEERS, LL OCAI/793 nih fais ates nie eerie Lap oaenae Cente (Aug.) 


Section 112a — Arbitration — Collective Agreement — Construction Industry — Related 
Employer — Father and son operating similar businesses — Whether related 
employers — Employer not bound by collective agreement merely by abiding by it 


METRUS CONTRACTING LIMITED; DI DOMIZIO CONSTRUCTION LIM- 
ITED, M.C.A.T.; RE BRICKLAYERS UNION, LOCAL 1; BRICKLAYERS 
UNION, LOCAL 2 oi ice ater tes: aigatencdraly RBC at Ried. ie aig Aaa wae eo eee (Oct.) 


Section 112a — Arbitration — Construction Industry - Employer arguing portion of griev- 
ance untimely — Whether waiver by failing to object to timeliness of entire griev- 


ance. 
KERBEL DEVELOPMENTS LIMITED; RE LABOURERS’ UNION LOCAL 
| aoa nea aN Pe TOG NE PRE fe USO HO ay eel meh Say Mn aye ay (May) 


Section 112a — Arbitration — Construction Industry — Jurisdictional Dispute — Parties — 
Only parties to collective agreement have standing in section 112a proceedings — 
Interveners claiming jurisdictional dispute underlying arbitration proceedings — 
Board deferring to jurisdictional dispute proceedings 


NAPEV CONSTRUCTION LTD.; RE THE TORONTO BUILDING AND 
CONSTRUCTION TRADES COUNCIL AND BRICKLAYERS UNION, 
LOWAL DRy 43, opstinetncl ee ea ee ee (Sept.) 


Section 112a — Arbitration — Union claiming travel allowance - Employers and union 
waiving payment — Union estopped from making claim — Union referring out-of- 
town members to employers — Employers hiring referrals —- Whether subsistence al- 
lowances payable 


THE MASTER INSULATORS’ ASSOCIATION OF ONTARIO; INC.; RE AS- 
BESTOS WORKERSSLOGAL OVAL ee ee (Sept.) 


Section 112a — Local area practices different under identical collective agreement 
language — Provincial agreement not referring to local practices - Whether local 
practice overriding agreement language 


BECKETT ELEVATOR COMPANY LIMITED; RE INTERNATIONAL 
UNION GE ELEVATOR CONSTRUCTORS LOCAL OO Meee (July) 


211 


Te 


1009 


402 


886 


877 


601 


Section 112a— Whether collective agreement applies to certain work. 


MAJESTIC WILEY CONTRACTORS LIMITED; RE I.U.O.E. LOCAL 793 
BESSA SAN ORE ar ANP ea Wap fn cl HMR Pee ne A NOR HERA IED chien naltiarde Lao ta (Mar.) 


Section 123 — Bargaining Rights — Collective Agreement — Construction Industry — Strike 
— Union instructing employees to quit - Whether mass quit constituting strike — 
Agreement covering ICI sector — Not applicable to Hydro project — Employer abid- 
ing by ICI agreement on Hydro project — Not conferring bargaining rights on union -— 
Individual respondents not employees as of hearing date — No direction issuing 


RE: ECODYNE: LIMITED;. U.A. LOCAL 628; ONTARIO’ HYDRO; 
Bee hes Furs LE ATO Saree bse) s Bene CURR Pos eR eee: (July) 


Section 123 — Collective Agreement — Construction Industry — Strike - Union bound by 
provincial agreement seeking supplementary local agreement — Official’s actions 
deemed union’s acts — Direction enjoining official and union issuing 


RE COMSTOCK INTERNATIONAL LTD.; U.A. LOCAL 593 ........ (June) 
Section 123 — Natural Justice — Practice and Procedure — Strike — Cease and desist order 


referring to any person having notice of order — Whether referring to persons not 
parties to proceedings denial of natural justice — Scope of cease and desist orders re- 


viewed 
RE BECHTEL CANADA LTD.; MOORETOWN INSULATION CONTRAC- 
OR SHOT) RETA eye noe ee RN ac oes nas ocr tore hele Seu Sacerent (June) 


Security Guard — Discharge for Union Activity - Employee — Strike - Guards employees 
under The Colleges Collective Bargaining Act - Employer dismissing guards and sub- 
contracting work after guards engaged in legal strike — Collective agreement ex- 
pressly granting right to sub-contract — Whether dismissals violations of Act 


HUMBER COLLEGE OF APPLIED ARTS AND TECHNOLOGY; RE 
ROE eS te A er ee eee eee at, oie ge EERE ANOS eeE 5 ere Gees Reads eau ate ok (June) 


Strike — Arbitration — Duty to Bargain in Good Faith —- Lock-Out — Subsequent interest ar- 
bitration imposed by section 34c award — Whether eliminating right to lock 
out/strike — Whether interest arbitration may be perpetual — Attempting to resile 
from arbitration process — Whether breaching duty to bargain in good faith. 


THe akhEy-OWEeN SOUNDHEALTH UNIT RE O.NA. os. se es (Aug. ) 


Strike — Bargaining Rights — Collective Agreement — Construction Industry — Section 123 
— Union instructing employees to quit - Whether mass quit constituting strike — 
Agreement covering ICI sector — Not applicable to Hydro project - Employer abid- 
ing by ICI agreement on Hydro project — Not conferring bargaining rights on union — 
Individual respondents not employees as of hearing date — No direction issuing 


RE ECODYNE LIMITED; U.A. LOCAL 628; ONTARIO HYDRO; 
eee AOR ee i ee en et Sea ne cece (July) 


Strike — Collective Agreement — Construction Industry — Section 123 - Union bound by 
provincial agreement seeking supplementary local agreement — Official’s actions 
deemed union’s acts — Direction enjoining official and union issuing 


RE COMSTOCK INTERNATIONAL LID.; U-A. LOCAL 593 ©. 32225. (June) 


79 


229 


629 


503 


473 


520 


Jot 


629 


503 


80 


Strike — Discharge - Employer discharging grievor during lawful strike — Grievor attempt- 
ing to damage company property — Whether activity lawful — No anti-union motive 
established 


REHAU PLASTIKS LTD.; RE MOLDERS AND ALLIED WORKERS UNION 
Soa Waal ence WR be ULE RNRS h deere ae Ay eros A ie Je eo ie (Nov.) 


Strike — Discharge for Union Activity - Employee — Security Guard — Guards employees 
under The Colleges Collective Bargaining Act - Employer dismissing guards and sub- 
contracting work after guards engaged in legal strike — Collective agreement ex- 
pressly granting right to sub-contract — Whether dismissals violations of Act 


HUMBER COLLEGE OF APPLIED ARTS AND TECHNOLOGY; RE 
1G Pa Se yd shel © Mamet Pera tres a da eh cme cages ee LAA ape moet bcs anh ale GS (June) 


Strike — Lock-Out — Practice and Procedure — Application for strike declaration raised in 
reply to lock-out declaration application — Whether permissible — Suspension of em- 
ployment occurring after negotiating committee failing to accept company offer — 
Evidence of refusal to work overtime and production slowdown — Whether motion 
calling for overtime ban contrary to s.65 —- Whether suspension of work lock-out 


CAMERON PACKAGINGINCG;RE C.P.U: LOCAL 1150 2.20425 oe (June) 


Strike — Natural Justice —- Cease and Desist application naming business agent of one local 
— Inadvertently addressed to another local — Board finding named respondent re- 
ceiving adequate notice - Employees not crossing picket lines —- Cease and Desist 
Order issuing 


RE MARTIN STEWART CONTRACTING LIMITED; R. ARNOLD; C.L.A.C. 
PR Maen AA ee ere ABI Aiea eT cre BS tian eRe lr (Sept.) 


Strike — Natural Justice — Practice and Procedure — Section 123 — Cease and desist order 
referring to any person having notice of order — Whether referring to persons not 
parties to proceedings denial of natural justice — Scope of cease and desist orders re- 


viewed 
RE BECHTEL CANADA LTD.; MOORETOWN INSULATION CONTRAC- 
TORS LT DABTAL Wares. Cee, ee ee. eee ee. eee (June) 


Successor Status — Bargaining Rights — Conciliation — Reference — Council of trade unions 
party to agreement — Member of council withdrawing and seeking conciliation after 
expiry of agreement — Whether council or member holding bargaining rights — 
Whether member requiring successor status declaration — Effect of withdrawing 
from council. 


OPERATING ENGINEERS, LOCAL 793; RE THE ONTARIO ROAD BUILD- 
ERS ‘ASSOCIATION waisg ret erapena 9k « Poet ae geen (Aug.) 


Successor Status — Board issuing declaration on finding that merger of two unions substan- 
tially completed. 


BROCKVILLE, CORPORATION OF THE CITY OF; RE CUPE LOCAL 115 
AND 203510 2x os. 5 SP ae a. ee eet kee (Feb.) 


1104 


520 


489 


874 


473 


789 


76 


Successor Status — Sale of Business — Receiver manager assuming control of employer 
pursuant to debenture — No disposition or sale of business — Receiver held not to be 
successor although company remained bound by collective agreement 


PRICE WATERHOUSE LTD:; RE CARPENTERS LOCAL 3054 ........5. (Jan.) 


Termination — Abandonment — Reconsideration — Timeliness — Application under section 
51 untimely after appointment of conciliation officer — Union asserting bargaining 
rights upon employer returning to Ontario —- No abandonment — No grounds for re- 
voking certificate 


RE JOHN MILLER & SONS LTD.; CARPENTERS UNION, LOCAL 1669 
Se i Ns A eA tots PAHO MEE clara) anor Raaet, Ok Meier Real tel MMP Me cal ahs. (June) 


Termination — Collective Agreement — Sale of a Business — Timeliness — Effect of sale of 
business on timeliness of termination application — Whether document a collective 
agreement. 


RLEDIMEESKA MPADONERE GLA Green rant, Wed Satan stone aee nie ee (Feb.) 


Termination — Company granting time off to allow employees to see lawyer not in all the 
circumstances sufficient for finding that application is involuntary 


CHARLES WIESONETD:; REBREWERYWORKERS* 248.504 wht (Jan.) 


Termination — Construction Industry - Whether employees not at work on day of applica- 
tion for termination may file application 


LAKEVIEW SHEET METAL (ORILLIA) LIMITED; RE G. W. GILBERT; 
Sl hepa NO Cit SEO scat eee cane ca aera eet (June) 


Termination — Effect of previous termination application which had been dismissed 
MG BURKE INVESTMENTS LID] RE IBEW LOCAL I687. apn aan (Jan.) 


Termination — Parties — Practice and Procedure — Collective agreement describing two 
units — Termination application filed by full-time employees — Petition supporting 
application signed by both full and part-time employees — Whether application made 
in respect of one or both units —- Whether signatories to petition are parties to termi- 
nation application 


ST. MICHAEL’S SHOPS OF CANADA LIMITED; RE P. BARTA AND L. 
MAME RER GLU ¢ LOCAL 206s Med vied sd ts Gri k ir eee Wed Bt Sete (Oct.) 


Termination — Petition — Custody of petition not established from inception to filing - No 
suggestion of management involvement — Difference between termination and cer- 
tification petitions considered 


WESTON BAKERIES LIMITED; RE R. KENT ET AL; TEAMSTERS UNION, 
TAD GTP OS AE eet Crea es Raa eten earn hhe i eh nhate ter Main COD Pa aa (Dec.) 


Termination — Petition — Custody of petition significant - Employer involvement in earlier 
petition tainting termination application 

GROVES PARK LODGE; RE C. KILLMAN AND R. LaFORME, C.U.P.E. 

Ne ese ae NN re aay Sin ian 5 fis ees Sat p Wine aha ar ae Se onal by aero. sale (Sept.) 


81 


50 


540 


99 


20 


=)s,9) 


45 


1023 


1309 


871 


82 


Termination — Petition found to be voluntary and sufficiently clear to satisfy statutory 
requirements — Possible misnaming of incumbent insufficient to suggest employees 
misled as to effect of petition. 


MACKENZIE NURSING HOMELTD.;REONAETAL ............ (Feb.) 


Termination — Petition — Practice and Procedure — Applicant employee wishing to 
withdraw — Other employees at hearing granted status to proceed with application — 
Employer referring employees to lawyer —- Employer advising employees legal fees 
would be paid by company — Application dismissed. 


SELINGER WOOD LTD.; RE EMERY BAECHLER; CARPENTERS UNION, 
LOCAL3054 58, ciS0. aie Gee Weta ie, are ers ee ene (May) 


Termination — Practice and Procedure — Timeliness — Termination application untimely 
under The Hospital Labour Disputes Arbitration Act except during open period of 
collective agreement 


RE NEL-GOR CASTLE NURSING HOME EMPLOYEES;C.U.P.E. .. (Oct.) 


Termination — Petition —- Whether voluntary —- Whether earlier management influence af- 
fecting voluntariness 


THE HOTEL AND RESTAURANT EMPLOYEES UNION, LOCAL 743; RE 
MARY LOCKWOOD (oot. ee ee ee eee (Dec.) 


Termination — Substantial accretion to bargaining unit resulting from merger of several 
companies — New collective agreement signed covering expanded bargaining unit — 
New agreement not a voluntary recognition agreement 


CANADIAN APPLIANCE MANUFACTURING CO. LTD.; REUSWA .(Jan.) 


Termination — Union certified in April — First meeting held in September — Union failing 
to attend second meeting — No explanation for Union’s failure to communicate or 
meet since September — Termination declaration issuing 


CANWOOD LACHUTE; RE CARPENTERS UNION, LOCAL 2557 ... (Dec.) 


Termination — Union failing to send proposals within 60 days of notice to bargain — 
Employer seeking termination — Union consulting with employees and preparing 
proposals — No prejudice to employer or employees — Application dismissed 


REMEDEFPARK LODGESINC.<S:E-U Us, LOCAL 204 5 eye (Oct.) 


Timeliness — Abandonment — Reconsideration — Termination — Application under section 
51 untimely after appointment of conciliation officer —- Union asserting bargaining 
rights upon employer returning to Ontario — No abandonment — No grounds for re- 
voking certificate 


RE JOHN MILLER & SONS LTD.; CARPENTERS UNION, LOCAL 1669 
A a) ee OEE eo Roe ANA Skt) Stee Rnd Ras co 8s-0 (June) 


Timeliness — Certification — Collective Agreement — Trade Union Status — Applicant en- 
tering into recognition agreement during organizing drive by intervenor — No bar to 
intervening certification application — Applicant receiving employer support. 


TRENT METALS LIMITED; RE TRENT METALS EMPLOYEES ASSOCIA- 
TIONS OEE ohn 0c) Sid peak a ee a (Aug.) 


112 


434 


1013 


1i72 


1140 


1007 


540 


827 


Timeliness — Certification — Practice and Procedure — Application filed one day prior to 
declaration terminating bargaining rights issuing - Whether untimely — Section 


92(3)(a) applied 
NORTHERN TELECOM CANADA LIMITED; RE U.A.W.; U.E.; GROUP 
EGS abe Ba I Oe Bt GA ON og Sy el Ta hi AL ee 4 ie PR A A al (June) 


Timeliness — Collective Agreement — Reference — Collective Agreement providing that it 
would automatically continue if notice not given — Notice given in accordance with 
Act but not agreement — Agreement provisions take precedence — Bradburn v. 
Wentworth Arms considered. 


RE NORTEX PRODUCTS COMPANY; U.S.W.A., LOCAL 6269 ..... (Aug.) 


Timeliness — Practice and Procedure — Termination — Termination application untimely 
under The Hospital Labour Disputes Arbitration Act except during open period of 
collective agreement 


RE NEL-GOR CASTLE NURSING HOME EMPLOYEES; C.U.P.E. .. (Oct.) 


Timeliness — Sale of Business —- Whether notice given following sale of business has same 
effect as certification and bars application. 


INDEPENDENT PAPER CONVERTORS INC.; RE CANADIAN PAPER- 
POR KERS UNIONG Gee teen ie er et (Mar.) 


Timeliness — Termination — Sale of a business — Collective Agreement — Effect of sale of 
business on timeliness of termination application - Whether document a collective 
agreement. 


HeEMMEESKAMP. DON: RE CUA C sen srw peta acho a) ain i anos ape ae bea eka (Feb.) 


Trade Union — Certification — Allegation that trade union constitution restricts member- 
ship and that subject employees are ineligible to join-— Application dismissed. 


WINDSOR RACEWAY HOLDINGS LTD.; RE WINDSOR RACEWAY 
RETIN LUN Fees Tis es a ae as gs RRM dt le Bote hae sich al on te Tatoncdh wag) WSR F (Feb.) 


Trade Union — Charges — Section 61 — Alleged conduct directed at trade union — Union 
not person under Act — Particulars disclosing no violation of section 61 


WOODALL CONSTRUCTION COMPANY LIMITED; RE C.L.A.C. LOCAL 
Smee SEPT. HU. eet eR aD, Ween. oon BETIS Shi SS (June) 


Trade Union — Duty of Fair Representation — Refusal to refer grievance to arbitration — 
Grievor brought earlier allegations of misconduct against union officials participat- 
ing in decision — Reasonable apprehension of bias not section 60 test — Refusal to 
proceed to arbitration reasonable. 


VISION ’74 NURSING HOME; RE RACHELLE RICHARDS; C.L.A.C. 
Te eek 7 MOR rh ae ene hemor eee Dane (May) 


83 


544 


783 


1013 


207 


99 


SS) 


97 


460 


84 


Trade Union Status — Appropriateness — Bargaining Unit — Construction Industry — 
Union establishing status - Whether coming within construction industry provisions 
— Whether delivery of materials to construction site engaging in business in construc- 
tion industry - Employer using same employees in construction and non-construc- 
tion activity - Whether employer engaging in business in construction industry 


ETHIER SAND & GRAVEL LIMITED; RE THE GREATER NORTHERN 
ONTARIO TRUCKING;ASSOGIATION sae: 0-4) cence eee (Oct.) 


Trade Union Status — Certification — Collective Agreement — Employer’s payroll clerk is- 
suing union membership cards and check-off forms — Collective bargaining relation- 
ship previously established —- General Manager of Employer formerly truck driver 
and president of intervener — Whether trade union status or collective agreement af- 


fected 
C.D.C. HOLDINGS LIMITED; RE TEAMSTERS’ UNION LOCAL 938; ENGI- 
NEERING CONSTRUCTORS ASSOCIATION .................... (Dec.) 


Trade Union Status — Certification — Collective Agreement — Timeliness — Applicant en- 
tering into recognition agreement during organizing drive by intervenor — No bar to 
intervening certification application — Applicant receiving employer support. 


TRENT METALS LIMITED; RE TRENT METALS EMPLOYEES ASSOCIA- 
TION UE ee ee (Aug.) 


Trade Union Status — Certification — Constitution requiring single multi-employer collec- 
tive agreement — Possibility of procedural difficulties arising in collective bargaining 
— Whether affecting trade union status. 


THE TORONTO BLIZZARD SOCCER CLUB; RE THE NORTH AMERICAN 
SOCCER LEAGUE PLAYERS ASSOCTA TION eee ee (May) 


Trade Union Status — Certification - Employee - Commencing business and insuring fu- 
ture employment objects of association — Employers eligible for membership — 
Whether association is trade union 


NIAGARA VETERAN TAXI; RE NIAGARA FALLS CO-OPERATIVE TAXI 
OWNERS ASSOCIATION 0g canon ee ee (Sept.) 


Trade Union Status — Certification - Meeting adopting constitution and admitting em- 
ployees into membership forming trade union — Using employer’s premises and 
stopping production for meeting — Whether union receiving “‘other support” from 


employer 
ACLO COMPOUNDERS INC.; RE ACLO COMPOUNDERS EMPLOYEES’ 
ASSOCTAT IONS CSW eo le carn farce eee a ee (Sept.) 


Trade Union Status — Certification - Membership Evidence —- Members enrolling prior to 
employment — Whether affecting validity of membership evidence — Constitution 
permitting Board of Directors to accept employees as members — Employees eligible 
for membership 


FORINTEK CANADA CORP.; RE PUBLIC SERVICE ALLIANCE OF 
CANAD Ara ec tase teciave ne args aca sete ee eer eo ae (June) 


962 


1142 


827 


449 


889 


845 


509 


Trade Union Status — Certification - Membership Evidence — 3 members committee join- 
ing association and signing constitution — Others paying ‘“‘dues” before constitution 
signed - Committee members acting as officers - No membership documents signed 


— Whether trade Union 
COMCO METAL & PLASTIC INDUSTRIES LTD.; RE COMCO EMPLOY- 
BESTAS S@ GCIAIETOIN Gee yee tees etree nO ete Gs pl DE See ene eT A (June) 


Trade Union Status — Certification — Practice and Procedure — Board determining status 
of organization without prejudice to final determination relating to employee status 
— Trade union status dependent upon determination of employee status 


THE GLOBE & MAIL; RE THE ASSOCIATION OF NEWSPAPER AGENTS 
PN ose nh nas SoU Ne aa: oe Wad wide wane as (June) 


Trade Union Status — Constitution not adopted or ratified — Officers elected prior to draft- 
ing constitution 


NATIONAL STEEL CAR CORPORATION LIMITED; RE NATIONAL 
SPEBEU GAR GUARDS UNION; GROUP OF EMPLOYEES — 2355...) (June) 


Trade Union Status — Lock-Out — Parties —- Application may only be filed by, inter alia, 
trade union — Applicant not constituting itself as a trade union — Application dis- 


missed 
PURPLE HEART FILM CORPORATION; RE THE ASSOCIATION OF CAN- 
AD ITAN EEN GRATES PE ORIEB Sree eee ee (June) 


Trade Union Status — Reference - Employee association not entitled to conciliation serv- 
ices unless a trade union within meaning of the Act. 


BRANT COUNTY BOARD OF EDUCATION; RE FEMALE OFFICE EM- 
ROWE ES HA SSO Cee eye Se en er en ae brteces leks (Feb.) 


Witnesses — Evidence — Practice and Procedure — Privilege — Witness refusing to answer 
questions revealing confidential information obtained during College of Nurses 
investigation — Information not privileged — Board finding witness committing con- 
tempt in its face — Stated case referred to Divisional Court for punishment 


EVEN DIGARE LTD > NORTHA ORK? RE ON FA wo. cite nites ie woe (July) 


85 


498 


ae 


542 


Sei 


70 


641 





Ontario Labour Relations Board, 
400 University A venue, 
Toronto, Ontario 
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